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JUSTICES  OF  THE  SUPREME  COURT 

DUMOTG  THE  PERIOD  OOVBRED  BY  THIS  VOLUME, 
CHIEF  JXTSnOB: 

Hon.  frank  DOSTEB, Marion. 

jutrnujca: 
Hon.  WILLIAM  A.  JOHNSTON,  .  •  •  .  Mhmeapolis. 

Hon.  WILLIAM  R.  SMITH, Kansas  Qity. 

Hon.  EDWIN  W.  CUNNINGHAM,*    .  .  Emporia. 

Hon.  ADRIAN  L.  GREENE,* Newton. 

Hon.  ABRAM  H.  ELLIS,* Beloit. 

Hon.  JOHN  0.  POLLOCK,* Winfield. 


OFFIOEBS: 

Olbse, D.  A.  VALENTINE,  •  •  Qlay  Center. 

Rbpobtbb,  .  •  •  T.  E.  DEWEY,  ....  Abilene. 
TiTBiuBTAN,  .  .  .  Mbs.  ANNIE  L.  DIGGS,  Topeka. 
Attobnby-Gxn'l^  a.  a.  GODARD,  .  •  •  .  Topeka. 


SESSIONS. 


Thi  Supreme  Ooort  will  meet  for  the  hearing  of  oanseB  in  eyeiy 
monlii,  except  August  and  September,  eaoh  senion  beginning  on  the 
fliit  IhMiday  of  the  month. 


^Appointed  by  Qot.  W.  B.  Stanley,  January  15, 1901,  in  aooordanoe  with  the 
pcorisions  of  the  amendment  to  the  constitntion  adopted  in  November,  1900. 
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JUDGES  OF  THE  DISTRICT  COURTS. 


F1B8T  Dutbiot HoK.  J.  H.  GILPATRICK LeaTenworttk. 

Sboohd Hon.  W.  T.  BLAND AtohiBon. 

Third Hon.  Z.  T.  HAZEN Topeka. 

FousTH Hon.  C.  A.  SMART. Ottawa. 

Fifth Hon.  DENNIS  MADDEN Emporia. 

Sixth Hon.  WALTER  L.  SIMONS FortSoofct. 

Sbybnth Hon.  L.  STILLWELL Brie. 

EioHTH Hon.  O.  L.  MOORE AbUene. 

Ninth Hon.  MATTHEW  P.  SIMPSON MoPherson. 

Tbnth Hon.  JOHN  T.  BURRIS Olathe. 

Elbvhnth Hon.  A.  H.  SKIDMORE Colmnbiia. 

Twelfth Hon.  HUGH  ALEXANDER Conoordla. 

Thibtbbnth Hon.  G.  P.  AIKMAN ElDorada 

FouBTBSNTH HoN.  T.  J.  FLANNELLT Chetopa. 

FiFTBBNTB HoN.  B.  M.  PICKLER Smith  CenteBi> 

Sbybnteenth. Hon.  A.  C.  T.  GEIGER Oberlin. 

EiOHTEBNTH HoN.  D.  M.  DALE Wichita. 

Ninbthbnth '..Hon.  WM.  T.  McBBIDE Wellington. 

TwHNTiBTH Hon.  ANSEL  R.  CLARK Sterling. 

TWHNTT-FIB89. HoN.  W.  S.  GLASS Marysrilld. 

TwBNTT-SBOOND HoN.  WM.  I.  STUART Troy. 

TwsNTT-THiSD HoN.  LEE  MONROE Hays  City. 

TwsNTT-FOUBTH HoN.  P.  B.  GILLETT Kingman. 

TwENTT-NiNTH HoN.  E.  L.  FISCHER Kansas  City.^ 

Thibtibth. Hon.  R.  F.  THOMPSON MinneapoUfl. 

THiBTT-FiBBT HoN.  E.  H.  MADISON Dodge  City. 

Thirtt-sboond Hon.  WM.  EASTON  HUTCHISON Garden  City. 

Thibtt-thibd Hon.  JAMES  E.  ANDREWS La  Crosse. 

Thibtt-foubth Hon.  CHARLES  W.  SMITH Stockton. 

Thibtt-fitth Hon.  WILLIAM  THOMSON Borlingama. 

Thibtt-bixth Hon.  MARSHALL  GEPHART Oskalooea. 


JUDOB  OV  THS  0#C7BT  OV  COMMOIf  PIAAS  OV  WTAHDOTTB  OOUNTTy. 
Hon.  W.  G.  HOLT,  Kansas  City. 
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OFFICERS  OF  UNITED   STATES  COURTS, 
DISTRICT  OF  KANSAS, 

DURING  THE  PERIOD  COVERED  BY  THIB  VOLUME, 


ASSOCIATE  JUSnCB,  BUPREMB  COURT, 

Hon.  DAVID  J.  BREWER Washington,  D.O. 

JUDGES  OP  CIBCUIT  COURT  OF  APPEALS. 

Hon.  henry  C.  CALDWELL Little  Rook,  Ark. 

Hon.  WALTER  H.  SAJJBORN St.  Paul,  Minn. 

Hon.  AMOS  M.  THAYER St.  Louis,  Mo. 

JUDGE  OF  DISTRICT  COURT, 

Hon.  WILLIAM  O.  HOOK Leavenworth. 

DISTRICT  ATTORNEY, 

Hon.  I.  E.  LAMBERT Emporia. 

marshal, 
Hon.  W.  E.  STERNE Topeka. 

CLERK  OF  CIRCUIT  COURT, 

GEO.  p.  SHARITT Topeka. 

CLERK  OP  DISTRICT  COURT. 

FRANK  L.  BROWN Topeka. 


The  tenns  of  the  Circuit  Court  for  the  district  of  Kansas  are  held 
as  follows:  At  Wichita^  on  the  j3rst  Monday  of  March  and  second 
Mondaj  ol  September;  at  Topeka,  on  the  fourth  Monday  of  Novem- 
ber; at  Leavenworth,  on  the  first  Monday  of  June;  and  at  Fort 
Seott,  on  the  first  Monday  of  May  and  first  Monday  of  November. 

The  terms  of  the  District  Court  for  Elansas  are  held  as  follows: 
At  Topeka,  on  the  second  Monday  of  April;  at  Salirha  (by  consent 
or  special  order),  on  the  second  Monday  of  May;  at  Wichita,  on  the 
firat  Monday  of  March  and  second  Monday  of  September;  at  Leaven- 
worth, on  the  second  Monday  of  October;  and  at  Fort  Scott,  on  the 
first  Monday  of  May  and  first  Monday  of  November. 
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IN  MEMORIAM. 


At  the  July,  1901,  sitting  of  the  ooart,  the  Honorable 
Stephen  H.  Allen  announced  to  the  court  the  death  of 
the  Honorable*  David  Martin,  chief  justice  of  this  court 
from  April,  1895,  to  January,  1897,  and  paid  to  his  memory 
the  following  tribute,  which  was  ordered  spread  upon  the 
journal : 

I  wish  at  this  time  formally  to  call  the  attention  of  the 
court  to  the  death  of  the  late  ex-chief  justice  of  this  court. 
Honorable  David  Martin,  which  occurred  on  March  2, 
1901,  and  ask  that  appropriate  notice  be  taken  thereof.     . 

Of  all  the  men  with  whom  it  has  been  my  fortune  to 
come  in  contact  and  to  know  intimately,  no  one  has  ex- 
celled him,  and  very  few  have  impressed  me  as  his  equals, 
in  character,  ability,  or  moral  purpose.  Though  he  mingled 
much  with  the  active  affairs  of  life  and  vigorously  asserted 
the  rights  of  his  clients  while  at  the  bar,  he  was  always  up- 
right, honest,  and  faithful.  Though  an  astute  lawyer, 
learned  in  all  the  technicalities  by  which  undue  advantages 
may  sometimes  be  gained,  he  used  his  knowledge  as  a  shield 
rather  than  as  a  sword.  He  thoroughly  and  utterly  despised 
all  manner  of  trickery  and  dishonesty.  In  manners  he  was 
simple,  frank,  open-hearted,  and  cheerful,  but  inclined  to 
view  life  soberly  and  earnestly.  I  never  knew  him  to  jest. 
My  acquaintance  with  him  prior  to  his  appointment  as 
chief  justice,  though  extending  over  a  period  of  twenty 
years  or  more,  had  not  been  intimate.  During  the  time  we 
were  associated  on  the  court  many  cases  of  importance,  and 
many  in  which  there  was  intense  partizan  interest,  were  de- 
cided. Although  we  were  not  always  able  to  agree,  I 
always  felt  that  he  had  fairly  considered  each  case,  and 
that  the  conclusion  he  had  reached  accorded  with  his  best 
judgment  as  to  its  merits.  In  the  hearing  and  considera- 
tion of  every  c€ise  he  was  always  patient  and  thorough,  ever 
ready  to  hear  and  fairly  to  consider  the  views  of  counsel  for 
the  parties  and  of  his  associates. 

In  his  treatment  of  his  associates  he  was  always  kind- 
ness personified.  His  manner  in  consultation  was  slow  and 
deliberate,  and  he  refrained  from  expressing  a  positive 
opinion  till  he  felt  sure  of  his  ground,  but  when  he  had 
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reached  a  satisfactory  conclusion  he  adhered  to  it  with 
firmness  and  without  any  regard  to  personal  consequences 
to  himself  or  his  friends.  Indeed,  he  was  an  ideal  judge, 
absolutely  honest,  fair,  and  upright,  willing  always  to  fol- 
low the  law,  and  to  measure  out  justice  wifli  even  hand  to 
all  alike.  In  his  analysis  of  the  facts  and  application  of 
the  law  he  exhibited  a  very  high  intellectual  capacity  for 
judicial  labor. 

His  character  was  in  all  respects  admirable,  and  his  per- 
sonality to  those  with  whom  he  communed  freely  most 
lovable.  Although  often  elected  to  office,  beginning  with 
that  of  justice  of  the  peace,  then  district  judge,  and  ending 
with  that  of  chief  justice  of  the  state,  be  was  utterly  want- 
ing in  the  arts  of  the  politician.  Of  what  is  termed  prac- 
tical politics  he  was  most  surprisingly  ignorant  to  the  day 
of  his  death.  It  was  the  recognition  by  others  of  his  solid 
merits  that  gave  him  his  political  preferments. 

Judge  Maktin  was  bom  at  Catawba,  Clark  county,  Ohio, 
Octob^  16, 1839.  He  attended  the  common  schools  until 
of  the  age  of  seventeen,  when  he  began  working  in  a  mill. 
Like  many  other  men  of  mark,  he  prosecuted  his  early 
studies  thereafter  without  the  aid  of  a  tutor,  and  was  a 
student  all  his  life.  He  became  not  only  a  very  thorough 
lawyer,  but  also  a  scholar  of  wide  general  information  and 
a  critical  knowledge  of  his  native  language.  He  was  ut- 
iefrlj  devoid  of  all  ostentation,  yet  I  never  heard  him  criti- 
cize others  for  vanity  or  display.  Toward  the  faults  of  the 
individual  he  was  always  charitable,  yet  he  did  not  hesitate 

Xrously  to  denounce  whatever  he  deemed  wrong  in  public 
rs.     Few  men  pass  away,  after  a  life  so  full  of  labor,  so 
free  from  fault,  and  so  worthy  of  emulation. 
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CONSTITUTIONAL  AMENDMENT. 


The  legislature  of  1899,  by  house  joint  resolution  No. 
4,  submitted  to  the  electors  of  the  state  a  proposition  to 
amend  section  2  of  article  3  of  the  constitution,  and  the 
same  was  adopted  at  the  general  election  held  in  November, 
1900.    The  section,  as  amended,  reads  as  follows : 

*'The  supreme  court  shall  consist  of  seven  justices,  who 
shall  be  chosen  by  the  electors  of  the  state.  They  may  sit 
separately  in  two  divisions,  with  full  power  in  each  division 
to  determine  the  cases  assigned  to  be  heard  by  such  divi- 
sion. Three  justices  shall  constitute  a  quorum  in  each 
division  and  the  concurrence  of  three  shall  be  necessary  to 
a  decision.  Such  cases  only  as  may  be  ordered  to  be  heard 
by  the  whole  court  shall  be  considered  by  all  the  justices, 
and  the  concurrence  of  four  justices  shall  be  necessary  to 
a  decision  in  cases  so  heard.  The  justice  who  is  senior  in 
continuous  term  of  service  shall  be  chief  justice,  and  in 
oase  two  or  more  have  continuously  served  during  the  same 
period  the  senior  in  years  of  these  shall  be  chief  justice, 
and  the  presiding  justice  of  each  division  shall  be  selected 
from  the  judges  assigned  to  that  division  in  like  manner. 
The  term  of  office  of  the  justices  shall  be  six  years,  except 
as  hereinafter  provided.  The  justices  in  office  at  the  time 
this  amendment  takes  effect  shall  hold  their  offices  for  the 
terms  for  which  they  were  severally  elected  and  until  their 
successors  are  elected  and  qualified.  As  soon  as  prac- 
ticable after  the  second  Monday  in  January,  1901,  the 
governor  shall  appoint  four  justices,  to  hold  their  offices 
until  the  second  Monday  in  January,  1903.  At  the  general 
election  in  1902  there  shall  be  elected  five  justices,  one  of 
whom  shall  hold  his  office  for  two  years,  one  for  four  years 
and  three  for  six  years.  At  the  general  election  in  1904 
and  every  six  years  thereafter  two  justices  shall  be  elected. 
At  the  general  election  in  1906  and  every  six  years  there- 
after two  justices  shall  be  elected.  At  the  general  election 
in  1908  and  every  six  years  thereafter  three  justices  shall 
be  elected.'' 
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RULES 

OP  THE  SUPREME  COURT. 

Adopted  February  1, 190L 
8B88I01f8 — DIYISIOIffl — HBARING8  IN  BAMO. 

No.  1.  Sessions — Divisions.  The  court  will  meet  for 
the  hearing  of  causes  on  the  first  Tuesday  of  every  month, 
excepting  August  and  September,  legal  holidays  and  elec- 
tion days,  and,  after  March,  1901,  sit  in  two  divisions  of 
four  and  three  justices,  respectively.  Division  number  1, 
and  the  court  when  in  hanCy  shall  sit  in  the  court-room,  and 
division  number  2  in  the  senate  chamber.  Forenoon  sit- 
tings shall  commence  at  9:30,  and  afternoon  sittings  at 
two  o'dock. 

No.  2.  Assignments  to  Divisions.  Assignments  of  the 
justices  to  the  divisions  shall  be  made  at  chambers  by  the 
rfiief  justice,  before  the  sittings  of  the  court  on  the  morn- 
ing of  the  firat  day  of  each  monthly  session. 

No.  3.  Hearings  in  banc.  Such  cases  only  as  may  be 
ordered  to  be  heard  by  the  whole  court  shall  be  considered 
by  all  the  justices;  and  no  application  for  such  hearing 
shall  be  entertained  by  the  court,  a  division,  or  a  justice,  or 
be  received  or  filed  by  the  clerk. 

OXBTCFIOATION  AlfD  COBRBOTION  OV  RBOOBD0. 

No.  4.  Clerk's  Certificate  to  Transcripts.  Tran- 
scripts may  be  certified  by  the  clerk  of  the  district  court 
substantially  in  the  following  form : 

State  of  Kansas,  county  of . 

I,  * ,  clerk  of  the  district  court  for  said  county,  do  hereby 

OMtify  that  the  foregoing  is  a  full,  true  and  correct  transcript  of  the 
record  in  the  above-entitled  cause. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  seal,  this 
day  of ,  190—.  Clerk. 

No.  5.  Correction  op  Errors  in  Transcripts.  For 
the  purpose  of  correcting  any  defect  in  a  transcript,  either 
party  may  suggest  the  same  in  writing,  and  upon  good 
cause  shown  obtain  an  order  that  the  proper  clerk  certihr 
to  this  court  the  whole  or  the  part  of  the  record  requirea. 
If  the  alleged  defect  be  not  admitted  by  the  adverse  party, 
the  suggestion  must  be  accompanied  by  an  affidavit  show- 
ing its  existence. 
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No.  6.  Certification  op  Case-made.  A  certificate  of 
the  settlement  of  a  case-made  may  be  substantially  in  the 
following  form : 

I,  the  undereigned,  judge  of  the  distriot  court  of county, 

Kansas,  hereby  certify  that  the  foregoing  was  presented  to  me  as  a 
oase-made  in  the  action  above  entitled,  [here  recite  the  facts  with 
reference  to  the  appearance  of  parties  and  the  suggestion  of 
amendmentM,]  and  I  now  settle  and  sign  the  same  as  a  true  and  cor- 
rect  caso-made,  and  direct  that  it  be  attested  and  filed  by  the  clerk 
of  said  court. 

Witness  my  hand,  at in county,  this day  of 

,  190—.  District  Judge. 

Attest:  -: ,  Clerk. 

OOMICBKCBMBNT  OV  PB00BBDIN08. 

No.  7.  Pees — Secubitt.  No  cause  shall  be  docketed, 
except  one  brought  by  the  state,  until  the  plaintiff  in  error 
or  appellant  shaU  pay  to  the  clerk  five  dollars  advance  fees ; 
nor  shall  any  civil  cause  be  docketed  until  security  for  costs 
shall  be  given,  approved  by  the  clerk,  conditioned  for  the 
payment  of  all  costs  for  which  the  party  instituting  the 
proceeding  may  be  liable,  or,  in  lieu  thereof,  a  cash  deposit, 
to  be  fixed  by  the  clerk ;  nor  shall  any  practicing  attorney 
be  accepted  as  surety  on  any  bond  filed  in  this  court. 

No.  8.  Original  Cases — Affidavit.  In  all  original 
acticms  or  proceedings  instituted  in  this  court,  it  shall  be 
necessary  for  the  plaintiff  or  applicant  for  the  writ  to  state 
fi^y>  by  affidavit,  the  reasons  why  the  action  or  proceeding 
is  brought  in  this  court  instead  of  one  of  the  inferior  courts 
having  concurrent  jurisdiction. 

No.  9.  Record— Paging— Indexing — Copy.  Counsel 
for  the  plaintiff  in  error  shall  number  the  pages  of  the 
record,  and  shall  fully  index  the  pages,  showing  the  plead- 
ings, testimony,  instructions,  verdict,  findings,  and  all  other 
material  parts  of  the  record,  before  the  clerk  shall  receive 
or  file  it ;  and  the  clerk  shall  prepare  for  the  court  a  copy 
of  the  same,  numbering  the  pages  as  in  the  original,  unless 
a  copy  has  been  furnished  by  the  plaintiff  in  error,  as  al- 
lowed by  statute. 

No.  10.  Files— Indorsement-Preservation.  Before 
any  paper  may  be  filed  in  this  court,  the  party  presenting 
the  same  shall  fold  it  and  indorse  thereon  the  number  and 
title  of  the  same,  and  a  brief  statement  of  the  nature  thereof, 
and  the  clerk  shall  keep  aU  papers  in  a  package  on  which 
shall  be  indorsed  the  title  and  number,  corresponding  with 
those  on  the  appearance  docket  and  journal  where  the 
orders  in  such  cause  are  entered. 
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A88IGNMX1VT  OV  BBBOB8. 
No.  11.    ASSIGNMBNT   OF   ErBOBS    IN    OrIMINAL    OaSBB. 

In  all  appeals  in  criminal  oases,  the  appellant  must  attach 
to  and  me  with  the  transcript  of  the  record  an  assignment 
of  errors,  which  shall  distinctly  specify  each  ground  of 
error  relied  on  and  the  particular  ruling  sought  to  be  re- 
viewed. Any  error  or  ruling  not  so  specified  wul  be  deemed 
to  be  waived. 

BBUEFS. 

No.  12.  Contents.  The  brief  for  plaintifiF  in  error  or 
appellant  shall  be  printed,  and  shall  contain:  (1)  A  full 
stat^nent  of  the  essential  facts  of  the  case ;  (2)  a  specifica- 
tion of  the  errors  complained  of,  separately  set  forth  and 
numbered ;  (3)  the  argument  and  authorities  in  support  of 
each  point  reued  on,  in  the  same  order,  with  pertinent 
references  to  the  pa^^  of  the  record.  The  brief  of  the  ap- 
pellee or  defendant  in  error  shall  also  be  printed,  and  con- 
tain: (1)  Any  points  made  challenging  the  sufficiency  of 
the  record,  or  the  plaintiff  in  error's  right  to  be  heard; 
(2)  a  full  statement  of  any  additional  facts  shown  by  the 
record  and  deemed  essential,  with  pertinent  references  to 
the  pages  thereof;  (3)  citations  of  authorities  and  discus- 
sions of  alleged  errors,  in  the  same  order  as  in  plaintiff  in 
error's  brief. 

No.  13.  Printing  —  Type  —  Pages.  Briefs  shall  be 
printed  from  loo^  primer  or  small  pica  type,  the  size  of  the 
type  page  to  be  ^  by  41  pica  ems,  on  a  leaf  6  by  9  inches, 
corresponding  with  the  Kansas  reports.  The  derk  shall 
deliver  one  copy  of  each  brief  to  the  librarian,  to  be  bound, 
indexed,  and  placed  in  the  state  library. 

No.  14.  Sbbviob — Filing.  In  each  civil  cause,  counsel 
for  plaintiff  in  error  shall  furnish  a  copy  of  his  brief  to  op- 
posing counsel  at  least  thirty  days  before  the  time  set  for 
argument,  and  ten  days  before  such  time  shall  file  twenty 
copies  with  the  clerk;  and  the  counsel  for  defendant  in 
error  shall  furnish  a  copy  of  his  brief  to  opposing  counsel 
ten  days  before  the  time  set  for  argument  and  before  such 
time  shall  file  twenty  copies  thereof  with  the  clerk.  Proof 
of  service  of  briefe  must  be  filed  with  the  clerk  prior  to  the 
submission  of  the  cause.  In  case  of  failure  to  comply  with 
this  rule,  the  court  may  continue  or  dismiss  the  cause,  or 
affirm  or  reverse  the  judgment. 

No.  15.  Sbbviob— State  Oases.  In  all  causes  in  which 
the  state  is  a  party,  or  interested,  counsel  shall  serve  briefs 
on  the  attorney-general,  such  service  to  be  made  as  provided 
in  rule  14.    la  all  criminal  causes,  counsel  for  the  appel- 
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lant  shall  fnmish  a  oopy  of  his  brief  to  opposing  counsel  at 
least  fifteen  days  before  the  time  set  for  argument,  and  file 
twenty  oopies  thereof  with  the  olerk  before  that  time ;  and 
oounsel  for  appellee  shall  furnish  a  copy  of  his  brief  to  ox>- 
posine  counsel  five  days  before  the  time  set  for  argument, 
and  me  twenty  oopies  thereof  with  the  olerk  before  that 
time. 

MOTIONS. 

No.  16.  In  WRmwa — Notiob.  Orders  for  amending 
or  completing  records,  or  for  reyiying,  reinstating,  continu- 
ing, adrancing  or  dismissing  causes,  will  be  made  only  upon 
written  motions  stating  f imy  and  specifically  the  grounds 
therefor,  and  at  least  ten  days'  notice  thereof  must  be  served 
on  the  opposing  counsel,  specifying  the  division  before 
which  the  same  will  be  heard.  Such  motions,  together 
with  the  proof  of  the  service  of  notice,  must  be  filed  with 
the  olerk  three  days  before  the  time  fixed  for  the  hearing. 

HBABING  OF  CAUaBS  AMD  MOTIONS. 

No.  17.  Assignment— Advancement.  Causes  origi- 
nally filed  in  this  court,  and  undecided  causes  from  the 
courts  of  appeals,  filed  in  this  court  by  reason  of  the  expi- 
ration of  the  courts  of  appeals,  will  be  assigned  for  hearing 
as  nearly  as  practicable  in  the  order  of  their  filing  in  said 
several  courts,  except  as  otherwise  provided  by  law.  But 
any  cause,  upon  proper  motion  and  for  sufficient  reason, 
may  be  heard  out  of  its  regular  order.  The  motion  to  ad- 
vance a  cause  must  contain  a  statement  of  the  nature  of  the 
action  and  the  reasons  for  advancement,  and  the  S€une  will 
be  considered  without  argument. 

No.  18.  Trial  Dockets  for  Attorneys.  On  the  1st 
of  each  month  the  clerk  shall  send  to  the  attorneys  of  rec- 
cmi  a  printed  copy  of  the  trial  docket  for  the  second  month 
following,  showing  the  day  on  which  each  cause  will  be 
heard.  He  shall  notify  them  of  all  orders  of  the  court  in 
each  cause. 

No.  19.  Continuance.  A  continuance  in  a  civil  cause, 
unless  for  good  reason  shown,  will  carry  it  to  the  heel  of 
the  docket.  A  continuance  in  a  criminal  appeal  will  carry 
it  to  such  time  as  the  court  may  order. 

No.  20.  Submission  on  Briefs.  Attorneys  wishing  to 
submit  their  causes  on  briefs  may  avoid  the  inconvenience 
of  personal  attendance  at  court  by  filing  a  written  order 
with  the  clerk  so  to  submit.  In  all  such  cases,  their  briefs, 
with  proof  of  service,  must  be  on  file. 

No.  21.  Arguments— Time  Allowed.    One  hour  only^ 
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except  with  the  consent  of  the  court,  shall  be  consumed  in 
the  oral  argument  of  a  cause  by  counsel  for  either  party. 
Oral  argument  on  motions  will  be  limited  to  fifteen  minutes 
on  each  side. 

BBHEABIKG8. 

No.  22.  Pbtitions.  An  application  for  a  rehearing 
shall  be  by  petition  signed  by  counsel,  particularly  setting 
forth  the  grounds  thereof,  and  showing,  either  that  some 
question  decisive  of  the  case  and  duly  submitted  by  coun- 
bA  has  been  overlooked  by  the  court,  or  that  the  decision 
is  in  conflict  with  an  express  statute  or  controlling  decision 
to  which  the  attention  of  the  court  was  not  called  either  in 
the  brief  or  oral  argument,  or  which  has  been  overlooked 
by  the  court ;  and  the  question,  statute  or  decision  so  over- 
looked must  be  distinctly  and  particularly  set  forth  in  the 
petition,  which  must  be  filed  within  twenty  days  from  the 
date  of  the  decision.  No  argument  or  brief  will  be  allowed 
on  the  petition,  but  if  the  application  be  granted  the  case 
will  be  assigned  for  rehearing  and  such  time  given  for  argu- 
ment or  brief  as  the  court  may  allow. 

PSBS  AND  COSTS. 

No.  23.  Executions.  Execution  on  a  judgment  for 
costs  having  been  returned  unsatisfied,  the  clerk  may  no- 
tify the  sureties  for  costs,  or  their  executors  or  administra- 
tors, of  such  return,  and  that,  unless  said  costs  are  paid 
within  ten  days  after  receipt  of  said  notice,  a  motion  will 
be  made  for  a  judgment  against  them.  If  good  cause  shall 
not  be  shown  why  the  same  ought  not  to  be  done,  judg- 
ment will  be  entered  against  said  sureties,  or  their  execu- 
tors or  administrators,  for  the  amount  remaining  unpaid 
for  which  the  plaintiff  in  error  may  be  liable ;  and  execu- 
tion may  be  issued  on  such  judgment  as  in  other  cases. 

No.  24.  Witnesses.  In  all  original  actions  in  this  court, 
no  fees  or  costs  will  be  allowed  or  taxed  for  the  mileage  of 
any  witness  for  any  distance  outside  the  county  where  thb 
court  is  held,  unless  the  subpoena  under  which  the  witness 
attends  has  been  issued  upon  the  special  order  of  the  court 
or  a  justice  thereof. 

WrTHDBAWAL  OV  BBOOBD8. 

No.  25.  Oases  Pending.  The  clerk  shall  not  permit 
any  original  record,  document,  pleading  or  paper  to  be 
taken  from  his  custody  until  the  same  has  been  copied,  as 
required  by  rule  7,  after  which  such  record  may  be  tem- 
porarily withdrawn  by  an  attcnmey  interested  in  the  case 
for  the  purpose  of  enabling  him  to  prepare  his  briel;  and 
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in  all  such  oases  the  attorney  receiving  such  record  shall 
receipt  for  the  same,  and  return  it  to  the  clerk  within 
twenty  days  from  its  receipt,  such  attorney  paying  all 
charges  of  transmitting  and  returning  such  record.  In  no 
case  shall  the  clerk  allow  an  original  opinion  to  be  taken 
from  his  office  except  by  the  reporter,  who  shall  return  it 
as  soon  as  possible. 

No.  26.  Oases  Decided.  Where  original  records  of  de- 
cided cases  or  copies  thereof  are  temporarily  loaned  to  at- 
torneys, the  same  shall  be  returned  to  the  clerk's  office 
within  twenty  days  from  the  date  of  their  receipt,  and  the 
person  to  whom  they  are  loaned  shall  pay  all  expenses  of 
transmitting  and  returning  such  records  or  copies. 

ADMISSION  OV  ATTOBNSTB. 

No.  27.  Motions — ^Fees.  On  motion  made  in  either 
division,  any  practicing  attorney  of  a  district  court  will  be 
admitted  to  practice  in  this  court ;  and  any  practicing  at- 
torney of  any  state  or  territory  having  professional  business 
in  this  court  may  be  admitted  for  the  time  and  purpose  of 
such  business,  upon  taking  the  oath  prescribed  by  law. 
All  motions  for  the  admission  of  attorneys  must  be  pre- 
sented at  the  morning  hour,  immediately  after  the  first 
call  of  the  docket.  Each  attorney  resident  in  Kansas,  on 
being  admitted,  shall  pay  three  doUars  to  the  clerk,  who 
shall  furnish  him  a  o^tifioate  of  admissioii  and  a  printed 
oopy  of  the  roles. 
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NOTE. 

This  Tolume  begiss  with  the  June  sitting,  1900,  and  includes  the 
record  of  all  cases  decided  prior  to  the  May  sitting,  1901,  and  not 
heretofore  reported.  Justices  Cunningham,  Gbeenb,  Ellis  and 
Pollock  were  appointed  by  Gov.  W.  E.  Stanley  on  January  15, 1901, 
in  compliance  with  the  amendment  to  the  constitution  adopted  in 
NoTember,  1900.  The  cases  in  which  opinions  were  filed  on  February 
9, 1901,  were  submitted  at  the  January  sitting  and  before  their  ap- 
pointment. 

This  volume  contains  130  opinions,  delivered  by  the  justices  as 
follows:  DosTBB,  O.  J.,  35;  Johnston,  J.,  36;  Smith,  J.,  33;  Cun- 
ningham, J.,  7;  Gbebne,  J.,  6;  Ellis,  J.,  8;  Pollock,  J.,  5.  Opin 
ions  per  curiam  were  filed  in  62  cases,  of  which  six  are  reported 
(pp.  242,  288,  340,  427,  492,  811),  the  others  being  listed  in  the  ap- 
pendix by  title  and  number,  with  citations  to  the  Paciflo  Reporter. 
Chief  Justice  Dostbb  filed  separate  opinions  in  three  cases,  dissent- 
ing in  one  (p.  204),  and  concurring  specially  in  two  (pp.  394,  535). 
Mr.  Justice  Johnston  filed  separate  opinions  in  five  cases,  dissent- 
ing in  four  (pp.  404,  608,  633,  708),  and  concurring  specially  in  one 
<p.  257).  Mr.  Justice  Cunningham  filed  two  separate  opinions, 
dissenting  (pp.  515,  552).  Mr.  Justice  Gbbbnb  filed  one  separate 
opinion,  dissenting  (p.  546).  Mr.  Justice  Ellis  filed  one  separate 
opinion,  dissenting  (p.  516). 

For  rulings  by  the  supreme  court  on  appeals  and  proceedings  ii. 
«rror  from  the  courts  of  appeals,  aee  tables  of  cases  of  the  index 
<pp.  876,  877). 
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SUPREME  COURT, 

STATE  OF  KANSAS. 


JULY  TERM,  1900. 


PRESENT: 

Hon.  frank  DOSTER,  Chief  Justiob. 

Hon.  WILLIAM  A.  JOHNSTON,  )  a^^^ta™  jTTa«,T.^a 

Hon.  WILLLAlM  R.  SMITH,       '  [  Assooiatb  Jusriois. 


Th«  J.  B.  Watkins  Land  Mortgagb  Oompant  v. 
M.  A.  Mullen. 

No.  11^60. «    (61  Pao.  886.) 

HoMssTBAD  AHD  'ExKMVTiovB— Judgment  of  Probate  Court — 
Collateral  Attack.  The  United  States  homestead  law  provides : 
"  No  land  acqviired  under  the  provisions  of  this  chapter  shall  in 
any  event  become  liable  to  the  satisfaction  of  any  debt  contracted 
prior  to  the  issuing  of  the  patent  therefor."  (U.  S.  Rev.  Stat. 
1878,  §  2296.)  Notwithstanding  the  exemption  thus  declared,  a 
judgment  of  a  probate  court  ordering  a  sale  of  land,  the  title  to 
which  was  acquired  under  such  law,  for  the  payment  of  debts 
c<Mitracted  prior  to  the  issuance  of  the  patent  therefor,  will  be 
upheld  as  against  a  collateral  attack,  unless  the  fact  t^at  such 
debts  antedate  the  patent  appears  upOQ  the  record  of  the  probate 
court's  proceedings. 

Error  from  court  of  appeals,  southern  department  > 
A.  W.  Dennibon,  B.  F.  Milton,  and  M.  Schoonover, 
judges.     Opinion  filed  June  9,  1900.     Reversed. 

*  For  opinion  by  court  of  appeals,  see  8  Kan.  App.  705,  — Rep. 

1—62  KAW. 
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Bishop  &  Mitchell,  and  J.  H,  Mitchell,  for  plaintiff 
in  error. 

n.  E,  Winterburn,  and  J.  W,  McCormick,  for  defend- 
ant in  error. 

The  opinion  of  the  court  was  delivered  by 

DosTBB,  0.  J. :  This  is  a  proceeding  in  error  from 
an  order  refusing  to  confirm  a  sheriff's  sale  of  real 
estate  and  from  an  order  setting  aside  the  sale.  It 
was  first  taken  to  the  court  of  appeals.  That  court 
affirmed  the  judgment  of  the  court  below^  and  from 
that  order  of  affirmance  error  has  been  prosecuted  to 
this  court. 

Bridget  O'Connor  acquired  title  to  the  land  under 
the  homestead  laws  of  the  United  States.  She  died. 
An  administrator  of  her  estate  was  appointed,  who 
petitioned  the  probate  court  for  leave  to  sell  the  land 
for  the  payment  of  debts.  Due  notice  of  the  appli- 
cation for  leave  to  sell  was  given.  The  order  to  sell 
was  allowed,  the  sale  made  to  one  S.  J.  Collins,  and 
an  administrator's  deed  executed  to  him.  From  him 
the  land  passed  to  one  A.  H.  Teeter,  who  executed  a 
mortgage  upon  it  to  secure  a  debt.  This  mortgage 
was  foreclosed.  At  the  foreclosure  sale  the  plaintiff 
in  error,  The  J.  B.  Watkins  Land  Mortgage  Company, 
became  the  purchaser.  The  defendant  in  error,  Mary 
A.  Mullen,  is  an  heir  of  the  deceased  Bridget  O'Con- 
nor, and  she  interposed  a  proceeding  to  set  aside  the 
sale  to  the  plaintiff  in  error,  on  the  ground  that  the 
debts  for  the  payment  of  which  the  land  was  sold  were 
contracted  prior  to  the  issuance  of  the.  patent  to  it, 
and  that  consequently  such  sale  and  the  title  founded 
thereon  were  void  under  the  United  States  homestead 
Jaws. 
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It  will  thus  be  seen  that  the  attack  made  upon  the 
administrator's  sale  and  deed  is  a  collateral  one.  Can 
it  be  maintained?  In  our  judgment  it  cannot,  be- 
cause the  record  in  the  probate  court  of  the  adminis- 
tration of  the  estate  of  Bridget  O'Connor  fails  to  show 
that  the  debts  for  which  the  land  was  sold  were  con- 
tracted prior  to  the  issuance  of  the  patent.  The  proof 
that  was  made  as  to  the  time  the  debts  were  con- 
tracted was  made  upon  the  hearing  of  the  motion  to 
confirm  and  the  proceedings  to  set  aside  the  sale,  and 
not  upon  the  hearing  of  the  claims  against  the  estate, 
nor  upon  the  hearing  of  the  application  for  leave  to 
sell  the  land.  The  evidence  offered  in  proof  of  the 
claims  did  not  show  when  the  debts  were  contracted, 
nor  did  the  application  of  the  administrator  for  leave 
to  sell  or  the  evidence  in  support  of  such  application 
show  when  the  debts  were  contracted.  The  language 
of  the  probate  court  granting  the  application  for  leave 
to  sell  negatives  the  idea  that  the  debts,  to  pay  which 
the  sale  was  ordered,  had  been  contracted  before  the 
issuance  of  the  patent.  That  court,  among  other 
things,  found  that  ''the  requirements  of  law  and  the 
orders  of  the  court  have  been  complied  with."  This, 
although  general  in  terms  and  formal  in  language,  is 
nevertheless,  to  the  extent  to  which  it  should  be 
taken  into  account  on  either  side,  a  finding  in  opposi- 
tion to  the  claim  that  the  debts  were  contracted  be- 
fore the  patent  issued. 

Section  2296  of  the  Revised  Statutes  of  the  United 
States  reads  as  follows:  ''No  land  acquired  under 
the  provisions  of  this  chapter  ^hall  in  any  event  be- 
come liable  to  the  satisfaction  of  any  debt  contracted 
prior  to  the  issuance  of  the  patent  therefor."  This 
section,  as  is  seen,  provides  an  exemption  from  forced 
sale  for  the  satisfaction  of  debts  antedating  the  acqui- 
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sition  of  title  by  patent,  and  full  eflfect  has  already 
been  given  to  it  by  all  the  courts  in  cases  where  the 
claim  of  exemption  was  seasonably  made.  (Waples, 
Hom.  and  Exempt.  926.)  Our  attention  has  not  been 
called  to  any  decision  on  the  effect  of  an  inadvertent 
or  erroneous  judgment  of  a  court  of  competent  juris- 
diction denying  the  claim  of  exemption,  when  such 
judgment  was  collaterally  attacked,  as  was  done  in 
this  case.  Upon  principle,  however,  we  are  fully 
persuaded  that  such  judgment  can  only  be  reviewed 
upon  appeal  or  other  direct  proceeding,  and  not  in  a 
collateral  action.  The  general  rule  is  that  the  judg- 
ments of  courts  of  general  jurisdiction,  acting  upon  a 
subject-matter  within  that  jurisdiction,  are  conclusive 
until  reversed  or  otherwise  vacated  by  a  direct  pro- 
ceeding brought  therefor.  In  this  respect  there  is  no 
difference  between  courts  of  general  jurisdiction  over 
all  matters  and  courts  of  general  jurisdiction  over 
a  single  subject-matter.  Though  the  jurisdiction 
be  limited  to  a  particular  subject-matter,  yet  if  au- 
thority exists  to  do  anything  to  that  subject-matter 
that  can  be  done  to  it,  the  judgment  of  the  court  with 
respect  to  it  is  as  conclusive  as  though  pronounced  by 
a  court  unlimited  as  to  the  list  of  things  over  which 
it  may  exercise  jurisdiction. 

Probate  courts  are  everywhere  courts  of  general 
jurisdiction  over  the  estates  of  deceased  persons,  and 
almost  everywhere  a  conclusive  presumption  of  verity- 
attaches  to  the  record  of  their  proceedings.  (1  Black, 
Judg.  §  284. )  This  view  of  the  character  of  probate 
courts  and  the  binding  force  of  their  adjudications 
has  always  been  taken  in  this  state.  In  Shoemaker 
V.  Brown,  10  Kan.  383,  it  was  said : 

''The  probate  court  has  jurisdiction  to  make  final 
settlements   with   administrators.     Its   findings   and 
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decisions  upon  matters  within  its  jurisdiction  are  in 
the  nature  of  judicial  determinations,  and  cannot  be 
impeached  collaterally  except  for  fraud  in  obtaining 
the  same.'' 

In  Calloway  v.  Cooley,  50  Kan.  754,  32  Pac.  376, 
this  court,  speaking  of  the  power  of  the  probate  court 
in  respect  to  the  proof  of  wills,  said  :  ''Being  vested 
with  jurisdiction,  its  finding  and  determination  are 
final,  unless  corrected  upon  appeal  or  proceedings  in 
error,  and  are  not  subject  to  collateral  attack."  In 
Proctor  V.  DickloWf  57  Kan.  119,  45  Pac.  86,  it  was 
said:  "The  adjudication  of  the  probate  court  in  a 
matter  within  its  jurisdiction  is  as  conclusive  upon 
the  parties  as  the  judgment  of  the  district  court,  and 
it  should  be  allowed  to  stand  unless  set  aside  upon 
appeal  or  some  direct  attack."  In  Keith  v.  Ghithrie^ 
59  Kan.  200,  52  Pac.  435,  it  was  said : 

'*The  probate  court  is  a  court  of  exclusive  jurisdic- 
tion over  the  distribution  of  the  estates  of  deceased 
persons,  subject  to  appeal  to  the  district  court.  Its 
orders  made  in  the  exercise  of  its  jurisdiction  cannot 
be  collaterally  attacked  and  their  effect  frustrated  by 
proceedings  in  other  courts.  .  .  .  While  probate 
courts  are  in  a  sense  courts  of  inferior  jurisdiction, 
they  are  not  inferior  in  the  sense  that  superior  courts 
will  ignore  their  judgments  and  orders  or  undertake 
their  correction  otherwise  than  upon  appeal  or  by  other 
modes  provided  by  statute." 

In  the  opinion  of  the  court  of  appeals  a  quotation 
is  made  from  one  of  the  notes  in  12  A.  &  E.  Encycl. 
of  L.  (1st  ed.)  247,  as  follows :  ''There  is  a  tendency 
in  the  later  decisions  in  the  United  States  to  hold  that 
jurisdiction  is  not  only  the  power  to  hear  and  de- 
termine, but  also  the  power  to  enter  the  particular 
judgment  in  the  particular  case."  If  by  this  is  meant 
that  when  a  court  invested  with  general  jurisdiction 
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over  a  particular  subject-matter  wrongly  applies  the 
law  to  a  proved  or  admitted  state  of  facts  its  judgment 
is  outside  its  jurisdiction  and  subject  to  collateral  re- 
view, we  unhesitatingly  say  that  no  such  tendency  is  ' 
to  be  observed  in  the  later  decisions,  because  such  a 
tendency,  instead  of  modifying  the  general  rule  or  in- 
troducing  an  exception  to  it,  would  go  to  its  absolute 
subversion.  It  may  be  that  some  constitutional  pro- 
visions are  framed  upon  such  high  principles  of  nat- 
ural right  or  public  policy  as  to  be  beyond  the  power 
of  the  courts  to  misapply  or  wrongly  interpret  them  ; 
and,  of  course,  a  statute  can  be  framed  in  such  ex- 
plicit and  positive  terms  that  a  court  disregarding 
its  requirements  would  be  held  to  have  acted  beyond 
its  jurisdiction  ;  but,  generally  speaking,  when  a  court 
is  invested  with  power,  upon  evidence,  to  determine 
a  state  of  facts  and  declare  the  law  applicable  thereto, 
its  decision,  no  matter  how  erroneous,  is  conclusive, 
unless  the  error  of  its  judgment  is  apparent  upon  the 
face  of  its  record.  Herein,  we  think,  lies  the  mistake 
of  the  court  of  appeals  in  this  case.  The  time  when 
the  debts  of  Bridget  O'Connor  were  contracted  was  a 
matter  of  evidence.  The  date  of  the  land  patent  was 
likewise  a  matter  of  evidence.  Presumptively,  the 
probate  court  received  evidence  as  to  these  two  mat- 
ters ;  and,  presumptively,  made  its  order  for  a  sale  of 
the  land  in  view  of  the  proved  fact  that  the  debts 
were  contracted  after  the  patent  was  issued.  It  had 
jurisdiction  to  hear  this  evidence  and  to  determine 
these  matters,  and  its  judgment,  although  erroneous 
in  point  of  fact,  is  binding  upon  the  interested  parties. 
A  stronger  case  than  this  one  in  favor  of  the  theory 
/  of  the  conclusiveness  of  the  judgment  of  the  probate 
court  is  Wolfley  v.  McPhersoUj  61  Kan.  492,  59  Pac. 
1064.     The  question  in  that  case  was  as  to  the  erro- 
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neous  classification  of  a  demand  against  the  estate  of 
a  deceased  person.     In  the  opinion  it  was  said : 

**  Counsel  for  defendant  in  error  attempt  to  avoid 
the  bar  of  the  statute  of  limitations  upon  the  theory 
that  the  original  order  of  classification,  being  con- 
trary to  the  statute,  was  void,  and  therefore,  as  a 
void  judgment,  it  could  be  vacated  at  any  time,  under 
section  603.  The  judgment  was  not  void.  It  was 
erroneous  only.  In  GiUe  v.  Emmons f  58  Kan.  118, 
48  Pac.  569,  we  held  that  *a  judgment  entirely  out- 
side the  issues  in  the  case,  and  upon  a  matter  not 
submitted  to  the  court  for  its  determination,  is  a  nul- 
lity, and  may  be  vacated  and  set  aside  at  any  time 
upon  motion  by  the  defendant.'  That  case,  however, 
was  entirely  unlike  this  one.  In  that  case  a  judg- 
ment was  rendered  in  favor  of  a  party  upon  a  claim 
he  had  never  made.  In  this  case  a  judgment  was 
rendered  against  a  party  upon  a  claim  which  she  did 
make.  In  stating  to  the  probate  court  the  character 
of  her  claim  she  appropriated  in  her  behalf  the  pro- 
visions of  the  law  assigning  it  to  the  second  class. 
The  jurisdiction  of  the  probate  court  was  thus  in- 
voked, not  only  as  to  the  existence  of  the  claim,  but 
as  to  the  priorities  of  classification  to  which  it  was 
entitled.  The  statute  regulating  the  matter  of  classi- 
fication is  not  plain.  It  required  construction  to  as- 
certain its  meaning,  and  this  court,  subsequently  to 
the  original  order  of  classification  made  by  the  pro- 
bate court,  was  called  upon  to  construe  it.  (Cawood 
V.  Wolfley^  supra.)  The  mistake  which  the  probate 
court  made  in  construing  it  was  an  error  only.  Every 
question  of  law,  as  well  as  fact,  was  within  its  juris- 
diction to  determine.  Its  determination,  though  er- 
roneous, was  not  void/' 

The  writer  of  this  opinion,  who  was  also  the  writer 
of  the  one  from  which  the  above  quotation  is  made, 
has  some  doubt,  and  at  the  time  of  that  decision  had 
some  doubt,  as  to  whether  the  doctrine  in  question 
was  not  pushed  to  an  extreme  in  that  case,  but  as  to 
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its  entire  application  to  the  facts  of  this  case  neither 
he  nor  his  associates  have  any  doubt. 

Some  courts  have  drawn  a  distinction  between  the 
records  of  so-called  inferior  courts  which  affirmatively 
showed  jurisdiction  upon  their  face,  and  those  which 
did  not  but  were  silent  as  to  recitals  of  jurisdictional 
facts,  holding  that  the  former  were  conclusive  as 
against  collateral  attack  while  the  latter  were  not. 
This  distinction,  we  think,  cannot  be  drawn  in  this 
state  as  to  the  judgments  of  probate  courts.  The  de- 
cisions heretofore  made  as  to  the  character  of  those 
courts  and  the  effect  of  their  records  preclude  us  from 
viewing  their  judgments  as  otherwise  than  conclusive, 
unless  the  errors  committed  by  them  affirmatively 
appear  on  the  face  of  their  records.  This  we  believe 
to  be  the  general  rule.    (1  Black,  Judg.  §  283.)   . 

'*A  court  of  record  which  has,  by  statute,  all  the 
power  that  any  court  could  have  over  a  certain  sub- 
ject of  jurisdiction,  especially  if  it  be  a  subject  of  juris- 
diction under  the  general  rules  of  law  or  equity,  is  to 
be  regarded  (as  to  cases  within  that  class)  as  a  court 
of  superior  jurisdiction,  within  the  rule  which  pre- 
sumes the  jurisdiction  of  such  courts  to  render  a  par- 
ticular judgment/'  {Stahl  v.  MitcheU,  41  Minn.  326, 
43  N.  W.  385.) 

This  doctrine  was  distinctly  declared  as  to  the  judg- 
ments of  probate  courts  in  Howbert  v.  Heyle,  47  Kan. 
58,  65,  27  Pac.  116,  and  Bradford  v.  Larkin,  67  Kan. 
90,  94,  45  Pac.  69. 

The  judgments  of  the  court  of  appeals  and  of  the 
district  court  are  reversed,  with  directions  to  the  lat- 
ter court  to  proceed  in  the  case  in  accordance  with 
this  opinion. 
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State  Bank  op  Chatham,  Nbw  York,  v.  W.  E. 
Hutchinson  et  cd. 

No.  11,58S  (61Pao.448.) 

1.  DvRvsa— Indirect  Threats  Sufficient  to  Sustain  tJie  Plea,  It 
is  not  necessary,  in  order  to  sustain  a  plea  of  duress  of  fears  ex- 
cited by  threats  of  arrest  and  prosecution  for  crime,  and  under  the 
influence  of  which  fears  an  instrument  of  writing  was  involun- 
tarily executed,  that  the  threats  be  directly  made  by  the  threat- 
ener  to  the  one  from  whom  the  writing  was  extorted,  or  that 
they  be  communicated  to  him  by  an  agent  of  the  threaten er 
authorized  for  that  purpose.  It  is  sufiBcient  to  sustain  the  plea  if 
the  threats  be  communicated  by  others,  and  the  natural  and 
reasonable  consequence  of  making  them  be  so  to  excite  the  fears 
of  the  one  who  does  the  act  as  to  overcome  his  judgment  and  will. 

2.  Mortgage  on  Homestead— Testimony  of  Wife  as  to 

Threats.  When  a  wife  testifies  upon  direct  examination  without 
objection  that  she  heard  of  the  making  of  threats  to  arrest  and 
imprison  her  husband,  without  stating  from  whom  she  heard 
them,  and  that  in  consequence  she  became  so  alarmed  concerning 
him  that  she  executed  a  mortgage  on  her  homestead  against  her 
judgment  and  will,  in  order  to  insure  his  safety,  her  evidence,  as 
to  the  bare  fact  of  what  she  heard,  is  not  rendered  incompetent 
by  a  disclosure  upon  cross-examination  that  she  heard  it  as  a 
conmiunication  from  her  husband. 

3.  Third  Person  May  Relate  Communications  between 

Husband  and  Wife,  When  a  substantive  litigated  question  in 
a  case  is  whether  a  husband  made  a  disclosure  of  certain  infor- 
mation to  his  wife,  a  third  person  who  overheard  it  made  may  tes- 
tify to  it.  Such  testimony  is  not  objectionable  as  being  hearsay 
in  character,  nor  as  an  evasion  of  the  statutory  rule  against  the 
admission  of  the  testimony  of  husband  and  wife  as  to  communi- 
cations with  each  other. 

4.  EarroppKL— 2Vt/«<  Property— Findings  Construed,  Findings 
of  the  jury  examined,  and  held,  that  they  show  that  a  conveyance 
of  land  belonging  to  a  bank,  executed  by  its  executive  officers, 
was  made  upon  a  sufficient  consideration,  and  was  subsequently 
ratified  by  the  board  of  directors,  and  also  that  the  bank,  by  part- 
ing with  the  consideration  received  for  the  deed,  is  estopped  to  re- 
pudiate the  transaction. 

Error  from  Reno  district  court ;  Matthew  P.  Simp- 
Bom,  judge.     Opinion  filed  June  9^  1900.    Affirmed. 
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McKinstry  &  Fairchild,  for  plaintiff  in  error. 
Martin  &  Roberts,  and  H.  Whiteside,  for  defendants 
in  error. 

The  opinion  of  the  court  was  delivered  by 

DosTER,  0.  J. :  This  was  an  action  brought  by  the 
State  Bank  of  Chatham^  New  York,  against  W.  E. 
Hutchinson,  and  Annie  P.  Hutchinson,  his  wife,  on 
two  promissory  notes  and  separate  mortgages  securing 
them.  One  of  the  notes  was  for  $4000,  and  the  mort- 
gage securing  it  was  given  on  property  in  the  city  of 
Hutchinson,  part  of  which  constituted  the  homestead 
of  the  Hutchinsons.  The  other  note  was  for  $6000, 
and  the  mortgage  securing  it  was  given  on  a  section 
of  farming  land.  The  Valley  State  Bank  and  the 
Bank  of  Hutchinson,  being  claimants  to  a  mortgage 
lien  on  the  section  of  land,  were  made  defendants  to 
the  action. 

W.  E.  Hutchinson  was  the  president  of  the  Valley 
State  Bank,  of  Hutchinson.  He  was  indebted  to  the 
State  Bank  of  Chatham  on  a  personal  obligation  in 
the  sum  of  $10,000.  As  collateral  security  to  his  in- 
debtedness, he  had  transferred  certain  notes  and  chat- 
tel mortgages  on  cattle.  One  (George  L.  Morris,  the 
president  of  the  plaintiff  bank,  came  to  Kansas  to  in- 
vestigate the  chattel-mortgage  collaterals  and  adjust 
the  Hutchinson  indebtedness.  He  could  not  find  the 
cattle  described  in  the  mortgages  nor  the  makers  of 
those  instruments.  He  accused  Hutchinson  of  fraud, 
and  threatened  to  prosecute  him  criminally  and  cause 
him  to  be  sent  to  the  penitentiary  unless  the  indebt- 
edness due  to  his  bank  was  at  once  paid  or  secured. 
These  threats  were  not  made  to  Hutchinson  person- 
ally but  were  made  to  one  0.  B.  Wilfley  and  one  John 
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J.  Welch,  oflScers  of  the  bank  of  which  Hutchinson 
was  president.  Thej  communicated  the  threats  to 
Hutchinson^  who,  in  turn,  communicated  them  to 
his  wife.  In  order  to  satisfy  Morris,  as  agent  of  the 
plaintiff  bank,  and  induce  him  to  forego  a  criminal 
prosecution  against  Hutchinson,  the  latter,  together 
with  Wilfley  and  Welch,  the  other  officers  of  the 
Valley  State  Bank,  agreed  with  Morris  to  convey  to 
Mrs.  Hutchinson  a  section  of  farming  land,  owned  by 
the  bank,  in  order  that  the  Hutchinsons  might  give  a 
mortgage  on  it,  along  with  their  homestead  and  other 
city  property,  as  security  for  the  debt  which  Hutch- 
inson owed  to  the  State  Bank  of  Chatham.  This  con- 
veyance was  made.  The  title  to  the  section  of  land 
did  not  stand  in  the  name  of  the  Valley  State  Bank, 
but  stood  in  the  name  of  the  before-mentioned  John 
J.  Welch,  one  of  its  officers.  Morris,  however,  had 
full  knowledge  that  this  land  belonged  to  the  bank, 
and  that  the  title  to  it  was  held  by  Welch  merely  as  a 
trustee.  After  the  conveyance  of  the  land  the  Hutch- 
insons executed  the  above-mentioned  mortgage  of 
$6000  on  it,  and  also  at  the  same  time  executed  the 
mortgage  of  |4000  on  their  homestead  and  other  city 
property.  The  indebtedness  secured  by  these  mort- 
gages was  not  paid,  and  action  was  therefore  com- 
menced as  before  stated. 

It  will  be  most  convenient  to  state  and  discuss  sep- 
arately the  two  causes  of  action  on  the  notes  and 
mortgages. 

The  jury  found  that  the  note  and  mortgage  of  |4000 
on  the  homestead  were  executed  by  Mrs.  Hutchinson 
under  the  duress  of  her  fears  excited  by  Morris's 
threat  to  arrest  and  criminally  prosecute  her  husband. 
As  before  stated,  this  threat  was  not  made  to  her,  nor 
was  it  made  to  her  husband,  but  it  was  made  to  her 
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husband's  business  associates  and  by  them  communi- 
cated to  him  and  by  him  to  her.     Counsel  for  plaintiff  ^ 
in  error  contend  that  a  plea  of  duress  by   , 

^Fc^tiirMts    threats  can  only  be  sustained  by  proof  of    ' 
threats  directly  made  to  the  person  from 
whom  the  unwilling  act  was  required  or  the  involun- 
tary contract  extorted ;  or  that,  if  such  threat  is  not 
thus  directly  made,  but  is  conveyed  through  an  inter- 
mediary, it  must  be  by  an  agent  of  the  threatener's 
choosing,  specifically  designed  by  him  to  be  an  organ 
of  communication.     The  evidence  did  not  show  that 
any  agency  for  the  communication  of  the  threat  was 
selected  by  Morris  or  that  he  had  any  specific  design 
that  it  should  be  communicated  to  Mrs.  Hutchinson. 
Notwithstanding  this  we  feel  clear  that  the  threats 
need  not  be  directly  communicated.      If  one  makes 
threats   the   natural  and  reasonable  consequence  of 
which  is  to  put  another  in  a  state  of  fear,  and  if  they  . 
do  put  the  other  in  a  state  of  fear,  and  induce,  through  | 
the  duress  of  such  fear,  the  performance  of  an  act  by  P 
him,  the  one  who  makes  the  threats  should  be  heldf 
responsible  for  his  wrong.     The  effect  is  one  which, 
in  the  law  of  causal  connection,  proximately  results 
from  the  unlawful  act.     Nor  need  there  be,  as  we 
think,  a  specific  design  in  the  mind  of  the  wrong-doer 
to  produce  the  effect  which  follows.     It  is  sufficient 
that  the  effect  be  one  which  follows  as  a  natural  and 
reasonable  consequence  from  the  unlawful  act. 

In  the  case  of  Taylor  v.  Jaques,  106  Mass.  291,  it 
appeared  that  a  promissory  note  was  signed  under  the 
duress  of  fears  excited  by  threats  not  communicated 
directly  by  the  creditor  to  the  debtor,  but  communi- 
cated by  the  former  to  another,  and  by  him  to  the 
debtor.  The  court  held  that,  *'on  an  issue  whether  a 
promissory  note  was  made  under  duress,  evidence  is 
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admissible  that  the  person  to  whom  the  payee  made 
threats  against  the  maker  reported  them  to  the  maker, 
in  the  absence  of  the  payee,  just  before  the  making  of 
the  note."  In  Schultz  v.  Catlin,  78  Wis.  611,  47  N.  W. 
946,  it  was  ruled : 

''A  note  signed  by  a  sister  because  of  threats  by  the 
payee  to  prosecute  her  brother  for  a  crime,  and  in 
order  to  avoid  such  prosecution,  cannot  be  enforced 
against  her  by  such  payee.  It  is  immaterial  that  the 
threats  were  not  made  directly  to  the  sister,  if  they 
were  intended  to  be  communicated  to  her  and  were  so 
communicated . ' ' 

The  case  of  Oiddings  v.  Iowa  Savings  Bank^  104 
Iowa,  676,  74  N.  W.  21,  is  quite  like  the  one  we  have 
for  consideration.  In  that  case  a  creditor  charged  his 
debtor  with  being  a  defaulter  in  respect  to  a  mutual 
business  trust,  and  threatened  him  with  a  criminal 
prosecution  and  imprisonment  unless  he  and  his  wife 
would  execute  a  mortgage  on  their  homestead  to  se- 
cure the  amount  of  the  default.  The  husband  com- 
municated the  threat  to  his  wife,  and  under  the  duress 
of  her  fears  excited  thereby  she  executed  the  mort- 
gage. The  evidence  of  this  secondary  communica- 
tion, although  that  of  the  husband,  was  received  and 
held  proper.     We  disagree,  however,  with  that  case  in  ^ 

one  particular.  We  do  not  believe  that  the  husband 
was  a  competent  witness  to  prove  the  communication 
to  his  wife  of  the  threats  which  had  been  made  to  him . 
However,  the  point  raised  by  counsel,  and  which  we 
have  thus  far  considered  only,  does  not  concern  the 
competency  of  the  testimony  by  which  the  secondary 
communication  was  proved,  but  it  concerns  the  ques- 
tion whether  the  communication  must  be  direct,  o] 
whether  it  may  be  secondary  or  otherwise  more  re- 
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mote.  Upon  that  queation  the  case  cited  is  an  au- 
thority. 

The  case  of  Schuttz  v.  Catling  supra,  intimates  that, 
in  order  to  the  reception  of  the  evidence  of  threats 
,  secondarily  communicated,  there  must  be  a  specific 
design  in  the  mind  of  the  threatener  that  the  com- 
munication should  be  made.  In  this  we  do  not  agree, 
but  believe  that  the  general  rule  which  holds  a  wrong- 
doer liable  for  the  consequences  which  naturally  and 
reasonably  follow  his  act  applies  in  such  case  as  it 
does  in  other  and  analogous  ones.  It  also  appears  in 
that  case,  and  likewise  in  Giddings  v.  Iowa  Savings 
Bank,  supra,  that  the  reception  of  the  evidence  of  the 
secondary  communication  was  rested  somewhat  upon 
the  theory  of  an  implied  agency  in  the  one  to  whom 
the  threats  were  made  to  act  as  a  medium  of  com- 
munication to  the  third  person.  Without  holding  to 
the  contrary  of  such  theory,  we  are  persuaded  that  the 
better  ground  upon  which  to  rest  the  rule  of  admissi- 
bility of  the  evidence  is  the  one  which  we  have  above 
stated. 

Counsel  for  plaintiff  in  error  strenuously  object  to 
a  portion  of  Mrs.  Hutchinson's  testimony,  because,  as 
they  say,  it  was  given  in  violation  of  the  statute 
which  prohibits  husband  or  wife  from  testifying 
to  communications  which  one  of  them 
■  nic^towffiJ*'  has  made  to  the  other.     The  testimony 

by  husband.  '' 

to  which  objection  was  made  was,  in 
substance,  that  the  witness  heard  that  her  husband 
was  threatened  with  a  criminal  prosecution  and  sen- 
tience to  the  penitentiary ;  that  in  consequence  she 
became  alarmed  and  disturbed  in  mind  and  over- 
powered in  will,  and  executed  the  mortgage  on  her 
homestead  to  avert  the  threatened  calamity.  During 
the  examination  in  chief  of  Mrs.  Hutchinson,  the  trial 
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court,  upon  objection,  carefully  excluded  from  the  jury 
all  of  her  testimony  tending  to  show  a  communica- 
tion to  her  by  her  husband.  Nothing  but  the  baro 
fact  that  she  heard  of  the  threats  and  the  effect  they 
produced  upon  her  mind  and  will  were  allowed  to  go 
to  the  jury  in  the  first  instance.  Counsel  for  plaintiff 
in  error,  upon  their  cross-examination,  developed  the 
fact  that  the  story  she  heard  of  the  threats  was  a 
communication  from  her  husband,  and  they  then 
moved  to  exclude  that  part  of  her  testimony  from  the 
jury.  This  motion  the  court  denied.  Did  the  testi- 
mony thus  elicited  upon  cross-examination  justify  the 
exclusion  from  the  jury  of  the  bare  statement,  made 
on  direct  examination,  that  she  had  heard  of  the  mak- 
ing of  threats  against  her  husband? 

We  have  given  much  thought  to  the  question,  and 
are  entirely  convinced  that  the  rulings  of  the  trial 
court  were  correct.  No  case  involving  the  precise 
point  has  been  called  to  our  attention  by  counsel  for 
either  side,  nor  have  we,  with  research,  been  able  to 
find  a  case  in  point.  The  question,  therefore,  ap- 
pears to  be  one  of  first  impression,  and,  in  the  lack  of 
precedent,  to  be  determined  upon  reason.  The  wit- 
ness did  not,  upon  her  direct  examination,  testify  to 
any  communication  from  her  husband.  She  testified 
only  to  a  fact — a  fact  which  might  have  been  learned 
(although  such  was  not  the  case)  from  others  than 
her  husband.  What  she  stated  was  not  as  a  commu- 
nication from  her  husband,  but  as  a  fact,  to  wit,  the 
story  of  the  threats.  The  testimony  thus  far  was  un- 
objectionable. Could  it  be  made  objectionable  by  a 
cross-examination  disclosing  the  sources  of  the  wife's 
information?  Clearly  not.  To  do  so  would  have 
withdrawn  from  the  consideration  of  the  jury  all  tes- 
timony as  to  the  cai.ie  of  the  making  of  the  home- 


Digitized  byLjOOQlC 


16  SUPREME  COURT  OF  KANSAS. 

Bank  v.  Hutchinson. 

stead  mortgage,  and  would  have  left  the  witness's 
testimony  as  to  a  motive  for  that  action  without  any 
rational  explanation.  All  that  would  have  been  left 
of  the  witness's  testimony  would  have  been  that  she 
made  the  mortgage  and  the  state  of  mind  in  which 
she  made  it.  A  single  word  beyond  that,  to  show 
that  her  state  of  mind  was  induced  by  a  story  of 
threats  against  her  husband,  would  be,  in  the  theory 
of  counsel  for  plaintiff  in  error,  incompetent  and  ob- 
jectionable, provided  the  story  was  heard  from  the 
husband.  That  theory  is  not  sound ;  it  is  not  sup- 
ported by  any  fair  interpretation  of  the  statute. 

The  statute  forbids  the  testimony  of  husband  or 
wife  as  to  conversations  between  each  other,  but  the 
bare  statement  of  a  wife  that  she  heard  that  her  hus- 
band was  to  be  arrested  is  not  the  statement  of  a  con- 
versation. She  is  entitled  to  go  that  far  in  explanation 
of  the  inducement  to  her  action.  The  substantive  liti- 
gated question  in  the  case  was  whether  the  wife  heard 
an  alarming  story  as  to  her  husband ;  not  the  words 
in  which  the  story  was  told,  nor  that  it  was  told  to 
her  by  her  husband.  A  litigating  party  cannot  de- 
prive his  antagonist  of  the  right  to  prove  that  sub- 
stantive fact  by  showing  that  the  information  as  to  it 
came  from  the  husband.  A  statement  of  the  mat- 
ters testified  to  by  the  witness  in  question,  and  neces- 
sary to  be  proved,  put  in  the  logical  order  of  their 
development  at  the  trial,  shows  this : 

*'Ques.  Did  you  make  the  mortgage  in  suit?  Ans. 
I  did. 

*'Q.  Why  did  you  make  it?  A.  I  was  overcome 
by  the  fear  that  unless  I  did  my  husband  would  be 
arrested  and  imprisoned. 

**Q.  Why  did  you  have  ^such  fear?  A.  I  heard 
that  he  was  accused  of  a  crime  and  threatened  with  a 
prosecution." 
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This  was  as  far  as  the  witness  went  upon  her  direct 
examination.  According  to  counsel  for  plaintiff  in 
error,  a  single  question  and  answer  upon  cross-ex- 
amination, although  nowise  going  to  the  making  of 
the  mortgage  or  the  reasons  for  the  making  of  it,  de- 
stroys the  pertinency  of  the  witness's  testimony  as  to 
those  matters : 

'  *  Ques .  From  whom  did  you  hear  that  your  husband 
was  threatened? 

*'Ans.   I  heard  it  from  him.'* 

If  thereupon  the  testimony  of  the  witness  as  to  the 
fact  that  she  had  heard  of  the  threats  were  to  be  with- 
drawn from  the  jury,  the  benefit  of  the  whole  pro- 
bative connection  between  cause  and  effect  would  be 
lost,  and  a  necessary  link  in  the  chain  of  proof  be 
destroyed.  The  statute  is  not  to  be  so  strictly  con- 
strued and  enforced  as  to  produce  such  a  result. 

A  daughter  of  the  Hutchinsons  testified  that  she 
overheard  the  conversation  between  her  father  and 
mother,  in  which  the  former  disclosed  to  the  latter  the 
threats  which  Morris  had  made.  Counsel  for  plain- 
tiff in  error  also  contend  against  the  ad- 
^  SJ^eCJT*"       missibility  of  this  testimony,  upon  the 

eommunicatlons  i     i  .  t  .1 

jjj'^tiMbwid  ground  that  it  was  hearsay  m  character, 
and  also  that  its  reception  was  an  evasion 
of  the  above-mentioned  statute  declaring  the  inad- 
missibility of  evidence  of  communications  between 
husband  and  wife*  Neither  of  these  contentions  is 
sound. 

There  were  three  substantive  litigated  questions  in 
the  case:  (1)  Were  threats  made?  (2)  If  so,  were 
they  communicated  to  Mrs.  Hutchinson?  (3)  If  so, 
did  they  produce  the  claimed  effect?  As  to  the  second 
of  these,  as  well  as  the  first,  the  meritorious  question 
was:  Had  a  verbal  act  been  done — that  is,  had  a 
2— 62KAif. 
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communication  been  made?  That  act,  if  done,  was 
not  incidental  or  collateral  in  nature.  It  was  one  of 
the  three  principal  litigated  matters  in  the  case,  and, 
being  such,  the  performance  of  the  act  was  provable 
by  the  testimony  of  any  one,  who,  if  competent,  was  a 
witness  to  it.  The  question  was  not  whether  Hutch- 
inson's communication  to  his  wife  was  truthful,  but 
it  was  whether  the  communication  had  been  in  fact 
made.  The  rule  is  general  that  where  a  substantive 
litigated  fact  is  the  speech  of  a  person,  one  who  heard 
the  utterance  is  admitted  to  testify  to  it,  and  the  tes- 
timony so  received  is  not  hearsay.  Mr.  Wharton,  in 
his  work  on  Evidence,  volume  1,  section  254,  quite 
epigrammatically  summarizes  the  rule  by  saying: 
"Hearsay  is  admissible  when  the  issue  is  hearsay." 
He  then  further  says :  "It  may  happen  that  a  ques- 
tion at  issue  is  whether  certain  things  were  said  at  a 
particular  time,  independently  of  the  truth  of  what 
is  thus  said.  If  so,  proof  that  such  things  were  said 
is  admissible,  though  hearsay."  The  same  rule  is 
declared  in  quite  similar  language  in  Taylor  on  Evi- 
dence, volume  2,  section  576.  It  is  a  general  rule  in 
the  law  of  evidence  that  when  the  inducing  cause  of 
the  action  of  a  person  is  the  subject  of  inquiry,  the 
information  upon  which  he  acted  may  be  stated, 
although  it  consists  of  the  speech  of  third  persons. 
A  familiar  illustration  of  this  rule  is  afforded  in  cases 
of  defense  against  assaults.  It  is  always  admissible 
in  such  cases  to  show  the  making  of  threats  by  those 
who  overheard  them,  and  their  communication  to  the 
defendant,  upon  the  strength  of  which  he  armed  him- 
self and  resisted  the  assault  of  his  antagonist. 

As  to  the  second  objection  to  the  reception  of  the 
young  woman's  testimony,  that  its  admission  violated 
the  statutory  rule  of  incompetency,  but  little  need  be 
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said.  The  statute  is  confined  to  the  class  of  testi- 
mony which  it  in  terms  forbids,  and  it  extends  to 
nothing  beyond.  It  forbids  husband  and  wife  from 
testifying  to  communications  made  by  one  to  the 
other,  but  it  does  not  forbid  a  third  person  who  over- 
heard the  conversation  from  stating  it  to  the  court. 
In  State  v.  Center  et  aL,  35  Vt.  379,  and  Robert  Allison 
V.  Peter  Barrow,  3  Cold.  (Tenn.)  414,  and  Gannon  v. 
The  People,  127  111.  507,  21  N.  E.  525,  11  Am.  St.  Rep. 
147,  third  persons  were  permitted  to  testify  to  com- 
munications overheard  by  them  between  husband  and 
wife.  In  these  cases  the  communications  were  in  the 
nature  of  confessions  or  admissions  against  interest, 
but  that  did  not  constitute  the  ground  upon  which 
the  testimony  was  received.  If  the  statute  prohibits 
such  kind  of  testimony,  it  prohibits  it  upon  the  ground 
of  the  confidential  conjugal  character  of  the  commu- 
nication, irrespective  of  whether  the  disclosure  of  the 
communication  by  the  one  who  overheard  it  would 
make  for  or  against  the  party. 

The  young  woman.  Miss  Hutchinson,  was  permit- 
ted to  detail  a  conversation  between  herself  and  her 
mother  concerning  the  communication  of  the  threats 
which  the  husband  and  father  had  just  made.  This 
was  not  proper,  but,  on  the  other  hand,  it  was  not 
harmful  and  does  not  constitute  reversible  error. 

The  Valley  State  Bank  and  the  Bank  of  Hutchin- 
son joined  in  a  cross-petition  in  error  against  the 
plaintiff  in  error,  Bank  of  Chatham.  The  error  com- 
plained of  is  the  refusal  of  the  court  below  to  adjudge 
a  title  in  them  to  the  section  of  land  that 
^  "H'tSr^^  ^*®  conveyed  by  Welch ,  the  cashier  of  the 
Valley  State  Bank,  to  Mrs.  Hutchinson, 
and  by  her  and  Hutchinson  mortgaged  to  the  plaintiff 
in  error  to  secure  |6000  of  Hutchinson's  indebtedness 
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to  the  plaintiff  in  error.  It  is  claimed  that  this  judg- 
ment should  have  been  rendered,  and  that,  as  to  the 
Valley  State  Bank  and  the  Bank  of  Hutchinson,  the 
mortgage  to  the  plaintiff  in  error  should  have  been 
held  void.  This  claim  is  based  upon  the  fact  that 
George  L.  Morris,  the  president  of  the  plaintiff  in 
error,  knew  at  the  time  of  the  conveyance  by  Welch  to 
Mrs.  Hutchinson  that  the  land  belonged  to  the  bank, 
and  knew  that  Welch  held  the  title  to  it  as  a  trustee 
only,  and  also  the  further  fact,  as  claimed,  that  the 
Valley  State  Bank  received  no  consideration  for  the 
conveyance  which  Welch  made.  The  findings  of  the 
jury  in  relation  to  these  matters  are  material  to  be 
stated.     They  are  as  follows : 

**  15.  Was  the  only  consideration  for  'the  deed  from 
John  J.  Welch  to  Anna  P.  Hutchinson  the  transfer  to 
the  Valley  State  Bank  of  the  $10,000  Valley  State 
Bank  stock  owned  by  W.  E.  Hutchinson  and  held  by 
Morris  as  collateral  and  the  second  mortgage  on  sec- 
tion 3  and  notes  herewith?    Ans.   Yes. 

"16.  What  was  the  fair  market  value  of  section  3, 
township  26,  range  7,  on  or  about  the  6th  day  Jan- 
uary, 1896?    A.   $6544." 

''26.  Did  not  Hutchinson  give  the  Valley  State 
Bank  for  said  section  3,  in  controversy,  a  hundred 
shares  of  the  stock  of  said  bank  and  notes  executed  by 
himself  and  wife  to  the  amount  of  ten  thousand  three 
hundred  and  sixty  dollars  ($10,360) ,  securing  same 
by  a  second  mortgage  upon  the  section  3  in  contro- 
versy?   A.   Yes. 

'*27.  Was  not  the  securing  by  Hutchinson  of  his 
other  indebtedness  to  the  bank  a  part  of  the  considera- 
tion that  caused  the  transfer  of  said  section  3  to  Mrs. 
Hutchinson  by  Welch?    A.   Yes." 

**  29.  Did  George  L.  Morris  have  any  knowledge  or 
notice  what  the  consideration  was  that  Mrs.  Hutchin- 
son gave  the  Valley  State  Bank  for  this  section  3  in 
controversy?    A.  No." 
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"31.  Did  George  L.  Morris  have  any  knowledge  or 
notice  of  the  consideration,  if  any,  that  Mr.  Hutchin- 
son was  to  give  or  did  give  for  the  conveyance  of  this 
section  3  in  controversy?     A.  No." 

*'33.  Did  the  Valley  State  Bank,  in  its  settlement 
with  Hutchinson,  obtain  from  him  security  for  his  in- 
debtedness to  the  bank?     A.  Yes. 

'*  34.  Did  Ralph  Thompson,  as  president  of  the  bank, 
record  the  mortgage  securing  the  ten  thousand  three 
hundred  and  sixty  dollars  of  notes  given  by  Mr.  and 
Mrs.  Hutchinson  to  the  bank  as  part  of  the  purchase- 
price  of  the  section  3  in  controversy?     A.  Yes." 

**37.  Did  not  the  Valley  State  Bank  subsequently 
sell  and  assign  for  a  valuable  consideration  to  the 
Bank  of  Hutchinson  the  notes  they  had  received  from 
Hutchinson  and  wife  as  part  of  the  consideration  for 
the  conveyance  of  this  section  3  to  Mrs.  Hutchinson? 
A.  Yes. 

"38.  Did  not  the  oflScers  and  directors  of  the  Val- 
ley State  Bank,  at  the  time  it  made  this  sale  and 
assignment  to  the  Bank  of  Hutchinson,  have  full  knowl- 
edge of  the  facts  and  circumstances  under  which  the 
bank  obtained  the  notes  and  mortgages  thus  trans- 
ferred and  sold?    A.  Yes. 

**39.  Did  not  the  Bank  of  Hutchinson  or  its  oflBcers 
have  full  knowledge  of  the  facts  and  circumstances 
under  which  the  Valley  State  Bank  had  obtained  the 
notes  and  mortgages  from  Hutchinson,  as  set  out  in 
their  answer  and  cross-petition,  at  the  time  and  before 
they  purchased  them  from  the  Valley  State  Bank? 
A.   No." 

"42.  Did  the  Valley  State  Bank  or  the  Bank  of 
Hutchinson  or  any  one  else  ever  return  or  offer  to  re- 
turn to  W.  E.  Hutchinson  or  wife  all  the  considera- 
tion given  by  them  for  the  purchase  of  section  3  in 
controversy?    A.    No. 

"43.  Was  it  not  part  of  the  consideration  that 
Hutchinson  gave  for  this  conveyance  of  section  3  to 
his  wife  that  he  would  resign  as  president  and  secure 
his  other  indebtedness  to  the  bank?     A.  Yes. 

^44.    Did  not  Hutchinson  resign  from  the  bank  as 
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its  president  and  give  the  bank  security  for  his  other 
indebtedness  to  it?    A.  Yes. 

'*45.  Was  not  the  conveyance  of  this  section  3  to 
Mrs.  Hutchinson,  and  he  and  his  wife  giving  notes, 
aggregating  ten  thousand  three  hundred  and  sixty 
dollars  ($10,360),  and  Hutchinson  transferring  his 
hundred  shares  of  stock  and  his  resignation  as  presi- 
dent of  the  bank,  and  his  giving  security  for  his  other 
indebtedness  to  the  bank  all  one  and  the  same  trans- 
action, considered  and  completed  at  one  and  the  same 
time?     A.  Yes/' 

''51.  Did  not  the  Bank  of  Hutchinson  file  answer 
and  cross-petition  in  this  suit  on  the  notes  given  in 
the  Valley  State  Bank  as  part  of  the  purchase  price 
of  this  section  3  in  controversy?    A.   No." 

In  addition  to  the  above  findings,  there  are  some 
which  establish  the  correctness  of  the  contention  of 
the  cross-petitioners  that  Morris  knew  that  the  land 
belonged  to  the  bank  and  not  to  Welch.  It  is  not 
necessary  to  quote  them.  The  last-mentioned  find- 
ings, however,  did  not  establish  the  whole  of  the 
cross-petitioners'  case.  The  claimed  fact  that  the 
Hutchinsons  paid  no  consideration  to  the  Valley 
State  Bank  for  the  conveyance  of  the  land  must  like- 
wise be  established ;  but  as  to  that  the  cross-petition- 
ers have  failed.  The  above-quoted  findings  show, 
contrary  to  the  contention  made,  that  the  Hutchin- 
sons did  pay  a  consideration  for  the  land ;  and  they 
furthermore  show,  what  is  perhaps  of  equal  impor- 
tance, that,  irrespective  of  the  ignorance  of  the  di- 
rectors of  the  Valley  State  Bank  concerning  the 
conveyance  at  the  time  it  was  made,  and  their  con- 
sequent ignorance  of  the  claimed  ultra  vires  act  of 
Welch  in  making  it,  or  his  fraud  in  making  it,  they 
ratified  the  act  of  making  it.  Findings  Nos.  26  and 
27,  above  quoted,  show  that  the  Hutchinsons  paid  a 
consideration  for  the  conveyance  of   the  land,  and 
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findings  Nos.  37  and  38  show  that  the  directors  of  the 
Valley  State  Bank,  with  full  knowledge  of  all  the 
facts  and  circumstances  under  which  it  obtained  the 
consideration  paid  by  Hutchinson,  sold  and  trans- 
ferred such  consideration  to  the  Bank  of  Hutchinson. 
In  the  face  of  all  this,  it  is  not  possible  to  uphold  the 
contention  of  the  cross-petitioners. 

It  is  claimed  that,  so  far  as  the  transfer  by  Hutch- 
inson to  the  Valley  State  Bank  of  the  stock  held  by 
him  in  that  institution  was  concerned,  it  was  void  be- 
cause of  the  lack  of  power  in  a  bank  to  purchase  its 
own  stock,  and  the  case  of  German  Savings  Bank  v. 
WulfehuhleTy  19  Kan.  60,  is  cited  as  decisive  of  the 
proposition.  Without  undertaking  to  determine  the 
applicability  of  the  law  announced  in  that  case  to  the 
facts  of  this  one,  but  conceding  its  applicability,  the 
transfer  of  the  stock  was  not  the  only  consideration 
paid.  It  might  also  be  admitted  that  the  resignation 
of  Hutchinson  as  president  of  the  bank  was  not  a 
valid  consideration  for  the  transfer  of  the  land  to  him, 
and  it  might  also  be  conceded,  for  argument's  sake, 
that  the  giving  by  him  of  security  for  his  preexisting 
indebtedness  to  the  bank  was  not  a  sufficient  consid- 
eration. Conceding  all  that,  there  still  remains  the 
fact,  as  found  by  the  jury,  that  Hutchinson  and  his 
wife  executed  to  the  bank,  as  a  consideration  for  the 
transfer  of  the  land,  their  notes  amounting  to  $10,360, 
and  secured  such  notes  by  a  second  mortgage  on  the 
land.  These  were  the  notes  and  this  was  the  mort- 
gage which  the  Valley  State  Bank,  instead  of  return- 
ing, as  it  should  have  done  if  it  desired  to  repudiate 
the  transaction,  kept,  after  its  directors,  its  board  of 
governing  authorities,  became  possessed  of  full  knowl- 
edge of  the  transaction,  and  which,  after  acquiring 
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such  knowledge,  it  sold  and  transferred  to  the  Bank 
of  Hutchinson. 

It  is  no  sufficient  answer  to  say  that  the  Hutchin- 
sons  were  insolvent  and  unable  to  pay  the  purchase- 
price  of  the  land  as  represented  by  their  notes  and 
mortgage  of  $10,360.  They  were  not  known  to  be  in- 
solvent so  as  to  justify  the  charge  that  the  bank  offi- 
cials knew  that  they  were  getting  nothing  for  their 
land.  The  fact  by  no  means  appears  that  they  were 
insolvent,  but  on  the  contrary  it  appears,  by  trans- 
actions had  a  short  time  thereafter  between  Hutchin- 
son and  his  wife,  that  the  former  was  possessed  of  a 
considerable  amount  of  personal  property,  estimated 
at  about  $9000  in  value,  which  he  transferred  to  his 
wife,  but  which  in  her  hands  was  liable  to  the  pay- 
ment of  the  notes  as  well  as  in  his,  because  the  notes 
were  signed  by  both  of  them.  It  appears,  too,  by  the 
finding  of  the  jury,  that  at  the  time  the  second  mort- 
gage on  the  land  was  given  it  was  worth  several 
hundred  dollars  more  than  the  first  mortgage,  not- 
withstanding the  remarkably  low  estimate  of  value 
placed  upon  it  by  the  jury. 

Subsidiary  and  minor  claims  of  error  are  made  by 
both  the  plaintiff  in  error  and  the  cross-petitioners  in 
error.  We  have  given  careful  consideration  to  all  of 
them.  None  of  them  is  availing.  The  judgment  of 
the  court  below  will  therefore  be  affirmed  as  against 
both  the  complainants  in  error. 
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The  Boabd  op  County  Commissioners  op  the  County 
OP  Cloud  v.  E.  J.  Vickers. 

No.  11,090.    (61  Pae.  891.) 

1.  Action  for  Death — Pleading — Verdict  of  Coroner* 8  Jury. 
A  petition  alleged  that  plaintiff  was  damaged  by  the  negligent 
adoption,  by  the  board  of  county  commisfiioners,  of  defective 
plans  for  the  construction  of  a  bridge,  in  consequence  of  which 
the  plaintiflTs  husband,  while  working  under  the  same  while  it 
was  building,  was  killed  by  the  fall  of  the  structure.  The  verdict 
of  the  coroner's  jury,  returned  after  an  inquest  over  the  body  of 
the  deceased,  was  attached  to  the  petition,  in  which  the  cause  of 
the  death  was  found  to  be  an  **  accidental  falling  of  a  stone-arch 
bridge."  JETeld,  that  the  finding  of  the  coroner's  jury,  made  a 
part  of  the  petition,  did  not  narrow  the  alleged  cause  of  the  death 
90  as  to  confine  it  to  an  unforeseen  and  fortuitous  circumstance. 

2.  Defective  Bridge — Notice  to  County,    The  board  of 

county  commissioners  was  notified,  before  the  plans  and  specifi- 
cations for  the  bridge  were  adopted  by  it,  that  a  bridge  built  in 
accordance  therewith  would  not  stand,  and  there  was  testimony 
of  competent  engineers  that  the  plans  were  inadequate.  Seld, 
that  such  information  was  sufiQcient  notice  to  the  chairman  of  the 
board  within  the  requirements  of  the  statute. 

3.  Relation  of  Contractor.    The  contractor  being  required 

to  build  a  bridge  upon  a  defective  plan  adopted  by  the  county, 
for  which  reason  it  fell,  the  latter  cannot  avail  itself  of  the  defense 
that  the  negligent  acts  of  an  independent  contractor  caused  the 
damages  complained  of. 

4.  Impeaching  Testimony,    It  was  sought  to  impeach  a 

witness  for  plaintiff  by  showing  that  he  made  statements  before 
the  coroner's  jury  contradicting  his  testimony  given  in  this  case. 
Held,  that  it  was  competent  for  plaintiff  to  prove  that  before  the 
accident  the  witness  made  statements  in  harmony  with  his  testi- 
mony at  the  trial.     The  State  v.  Petty,  21  Kan.  54,  followed. 

5.  Instructions — Practice  Disapproved.    The  practice  of 

incorporating  the  entire  opinion  of  this  court  into  an  instruction 
is  disapproved ;  the  trial  court  ought  not  to  embody  the  language 
used  by  this  court  in  an  instruction,  prefaced  with  a  statement 
that  this  court  is  the  authority  from  which  it  is  derived. 

Error  from  Cloud  district  court;  F.  W.  Sturges, 
judge.     Opinion  filed  June  9,  1900.     Affirmed. 
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L.  J.  Crans,  for  plaintiff  in  error. 
R.  W.  Turner,  and  PuUifer  &  AUxa/nder^  for  defend- 
ant in  error. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  A.  L.  Vickers  was  killed  by  the  falling 
of  a  stone-arch  bridge  which,  at  the  time,  was  being 
erected  by  J.  M.  Hass,  under  a  contract  with  Cloud 
county.  The  deceased  was  a  common  laborer.  He  as- 
sisted in  the  removal  of  certain  wooden  half-circles, 
over  which  an  arch  of  the  bridge  had  been  built,  when 
the  latter  collapsed,  causing  stone  and  earth  to  fall 
upon  him.  This  action  was  prosecuted  by  E.  J.  Vick- 
ers, his  widow,  to  recover  from  the  county  her  pe- 
cuniary loss  by  reason  of  his  death.  She  alleged  that 
the  members  of  the  board  of  county  commissioners 
entered  into  a  contract  with  Hass,  and  adopted  plans 
and  specifications  for  a  bridge  which  were  defective 
and  dangerous ;  that  they  were  informed  that  a  bridge 
built  in  accordance  with  such  plan  would  not  stand ; 
and  further,  that  the  board  of  county  commissioners 
retained  to  itself  supervision  of  the  work,  and  ap- 
pointed one  William  McCall  to  superintend  the  same, 
and  that  the  latter  negligently  omitted  to  notify  Vick- 
ers of  the  dangers  surrounding  him.  The  contract 
between  the  county  and  J.  M.  Hass  was  attached  as 
an  exhibit  to  the  petition ;  also  the  verdict  of  a  coro- 
ner's jury,  returned  after  an  inquest  over  the  body  of 
the  deceased,  in  which  it  was  found  that  his  death 
was  caused  by  an  accidental  falling  of  the  bridge  un- 
der which  he  was  working  at  the  time. 

The  answer  of  defendant  below  alleged  contributory 
negligence  on  the  part  of  Vickers,  in  that  he  carelessly 
and  recklessly  dislodged  and  removed  stones  compos- 
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ing  a  part  of  the  bridge  upon  which  he  was  then  work  - 
ing  under  the  direction  of  said  Hass.  Verdict  and 
judgment  were  rendered  for  the  plaintiff. 

The  case  has  been  in  this  court  before.  (Vickers  v. 
Cloud  County,  59  Kan.  86,  52  Pac.  73.)  In  the  former 
decision  it  was  held  that  the  statute  giving  a  right  of 
action  applies  as  well  to  those  who  are  rightly  under 
the  bridge  as  to  those  who  are  traveling  over  it ;  and 
further,  that  the  statute,  being  remedial  in  its  nature, 
should  be  liberally  construed. 

Counsel  for  plaintiff  in  error  contends  that  the  court 
below,  in  passing  on  a  demurrer  filed  by  the  county, 
considered  as  a  part  of  the  petition  certain  offers  of 
proof  made  by  the  plaintiff  when  the  case  was  first 
tried,  in  1895,  as  appears  from  the  case-made  of  that 
trial  incorporated  in  the  record  before  us.  We  do  not 
understand,  however,  that  this  offer  of  proof  was  re- 
garded as  a  part  of  the  petition  at  the  last  trial.  In 
the  original  suit  the  members  of  the  board  of  county 
commissioners  were  joined  as  defendants  with  the 
county.  The  court  sustained  a  demurrer  interposed 
by  defendants  on  the  ground  that  the  causes  of  action 
were  improperly  joined,  but  permitted  the  plaintiff  to 
allow  her  original  petition  in  the  case  to  stand  against 
the  board  of  county  commissioners.  There  is  nothing 
in  this  record  which  definitely  points  out  that  the 
court,  on  the  hearing  of  the  demurrer,  considered  any- 
thing but  the  allegations  of  the  petition  on  which  the 
last  action  was  tried. 

It  is  contended  that  the  demurrer  should  have  been 
sustained,  for  the  reason  that,  notwithstanding  the 
specific  allegations  of  negligence  on  the  part  of  defend- 
ant below,  the  verdict  of  tl\e  coroner's  jury  attached 
to  the  petition  as  an  exhibit  showed,  as  a  result  of  the 
inquest,  that  the  jury  found  that  the  cause  of  the  death 
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wa8  an  "accidental  falling  of  a  stone-arch  bridge." 
It  would  be  a  strained  meaning  to  give  the  word  '^  ac- 
cidental" to  say  that  its  use  in  such  a  petition,  coup- 
led with  the  various  averments  of  negligence  charged 
against  the  county,  narrowed  down  the  alleged  cause 
of  the  death  by  making  it  due  to  something  unfore- 
seen and  fortuitous.  The  setting  out  of  this  coroner's 
verdict  was  wholly  unnecessary  and  surplusage ;  yet, 
considering  it  as  properly  a  part  of  the  petition,  we 
do  not  think  the  cause  of  the  death  stated  therein  con- 
trols the  other  allegations  of  the  petition  ;  nor  can  we 
say  that  the  use  of  the  word  ''accidental/'  so  em- 
ployed, is  inconsistent  with  the  accompanying  aver- 
ments that  the  deceased  was  killed  through  the 
negligent  acts  of  the  defendant  below. 

There  was  abundant  proof  that  both  the  chairman 
and  members  of  the  board  of  county  commissioners 
had  express  notice  at  the  time  the  plans  and  specifi- 
cations for  the  bridge  were  adopted  that  the  same  were 
defective  and  dangerous.  This  information  was  given 
them  by  Mr.  Hass,  who  built  the  bridge.  He  told 
them,  if  constructed  on  the  plan  adopted,  it  would  not 
stand ;  and  several  competent  civil  engineers,  in  con- 
firmation of  Mr.  Hass's  prediction,  testified,  after  ex- 
amining such  plan  and  specifications,  that  the  same 
were  wholly  inadequate,  and  gave  as  their  opinions 
that  a  bridge  built  in  accordance  therewith  would  fall. 

This  knowledge,  brought  home  to  the  members  of 
the  board  before  the  defective  plans  were  adopted, 
was  sufficient  notice  to  the  chairman,  within  the  re- 
quirements of  the  statute.  The  bridge  was  contracted 
to  be  built  according  to  plans  and  specifications  at 
variance  with  the  principles  of  applied  mechanics. 
Requiring  it  to  be  so  built  was  notice  in  advance  that 
the  contractor  must  necessarily  erect  an  unsafe  bridge. 
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Nor  can  the  defense  avail  that  the  work  was  com- 
mitted to  the  charge  of  an  independent  contractor, 
over  whom  the  county  had  no  control.  Inasmuch  as 
the  contractor  in  this  case  performed  the  work  in  con- 
formity to  defective  plans,  and  had  no  option  to  devi- 
ate therefrom,  his  course  was  marked  out  for  him  by 
the  county  board.  He  did  what  he  was  employed  to 
do.  The  adoption  by  the  board  of  such  defective  plans 
brings  the  case  within  the  exception  to  the  general 
doctrine  that  the  negligent  acts  of  an  independent 
contractor,  by  which  a  servant  of  the  latter  is  injured, 
exonerates  the  person  who  has  let  the  contract. 
(Water  Company  v.  Ware,  16  Wall.  576,  21  L.  Ed.  485  ; 
City  of  Chicago  v.Langlass  et  ux.,  66  111.  361 ;  Jordan 
V.  The  City  of  Hannibal,  87  Mo.  673 ;  Pridearix  and 
wife  V.  The  City  of  Mineral  Point,  43  Wis.  513 ;  Oould 
V.  City  of  Topeka,  32  Kan.  485,  4  Pac.  822.) 

Haas,  the  contractor,  testified  on  behalf  of  plaintiff 
below.  By  way  of  impeachment,  testimony  given  by 
him  before  the  coroner's  jury  was  read,  tending  to 
contradict  his  statements  made  upon  the  witness- 
stand.  To  corroborate  him  plaintiff  introduced  testi- 
mony tending  to  show  that  before  the  accident  Haas 
had  made  statements  concerning  the  defective  con- 
dition of  the  bridge  in  harmony  with  the  testimony 
last  given  by  him  in  this  cause.  This  testimony  was 
properly  admitted.  In  The  State  v.  Petty,  21  Kan.  54, 
59,  60,  this  court  said : 

^^It  is  the  general  and  almost  universal  rule,  that 
evidence  of  what  the  witness  has  said  out  of  court 
cannot  be  received  to  fortify  his  testimony.  Corrobo- 
rative statements  of  this  character  are  very  easy  of 
manufacture,  and,  if  admitted,  might  oftentimes  be 
made  the  means  of  great  imposition.  To  this  general 
rule,  however,  there  are  exceptions.  Thus,  when  a 
witness  is  charged  with  giving  his  testimony  under 


Digitized  byLjOOQlC 


30  SUPREME  COURT  OF  KANSAS. 

Cloud  County  v.  Vickere. 

the  influence  of  some  motive  prompting  him  to  make 
a  false  or  colored  statement,  then  it  may  be  shown 
that  he  made  similar  declarations  at  a  time  when  the 
imputed  motive  did  not  exist;  and  where  there  is 
evidence  in  contradiction,  tending  to  show  that  the 
-  account  of  the  transactions  given  by  the  witness  is  a 
fabrication  of  a  late  date,  it  may  be  shown  that  the 
same  account  was  given  by  him  before  its  ultimate 
effect  and  operation,  arising  from  a  change  of  circum- 
stances, could  have  been  foreseen.  (1  Whart.  Ev. 
§  570 ;  Robb  v.  Hockley ,  23  Wend.  49  ;  The  People  v.  Fin- 
negan,  1  Park.  Cr.  Rep.  147  ;  Dailey  v.  The  State,  28  Ind. 
285  ;  Conrad  v.  Griffey,  11  How.  480,  2  Phill.  Ev.  H.  & 
E.'s  Notes,  979.)''  See,  also,  StaU  v,  Dennin,  32  Vt. 
158  ;  Coffin  v.  Anderson,  4  Blackf.  (Ind.)  395 ;  Hender- 
son V.  Jones,  10  Serg.  &  R.  322. 

We  have  read  the  instructions  given,  and  think  the 
law  of  the  case  was  fully  presented  to  the  jury.  The 
first  instruction  incorporated  in  full  the  opinion  of 
this  court.  We  do  not  commend  this  practice,  and  it 
ought  to  be  discouraged.  The  jury  are  apt  to  be  mis- 
led by  it,  especially  when  facts  are  stated  or  com- 
mented upon  in  the  opinion.  The  jury  should  receive 
the  law  from  the  trial  court.  The  expressions  of  this 
court  are  for  the  guidance  of  the  trial  court,  and  we 
consider  it  bad  practice  to  embody  our  language  in  an 
instruction  when  it  is  prefaced  with  a  statement  that 
this  court  is  the  authority  from  which  it  is  derived. 
Here,  however,  no  prejudice  has  resulted  to  plaintiff 
in  error  which  counsel  has  pointed  out. 

The  findings  of  the  jury,  taken  together,  are 
strongly  against  the  defendant  below,  and  they  seem 
to  be  well  supported  by  the  evidence.  The  verdict 
was  moderate  in  amount.  Several  of  the  assignments 
of  error  set  out  in  the  brief  of  plaintiff  in  error  do 
not  refer  to  the  pages  of  the  record.  These  we  cannot 
consider. 

The  judgment  of  the  court  below  will  be  aflSrmed. 
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MuTTJAi.  Rbsbbvib  Fund  Life  Association  v.  Habby       „.,   .,, 

E.  BOYBB.  ft5    ISl 

No.  11,098.    (ei  Pao.  887.) 

IiisuBAifOB  CoitTAirt— Jurisdiction—Service  on  Foreign  Com- 
pany— Statute  Construed,  The  fact  that  a  foreign  life  insur- 
ance company  had  at  one  time  transacted  business  in  this  state 
under  a  license  issued  by  the  superintendent  of  insurance,  and 
that  it  had  filed  in  his  office  as  required  by  statute  its  **  written 
consent,  irrevocable,"  to  the  institution  of  suits  against  it  in  the 
courts  of  this  state  and  the  issuance  of  summons  against  it  directed 
to  the  superintendent  of  insurance,  does  not  subject  it  to  suit  in 
this  state  on  a  policy  of  insurance  wholly  executed  in  another 
state,  if,  prior  to  the  issuance  of  such  policyi  it  had  withdrawn 
or  been  expelled  from  this  state  and  had  entirely  ceased  to  do 
business  here. 

Error  from  Wyandotte  court  of  common  pleas ;  W. 
6.  Holt,  judge.  Opinion  filed  June  9,  1900.  Re- 
versed. 

Miller,  BticJum  &  Morris,  Warner,  Deem,  McLeod  & 
Holden,  and  6eo.  Bv/mham,  jr.,  for  plaintiff  in  error. 

MeGrew,  Watson  &  Watson,  W.  H.  McCamish,  and 
J.  0.  Fife 9  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

DosTSB,  C.  J. :  This  was  an  action  on  a  policy  of 
life  insurance.  The  insurance  was  taken  on  the  life 
of  Mrs.  Clara  A.  Boyer  in  favor  of  her  husband  Harry 
E.  Boyer.  Judgment  was  rendered  in  favor  of  the 
plaintiff,  from  which  the  defendant  company  has  prose- 
cuted error  to  this  court.  Before  pleading  to  the 
merits  the  insurance  company  made  a  motion  to  set 
aside  the  service  on  it  because  of  lack  of  jurisdiction 
in  the  court  to  compel  it  to  respond  to  the  summons 
issued  against  it.     This  motion  was  overruled.     l!; 
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then  filed  a  plea  in  abatement  to  the  jurisdiction  of 
the  court,  based  on  the  same  reasons  as  those  set  out 
in  the  motion.  A  demurrer  to  this  plea  was  inter- 
posed by  the  plaintiff  and  sustained.  The  matters 
averred  in  the  plea  and  the  evidence  adduced  in  sup- 
port of  the  motion  were  the  same  and  the  two  will  be 
considered  together. 

The  allegations  of  fact  contained  in  the  plea  were 
of  course  admitted  by  the  demurrer.  These  allega- 
tions and  the  evidence  submitted  under  the  motion 
were  that  the  defendant  was  a  foreign  life  insurance 
company,  and  had  been  at  one  time  authorized  to  do 
business  in  this  state,  but  about  two  years  prior  to 
the  taking  out  of  the  policy  in  suit  its  license  had 
been  revoked  by  the  superintendent  of  insurance, 
since  which  time  it  had  not  maintained  any  agency 
or  transacted  any  business  of  any  character  whatever 
in  the  state  ;  that  application  was  made  for  the  policy 
in  Kansas  City,  Mo.,  through  an  agent  whose  office 
was  in  that  city  ;  that  the  medical  examination  of  the 
applicant  was  made  in  Kansas  City,  Mo.,  by  a  resi- 
dent physician  there  ;  that  the  policy  was  executed  at 
the  home  office  of  the  company  in  New  York  and  de- 
livered to  the  insured  in  Kansas  City,  Mo. ;  that  the 
first  premium  was  paid  in  that  city;  that  the  resi- 
dence of  the  insured  as  stated  by  her  in  her  applica- 
tion was  in  Kansas  City,  Kan.  This  last-mentioned 
fact,  although  proved  under  the  motion,  was  not  set 
out  in  the  plea  in  abatement.  All  the  others  were. 
However,  for  the  purpose  of  a  consideration  of  the 
question  of  law  involved,  it  will  be  treated  as  though 
set  out  in  the  plea.  The  summons  to  the  defendant 
was  served  on  the  state  superintendent  of  insurance, 
in  accordance  with  section  104,  chapter  74,  General 
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Statutes    of    1897.    (Gen.    Stat.   1899,  §3283.)     The 
material  portion  of  this  section  reads  as  follows : 

'*  Every  such  company,  on  applying  for  admission 
and  authority  to  transact  business  in  this  state,  and 
as  a  condition  precedent  to  obtaining  any  such  au- 
thority, shall  file  in  the  insurance  department  its 
written  consent,  irrevocable,  that  actions  may  be  com- 
menced against  such  company  in  the  proper  court  of 
any  county  in  this  state  in  which  the  cause  of  action 
shall  arise,  or  in  which  the  plaintiff  may  reside,  by 
the  service  of  process  on  the  superintendent  of  insur- 
ance of  this  state,  and  stipulating  and  agreeing  that 
such  service  shall  be  taken  and  held  in  all  courts  to  be 
as  valid  and  binding  as  if  due  service  had  been  made 
upon  the  president  or  chief  oflScer  of  such  corporation. 
Such  consent  shall  be  executed  by  the  president  and 
secretary  of  the  company,  authenticated  by  the  seal  of 
the  corporation,  and  shall  be  accompanied  by  a  duly 
certified  copy  of  the  order  or  resolution  of  the  board  of 
directors,  trustees,  or  managers,  authorizing  the  said 
president  and  secretary  to  execute  the  same.  Actions 
against  any  such  insurance  company  may  be  brought 
in  any  county  where  the  cause  of  action  arose,  or  in 
which  the  plaintiff  may  reside.  The  summons  shall 
be  directed  to  the  superintendent  of  insurance,  and 
shall  require  the  defendant  to  answer  by  a  certain  day 
not  less  than  forty  days  from  its  date." 

We  think  the  motion  to  set  aside  the  service  should 
have  been  sustained,  and  that  the  demurrer  to  the 
plea  in  abatement  should  have  been  overruled.  By 
the  rules  of  comity  between  states,  corporations  char- 
tered in  one  of  them  may  be  admitted  to  do  business  in 
the  others,  but  unless  so  admitted  they  are  not  subject 
in  personam  to  the  jurisdiction  of  the  courts  outside  the 
domicile  of  their  creation.  The  rules  of  obligation 
resting  on  corporations,  under  the  doctrine  of  inter- 
state comity,  to  respond  to  the  demands  of  suitors  in 
the  courts  of  the  states  where  they  may  be  doing 

8— 62  KAN. 
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business,  and  their  exemption  from  the  obligation,  are 
quite  well  stated  in  St.  Clair  v.  Cox,  106  U.  S.  366,  1 
Sup.  Ct.  359,  27  L.  Ed.  224 : 

''Whilst  the  theoretical  and  legal  view,  that  the 
domicile  of  a  corporation  is  only  in  the  state  where  it 
is  created,  was  admitted,  it  was  perceived  that  when 
a  foreign  corporation  sent  its  officers  and  agents  into 
other  states  and  opened  offices,  and  carried  on  its  busi- 
ness there,  it  was,  in  effect,  as  much  represented  by 
them  there  as  in  the  state  of  its  creation.  As  it  was 
protected  by  the  laws  of  those  states,  allowed  to  carry 
on  its  business  within  their  borders,  and  to  sue  in  their 
courts,  it  seemed  only  right  that  it  should  be  held  re- 
sponsible in  those  courts  to  obligations  and  liabilities 
there  incurred.  .  .  .  Without  considering  whether 
authorizing  service  of  a  copy  of  a  writ  of  attachment 
as  a  summons  on  some  of  the  persons  named  in  the 
statute — a  member,  for  instance,  of  the  foreign  corpo- 
ration ;  that  is,  a  mere  stockholder — is  not  a  departure 
from  the  principle  of  natural  justice  mentioned  in  TJie 
Lafayette  Ins.  Co.  v. French  et  a/., 18  How.  407, 15  L.  Ed. 
461,  which  forbids  condemnation  without  citation,  it 
is  sufficient  to  observe  that  we  are  of  opinion  that 
when  service  is  made  within  the  state  upon  an  agent 
of  a  foreign  corporation  it  is  essential,  in  order  to  sup- 
port the  jurisdiction  of  the  court  to  render  a  personal 
judgment,  that  it  should  appear  somewhere  in  the 
record— either  in  the  application  for  the  writ  or  ac- 
companying its  service,  or  in  the  pleadings  or  the 
finding  of  the  court — that  the  corporation  was  en- 
gaged in  business  in  the  state.  The  transaction  of 
business  by  the  corporation  in  the  state,  general  or 
special,  appearing  from  a  certificate  by  the  proper  offi- 
cer or  a  person  who  is  its  agent,  there  would,  in  our 
opinion,  be  sufficient  prima/oci^  evidence  that  the  agent 
represented  the  company  in  the  business.  It  would 
then  be  open,  when  the  record  is  offered  as  evidence 
in  another  state,  to  show  that  the  agent  stood  in  no 
representative  character  to  the  company;  that  his 
duties  were  limited  to  those  of  a  subordinate  employe, 
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or  to  a  particular  transaction,  or  that  his  agency  had 
ceased  when  the  matter  in  suit  arose.'' 

In  Morawetz  on  Corporations,  section  980,  it  is  said : 

''If  a  corporation  is  not  engaged  in  trade  and  makes 
no  contracts  in  a  foreign  state,  justice  seems  to  de- 
mand that  it  should  not  be  subjected  to  suits  in  that 
jurisdiction  ;  and  it  has  been  held,  therefore,  that  un- 
der these  circumstances  the  agents  of  the  company 
have  no  authority  to  represent  it  in  receiving  service 
of  writs,  or  entering  a  voluntary  appearance.  Serv- 
ice of  process  upon  the  president  or  other  managing 
agent  of  a  corporation,  while  merely  casually  present 
in  the  jurisdiction  of  another  state,  does  not  consti- 
tute personal  service  upon  the  corporation  itself/' 

The  cases  in  which  the  question  has  oftenest  arisen 
have  been  those  where  service  of  summons  was  made 
on  an  officer  or  agent  of  a  foreign  company  casually 
outside  the  jurisdiction  of  his  own  state.  In  such 
cases  the  courts  have  held  almost  uniformly  that  the 
service  was  bad.  In  The  Camden  Rolling  Mill  Co.  v.  The 
Swede  Iron  Co.,  32  N.  J.  Law,  15,  the  court  said  : 

"Upon  general  principles,  and  in  the  absence  of  stat- 
utory innovations,  it  is  to  be  regarded  as  settled,  in 
this  state  at  least,  that  if  a  foreign  corporation  at  the 
time  of  the  commencement  of  suit,  does  not  do  busi- 
ness, and  has  not  any  office  or  place  of  business  in  this 
state,  the  contract  sued  on,  not  having  been  entered 
into  in  this  state,  such  corporation,  except  by  its  own 
consent,  cannot  be  brought  within  the  jurisdiction  of 
this  or  any  court  of  this  state.  Under  such  circum- 
stances, the  officers  or  agents  of  such  foreign  corpora- 
tion, when  they  come  into  this  jurisdiction,  do  not 
bring  with  them  their  official  character  or  functions, 
and  are  not  to  be  esteemed,  out  of  the  sovereignty  by 
the  laws  of  which  the  corporate  body  exists,  the  rep- 
resentatives for  the  purpose  of  responding  to  suits  of 
law  of  such  corporate  body." 
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In  this  and  other  like  cases  the  ground  upon  which 
the  claim  of  jurisdiction  was  rested  was  that  the  stat- 
ute of  the  state  in  which  the  suit  was  filed  provided 
that  process  against  foreign  corporations  might  be 
served  upon  their  officers  or  agents ;  as,  for  instance,  an 
act  of  Pennsylvania  which  provided:  ''Process  may 
be  served  upon  any  officer,  agent  or  engineer  of  such 
corporation,  either  personally  or  by  copy,  or  by  leav- 
ing a  certified  copy  thereof  at  the  office,  depot  or 
usual  place  of  business  of  said  corporation ;  and  such 
service  shall  be  good  and  valid  in  law  to  all  intents 
and  purposes."  (Phillips  v.  Library  Co.,  141  Pa.  St. 
462,  21  Atl.  640.)  However,  as  against  such  conten- 
tions, the  view  of  the  court  has  been  that  the  opera- 
tive sphere  of  the  statute  was  limited  to  cases  in  which 
the  foreign  corporation  was  subject,  upon  general 
principles  of  jurisdiction,  to  suits  in  the  courts  of 
other  states  than  those  of  its  creation.  Thus,  in  TJie 
Camden  Rolling  Mill  Co.  v.  The  Swede  Iron  Co.^  supra, 
it  was  said : 

**We  find  thus  a  mode  is  prescribed  of  effecting 
service  of  process  on  foreign  corporations ;  but  the 
question  still  remains,  in  what  cases  can  they  be  so 
served?  Can  they  be  so  served  when,  upon  general 
principles,  the  courts  of  this  state  have  no  jurisdic- 
tion ?  The  statute  does  not  say  so.  There  is  not  a 
word  in  it  indicative  of  an  intention  to  amplify  the 
capacity  of  the  court  with  regard  to  that  class  of  cases 
in  which  these  creatures  of  foreign  laws  are  parties — 
defendants.  The  statute  does  not  give  any  new  right 
of  suit ;  nor  does  it  purport  to  take  away  any  of  the 
privileges  of  foreign  corporations.  It  simply  ap- 
points a  method  of  bringing  corporations  invested 
with  a  foreign  character  into  the  courts  of  this  state, 
when  such  courts  have  jurisdiction  over  them.  We 
think  that  the  act  in  question  has  no  scope  beyond 
this. 
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**It  may  be  further  observed  that  the  interpretation 
contended  for  in  behalf  of  the  plaintiff  is  one  that 
could  be  judically  adopted  only  by  force  of  the  plain- 
est manifestation  of  legislative  intent.  It  would  seem 
to  be  an  improbable  construction,  for  it  is  difQcult  to 
believe  that  it  was  the  design  to  place  within  the  ju- 
risdiction of  our  courts  all  the  corporations  of  the 
world,  merely  from  the  fact  that  a  director,  clerk  or 
other  subordinate  officer  happened  to  come  upon  the 
territory  of  the  state.*' 

The  precise  question,  leaving  out  of  view  the  point 
next  to  be  noticed  concerning  the  nature  of  the  au- 
thority to  the  superintendent  of  insurance  required  by 
our  statute  from  foreign  life  insurance  companies, 
was  determined  in  People  v.  Commercial  Alliance  Life 
Ins.  Co.,  40  N.  Y.  Supp.  269.  In  that  case  it  ap- 
peared that  a  judgment  had  been  rendered  in  the 
state  of  Maine  against  the  insurance  company.  The 
judgment  was  sued  upon  in  New  York.  The  statute 
of  Maine  provided  for  service  on  the  agents  of  for- 
eign life  insurance  companies,  with  a  proviso  that 
if  no  such  agent  could  be  found  service  might  be 
made  on  the  insurance  commissioner.  The  company 
had  ceased  to  do  business  before  the  institution  of 
suit  against  it.  In  the  case  cited  the  supreme  court 
of  New  York  ruled  and  remarked  as  follows : 

'*  The  judgment  must  stand,  if  at  all,  on  the  service 
made  on  the  state  insurance  commissioner,  which  was 
on  the  3d  day  of  July ;  and  the  referee  found,  in  sub- 
stance, that  that  service  was  inefifectual  to  bind  the 
company  in  New  York,  because  on  that  date  the  com- 
pany was  not  doing  business  in  the  state  of  Maine, 
and  that  the  Maine  court  had  no  jurisdiction  of  the 
company  to  render  a  judgment  enforceable  outside  of 
the  state  of  Maine.  When  a  foreign  corporation 
undertakes  to  transact  business  in  a  state  other  than 
that  in  which  it  is  incorporated,  it  undoubtedly  sub- 
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mits  itself  to  the  authority  of  the  courts  of  that  other 
state  and  will  be  bound  by  the  statutory  provisions 
respecting  such  courts  obtaining  jurisdiction  over  it. 
Chibba  v.  Queen  Insurance  Co.,  63  N.  Y.  114.  While, 
this  Commercial  Alliance  Company  was  transacting 
business  in  the  state  of  Maine  it  was  subject  to  the 
provisions  of  the  statute  of  Maine  respecting  the  serv- 
ice of  process  in  an  action  against  it  on  the  state 
commissioner  of  insurance,  in  the  absence  of  any 
authorized  agent  of  the  company  upon  whom  service 
might  be  made.  But  that  subjection  does  not  last  for- 
ever. As  the  Commercial  Alliance  Insurance  Com- 
pany had  ceased  to  do  business  on  the  1st  day  of  July, 
1894,  had  withdrawn  from  the  state,  and  had  no 
authorized  agent  upon  whom  service  might  be  made 
after  that  date,  the  substituted  service  on  the  state 
commissioner  would  not  bind  it  as  equivalent  of  per- 
sonal service.  The  effect  of  the  statute  of  Maine  was 
to  constitute  the  insurance  superintendent  the  agent 
of  the  company  to  receive  process  under  certain  cir- 
cumstances, viz.,  while  such  company  was  doing 
business  in  the  state.  While  so  doing  business,  the 
superintendent  was  empowered  to  receive  process  if 
there  were  no  agent  of  the  company  upon  whom  it 
might  be  served.  But  after  the  30th  of  June,  1894, 
it  was  not  a  foreign  corporation  doing  business  within 
the  state  of  Maine,  and  the  Maine  courts  had  no  juris- 
diction over  it  to  render  a  judgment  in  personam 
against  it  on  substituted  service.  Whether  the  judg- 
ment may  stand  as  one  enforceable  against  property 
of  the  company  in  Maine  it  is  not  necessary  to  con- 
sider." 

The  claim  of  the  defendant  in  error  in  this  case  in 
favor  of  the  validity  of  the  service  of  summons  on  the 
superintendent  of  insurance,  and  the  consequent  juris- 
diction of  the  court,  is  rested  upon  that  portion  of  our 
statute  hereinbefore  quoted  which  requires  foreign  life 
insurance  companies,  as  a  condition  precedent  to  the 
transaction  of  business  in  the  state,  to  ''file  in  the  in- 
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surance  department  its  written  consent,  irrevocable, 
that  actions  may  be  commenced  against  such  com- 
pany •  .  .  by  the  service  of  process  upon  the 
superintendent  of  insurance  of  this  state,"  etc.  It 
must  be  admitted  that  this  statute  introduces  an  ele- 
ment of  difficulty  in  the  question.  Were  it  not  for 
the  statute,  no  reasonable  doubt  could  exist ,  we  think, 
as  to  lack  of  jurisdiction  of  the  courts  of  this  state 
over  the  plaintiff  in  error.  The  instrument  filed  with 
the  superintendent  of  insurance  was  in  the  nature  of 
a  power  of  attorney.  What  meaning  must  be  given 
to  the  term  "irrevocable'*  used  in  this  power  of  attor- 
ney? Does  it  mean,  as  the  word  implies,  ''never  to 
be  revoked ;  never  to  be  abrogated,  annulled  or  with- 
drawn" ?  We  cannot  think  it  bears  such  signification. 
It  is  a  cardinal  rule  in  the  interpretation  of  statutes 
that  the  words  used  in  them  are  not  necessarily  to  be 
taken  in  their  literal  and  absolute  sense,  but  in  that 
sense  which  will  subserve  the  purpose  the  lawmakers 
had  in  using  them.  The  spirit  and  policy  of  a  statute 
must  be  examined  rather  than  the  literal  definition  of 
the  words  employed.  If  the  word  "irrevocable"  was 
used  in  its  literal  and  unqualified  sense  the  power 
conferred  will  last,  therefore,  as  long  as  the  life  of  the 
insurance  company,  though  that  be  a  thousand  years, 
and  that,  too,  though  the  company  rigidly  keeps  out  of 
the  jurisdiction  of  this  state  throughout  the  whole  of 
such  period  of  time.  Though  all  the  business  it  trans- 
acted in  this  state  during  the  time  it  acted  here  under 
the  license  of  the  insurance  department  be  entirely 
closed  out ;  though  every  policy  issued  by  it  while 
here  be  fully  paid,  yet,  if  a  thousand  years  hence  a 
policy-holder  residing  in  another  state  should  wish  to 
sue  in  the  courts  of  this  state,  the  company,  under 
the  theory  contended  for  by  the  defendant  in  error. 
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must  submit  to  the  jurisdiction  of  our  courts.  It  can- 
not be  that  the  legislature  of  this  state,  in  the  enact- 
ment of  the  statute  quoted,  designedly  made  provision 
for  cases  so  far  in  the  time  to  come  and  in  which  both 
the  present  and  future  citizens  of  this  state  could  have 
no  possible  interest.  The  purpose  of  the  statute  was 
to  provide  our  own  citizens  with  a  local  forum  for  the 
trial  of  controversies  with  foreign  life  insurance  com- 
panies during  the  time  such  companies  were  enjoying 
the  privilege  of  being  allowed  to  transact  business 
within  our  jurisdiction  under  the  favor  and  protection 
of  our  laws,  with  the  like  privilege  to  citizens  of  other 
states  to  resort  to  the  same  forum  during  the  same 
period  of  time,  and,  perhaps,  though  it  is  not  neces- 
sary for  the  purposes  of  this  case  so  to  decide,  to  pro- 
vide for  our  citizens  a  local  forum  in  which,  after  the 
withdrawal  or  expulsion  of  foreign  life  insurance  com- 
panies, to  sue  on  contracts  made  by  them  during  the 
period  they  transacted  business  here. 

As  before  remarked,  the  instrument  of  consen  filed 
with  the  superintendent  of  insurance  is  in  the  nature 
of  a  power  of  attorney.  There  is,  we  think,  no  dif- 
ference in  respect  to  revocability  between  a  power 
of  attorney  executed  between  private  individuals 
as  a  matter  of  contract  and  one  authorized  or  re- 
quired by  statute  between  a  private  individual  and  a 
public  officer.  All  powers  of  attorney  are  revocable 
by  the  donor  of  the  power  except  when  coupled  with 
an  interest  in  the  donee.  Though  they  be  by  their 
terms  irrevocable,  they  nevertheless  may  be  revoked 
by  the  donor,  except  in  cases  where  the  donee  has  an 
interest  in  their  continuance.  It  may  be  conceded 
that  the  superintendent  of  insurance  has  an  interest, 
as  a  public  representative,  in  the  continued  exercise 
of  the  power  conferred  upon  him  to  accept  service  for 
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foreign  life  insurance  companies^  but  that  interest 
must  surely  terminate  with  the  termination  of  the 
subject-matter  in  respect  to  which  the  authority  was 
conferred.  When  within  the  intent  of  the  parties  to 
the  instrument  there  no  longer  remains  anything  for 
the  authority  to  act  upon,  the  power  to  act  must  of 
necessity  end.  "Where  the  agency  was  created  for 
the  purpose  of  performing  some  specific  act  or  acts,  it 
will  be  terminated  by  the  accomplishment  of  the  pur- 
pose which  called  it  into  being.  Having  fulfilled  its 
mission  it  is  henceforth  functus  officio.*^  (Mech. 
Agency,  §  201.)  With  the  withdrawal  of  the  insur- 
ance company  from  this  state  the  subject-matter  in 
respect  to  which  the  power  was  conferred,  to  wit, 
the  business  here  transacted  by  the  company,  termi- 
nated, and,  with  the  probable  exception  above  men- 
tioned, the  company  ceased  to  be  amenable  to  our 
jurisdiction. 

In  the  case  under  consideration,  the  motion  to  set 
aside  the  service  and  also  the  plea  in  abatement  set 
forth  in  positive  terms  that  the  insurance  company 
had  ceased  to  do  business  in  this  state  long  before  the 
policy  in  suit  was  issued  ;  that  long  before  that  time 
it  had  ceased  to  maintain  here  any  agencies  for  the 
transaction  of  business,  and  that  the  contract  of  in- 
surance sued  upon  was  executed  wholly  outside  this 
state.  Now,  as  to  what  should  be  regarded  as  doing 
business  or  maintaining  agencies  in  this  state,  or  as 
to  when  a  contract  should  be  regarded  as  having  been 
made  without  this  state  or  within  it,  we  do  not  as- 
sume to  determine  or  intimate.  It  may  be  that  some 
of  the  several  instruments  of  which,  as  the  record 
showed,  the  contract  in  suit  was  composed,  were  exe- 
cuted in  this  state,  and  therefore  that  such  contract 
should  be  in  law  regarded  as  made  within  this  state 
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It  may  be  that  the  insurance  company  was  in  fact 
doing  business  in  this  state  notwithstanding  its  claim 
of  abandonment.  It  may  be  that  the  mere  collection 
of  premiums  in  this  state  from  citizens  here  is  such  a 
doing  of  business  as  to  subject  the  company  to  the 
jurisdiction  of  our  courts.  Issues  of  fact  as  to  all 
these  possible  cases  were  tendered  by  the  insurance 
company.  In  our  judgment,  they  should  have  been 
tried,  instead  of  ruling  their  legal  sufficiency  against 
the  company. 

Near  the  close  of  the  trial  that  was  had  upon  the 
merits,  after  the  demurrer  to  the  plea  in  abatement 
had  been  sustained,  the  agent  who  solicited  Mrs. 
Beyer's  application  for  insurance  gave  some  testi- 
mony from  which  it  might  be  inferred  that  the  solici- 
tation of  the  application  was  made  by  him  in  Kansas 
and  not  in  Missouri.  However,  this  testimony  was 
by  no  means  direct,  nor  was  it  offered  for  the  purpose 
of  establishing  such  solicitation  here  as  a  fact  in  the 
case.  It  seemed  to  have  been  casually  elicited  as 
prefatory  or  incidental  to  other  matters.  It  was  not 
sufficient  to  justify  a  claim  that  so  much  of  the  insur- 
ance transaction  was  performed  in  this  state.  Besides, 
it  was  not  given  upon  the  issue  tendered  either  by  the 
motion  or  the  plea  in  abatement,  and  therefore,  how- 
ever explicit  and  positive  it  might  have  been,  it  could 
not  be  considered  by  us. 

Our  judgment  is  that  the  case  should  be  reversed 
for  a  trial  upon  the  plea  in  abatement ;  and,  of  course, 
if  the  issue  as  to  jurisdiction  should  be  found  against 
the  company,  then  for  a  new  trial  upon  the  merits  of 
the  case.  It  is,  therefore,  reversed  for  proceedings  in 
accordance  with  this  opinion. 
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Frank  Robbrts  et  ux.  v.  Marsellus  Yaw  et  uz. 

No.  11.609.*    (61  Pao.  409.) 

1.  Bond  for  Deed  —  Forfeiture — Remedy,  The  obligors  in  a  bond 
for  a  deed  to  real  estate,  upon  default  by  the  obligee,  are  entitled 
to  a  decree  canceling  the  contract  and  quieting  their  title,  without 
first  returning  to  the  obligee  the  amount  paid  by  him  on  the 
contract  of  sale. 

2.  Time  Made  the  Essence  by  Performance.    Where,  by 

the  terms  of  a  written  instrument,  time  is  not  made  of  the  essence 
of  the  contract,  it  can  nevertheless  be  made  so  by  a  performance, 
or  tender  of  performance,  by  one  party  and  a  demand  on  the  other. 

Error  from  court  of  appeals,  northern  department ; 
John  H.  Mahan,  Abijah  Wells,  and  Sam'l  W.  Mc- 
Elroy,  judges.   Opinion  filed  June  9, 1900.   Reversed. 

STATEMENT. 

This  action  was  based  upon  the  breach  of  a  written 
contract  for  the  sale  and  conveyance  of  real  estate. 
On  March  12,  1894,  Frank  Roberts  and  wife  executed 
and  delivered  to  Marsellus  Yaw  their  bond  for  a  deed 
to  certain  land  in  Shawnee  county.  The  bond  recited 
that  1290  had  been  paid  by  the  obligee  at  the  delivery 
of  the  instrument;  that  $410  was  to  be  paid  on  or 
before  August  1,  1894,  and  the  balance  of  f 300  on  or 
before  January  1,  1895 ;  deferred  payments  to  draw 
seven  per  cent,  interest  per  annum  from  date.  The 
bond  recites : 

"Now,  if  said  parties  of  the  first  part  shall,  on  or 
before  the  1st  day  of  January,  a.  d.  1895,  and  upon 
full  payment  of  said  sum  and  sums  of  money,  execute 
and  deliver  to  said  party  of  the  second  part  a  good 
and  sufficient  warranty  deed,  conveying  an  absolute 
and  indefeasible  estate  in  fee  simple,  with  the  usual 

*  For  opinion  by  court  of  appeals,  lee  9  Kan.  App.  135,  58  Pao. 
490.— Rbp. 
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covenant,  in  and  to  said  tract  and  parcel  of  land,  then 
this  obligation  shall  be  void;  otherwise  to  remain  in 
full  force  and  effect. '* 

The  petition  filed  by  the  plaintiffs  below,  the  obli- 
gors in  the  bond,  alleged  the  execution  of  the  bond,  its 
acceptance  by  the  obligee,  and  the  receipt  of  the  $290. 
It  averred  that  before  the  commencement  of  the  suit, 
and  on  August  6,  1896,  plaintiffs  duly  executed  their 
deed  to  and  in  favor  of  Marsellus  Yaw  for  the  real 
estate,  with  covenants  of  warranty,  strictly  in  accord- 
ance with  the  terms  of  the  contract,  and  tendered  the 
same  to  him,  demanding  payment  of  the  balance  of 
the  purchase-money  agreed  upon,  which  demand  was 
refused ;  that  plaintiffs  brought  said  deed  into  court 
for  the  use  and  benefit  of  the  obligee  in  the  bond ; 
that  the  latter  neglected  and  refused  to  perform  the 
conditions  of  the  bond  on  his  part,  or  to  pay  the  bal- 
ance of  the  purchase-money ;  that  Yaw  filed  the  bond 
for  record  in  the  of5ce  of  the  register  of  deeds,  and  the 
same  was  recorded  March  12,  1894;  that,  notwith- 
standing their  refusal  to  perform  or  be  bound  by  the 
terms  of  the  writing,  the  defendants.  Yaw  and  wife, 
claimed  some  estate,  right,  title  or  interest  to  the  real 
estate  adverse  to  plaintiffs  by  virtue  of  said  bond, 
which  they  refuse  to  surrender  to  the  plaintiffs  for 
cancelation,  and  which  casts  a  cloud  on  the  title  of 
their  real  estate.  The  relief  prayed  for  was  a  specific 
performance  of  said  contract;  a  judgment  against 
Yaw  for  1710,  with  interest,  to  be  declared  a  first  lien 
on  the  real  estate,  a  foreclosure  of  all  the  estate  and 
interest  of  defendants,  and  an  order  of  sale  to  sat- 
isfy the  decree ;  or,  if  the  court  should  find  that  the 
contract  ought  not  to  be  enforced  specifically,  that 
defendants  surrender  said  writing  and  bond  for  can- 
celation, and  that  the  cloud  cast  on  the  title  to  the 
land  be  removed  and  that  plaintiffs'  title  be  quieted,  etc. 
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The  defendants  below  answered,  first  denying  gen- 
erally the  allegations  of  the  petition,  and  further  al- 
leging that  they  paid  the  sum  of  $290  at  the  time  of 
the  delivery  of  the  bond,  and  averring  that  ever  since 
said  time  plaintiflFs  below  have  been  in  possession  of 
the  land  and  enjoying  the  rents  and  profits  thereof, 
and  that  since  then  defendants  have  paid  taxes  on  the 
land  to  the  amount  of  $13.33 ;  that  on  or  about  Jan- 
uary 1,  1895,  defendants  tendered  and  oflFered  to  pay 
plaintifi's  the  further  sum  of  $200,  and  proposed  that, 
if  plaintiffs  would  execute  a  deed  and  hold  it  so  it 
could  be  delivered  upon  effecting  a  loan  on  the  land, 
defendants  would  execute  a  note  and  secure  the  same 
by  a  mortgage  on  the  land  for  suflBcient  to  pay  plain- 
tiffs fully  the  amount  due,  and  that  plaintiffs  refused 
to  do  this.     The  prayer  of  the  answer  was  as  follows  : 

•*  Wherisfore  these  defendants  say  that  the  plaintiffs 
ought  not  to  have  a  decree  of  this  court  canceling  said 
contract  without  first  paying  to  defendants  said  sum 
of  $290,  with  interest  thereon  from  March  12,  1894, 
and  also  said  sum  of  $13.33,  with  interest  from  the 
date  of  its  payment ;  and  so  these  defendants  pray  that 
in  the  event  the  court  should  decree  the  cancelation 
of  said  contract  defendants  have  judgment  against 
plaintiffs  for  said  sum  of  $2^0,  with  six  per  cent,  inter- 
est from  March  12,  1894,  and  also  for  said  sum  of 
$13.33  with  interest  thereon,  and  that  said  sums  be 
declared  a  first  lien  upon  the  land  described  in  plain- 
tiffs' petition,  and  that  the  court  do  enter  an  order 
that,  if  plaintiffs  do  not  pay  the  same  at  an  early  day, 
to  be  fixed  by  the  court,  said  land  be  ordered  to  be  sold 
to  pay  the  same,  and  for  such  other  and  further  relief 
as  to  this  court  shall  seem  right  in  the  premises." 

In  the  record  the  following  admissions  are  made  by 
the  parties : 

''It  is  admitted  that  the  oral  testimony  at  the  trial 
of  this  case  tended  to  prove  all  the  allegations  of  the 
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plaintiffs'  amended  petition,  and  showed,  among  other 
things,  that  plaintiff  Roberts  had  been  in  the  posses- 
sion of  said  premises  ever  since  the  execution  and 
delivery  of  said  bond  for  deed ;  that  prior  to  the  com- 
mencing of  his  action  he  tendered  defendant  Yaw  a 
.  deed  to  said  premises  and  demanded  payment  of  the 
balance  due,  and  that  Yaw  failed  to  comply  with  this 
demand. 

''The  defendant  Yaw  and  his  wife  testified  that 
about  January  1,  1895,  at  Yaw's  house  he,  Yaw,  of- 
fered to  pay  Roberts  (200,  and  asked  Roberts  to  ac- 
cept this  amount  and  execute  a  deed  to  him  for  said 
land  and  hold  it  until  he,  Yaw,  could  effect  a  loan  on 
said  premises  sufficient  to  pay  the  balance  that  was 
due,  and  that  Roberts  refused  to  do  this,  but  Roberts 
testified  that  no  such  offer  had  been  made. 

''And  it  is  further  admitted  that  since  the  execu- 
tion of  said  bond  for  a  deed,  and  before  the  commence- 
ment of  the  action,  Yaw  paid  taxes  on  said  land  to  the 
amount  of  J13.33.'' 

The  district  court  rendered  a  judgment  declaring 
that  the  bond  for  a  deed  was  null  and  void  and  order- 
ing that  the  same  be  canceled  and  for  naught  held ; 
that  the  cloud  cast  upon  the  title  of  the  real  estate  in 
consequence  of  the  execution  and  recording  of  said 
instrument  be  removed  and  plaintiffs'  title  to  the 
land  quieted,  perpetually  enjoining  the  defendants 
from  interfering  with  the  plaintiffs'  possession  or 
title.  This  judgment  was  reversed  by  the  court  of 
appeals.  {Ya/w  v.  Roberts^  9  Kan.  App.  135,  58  Pac. 
490.) 

Jetmare  &  Jetmoref  and  D.  F.  Jetmore,  for  plaintiffs 
in  error. 
/•  T.  Ward,  for  defendants  in  error. 
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The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  Defendants  in  error  contend  that  plain- 
tififs  in  the  trial  court  were,  at  most,  entitled  only  to 
conditional  relief  under  their  petition,  dependent  upon 
the  repayment  to  the  obligee  in  the  bond  for  a  deed 
of  the  1290  paid  by  Yaw  to  Roberts  at  the  date  of  the 
instrument,  together  with  |13.33  taxes  paid  by  the 
former.  This  bond  for  a  deed  is  a  contract  unilateral 
in  character.  The  obligors  alone  were  bound  by  its 
provisions.  (Quthrie  v.  Anderson,  47  Kan.  383,  28 
Pac,  164) .  When  the  action  was  commenced.  Yaw, 
defendant  below,  had  been  in  default  for  about  four- 
teen months.  At  no  time  had  he  offered  to  comply 
with  the  terms  of  the  instrument  requiring  pay- 
ment as  a  condition  to  obtaining  a  deed  to  the  land. 
He  could  not  at  any  time  have  recovered  back  the 
first  payment  of  |290  made  by  him  when  the  contract 
was  executed.  {KetcJmm  &  Sweet  against  O.  B.  Evert' 
son,  13  Johns.  369.)  Plaintiffs  tendered  a  deed  to  the 
land  before  suit  was  brought,  demanding  payment  of 
the  amount  due,  and  again  in  their  petition  made  a 
like  tender.  Defendants  below  have  at  no  time 
claimed  any  rights  under  the  contract.  On  the  other 
hand,  persistently  repudiating  it,  they  demand  back 
what  they  have  paid. 

It  is  well  settled  that  where,  by  the  terms  of  a 
written  instrument,  time  is  not  made  of  the  essence 
of  the  contract,  it  can  nevertheless  be  made  so  by  a 
performance  or  the  tender  of  performance  by  one 
party  and  a  demand  of  the  other.  {Foster  v.  Ley,  32 
Neb.  404,  15  L.  R.  A.  737,  49  N.  W.  450,  and  note ; 
FHnk  V.  Thomas,  12  L.  R.  A.  239,  25  Pac.  717,  and 
note  ;  Barnard  v.  Lee,  97  Mass.  92 ;  Hatch  against  Cobb, 
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4  Johns.  Ch.  559  ;  Sea  v.  MorehouaCf  79  111.  216 ;  King 
V.  Ruckman,  20  N.  J.  Eq.  316.) 

In  the  case  of  Kirby  v,  Harrison  et  aL,  2  Ohio  St. 
326 >  332,  there  is  an  able  discussion  by  Justice  Thur- 
man  of  this  question,  applied  to  a  contract  quite  like 
the  one  under  consideration.  Kirby  made  a  written 
contract  for  the  sale  of  certain  real  estate  to  Harrison 
at  the  price  of  |1000.  The  sum  of  $100  was  paid 
down,  and  the  residue  agreed  to  be  paid  in  nine  an- 
nual instalments  of  flOO  each,  and  when  so  paid 
Kirby  covenanted  to  execute  to  the  obligee  a  warranty 
deed  to  the  premises.  The  second  instalment  coming 
due,  Kirby  notified  Harrison,  some  seven  months 
thereafter,  of  the  fact  and  requested  payment,  but  re- 
ceived no  response.  Six  months  later  he  filed  his  bill 
for  rescission.     The  learned  justice  said : 

''Although  there  is  no  stipulation  of  the  parties 
that  time  shall  be  of  the  essence  of  the  contract,  nor 
anything  in  the  nature  or  circumstances  of  the  agree- 
ment to  make  it  so,  yet  it  may  be  made  essential  by 
the  proper  action  of  a  party  who  is  not  in  default  and 
is  ready  to  perform,  if  the  other  party  is  in  default 
without  justification.  Thus,  if  the  vendee,  without 
sufficient  excuse,  fail  to  pay  at  the  stipulated  time, 
and  the  vendor  is  in  no  default  and  is  able  and  ready 
to  perform  all  that  the  contract  then  requires  of  him, 
he  may  notify  the  vendee  to  pay  within  a  reasonable 
time,  or  he  (the  vendor)  will  consider  and  treat  the 
contract  as  rescinded.  In  such  case,  if  payment  be  not 
made  within  a  reasonable  time,  the  vendor  has  a 
right  to  treat  the  contract  as  abandoned  by  the  ven- 
dee. In  like  manner,  and  with  like  consequences, 
the  vendee  may  notify  the  vendor,  if  the  latter  is  in 
default  and  the  former  is  not.  Remmington  v.  Kelleyj 
7  0.  R.  pt.  2,  97 ;  Highy  v.  Whittaker,  8  0.  R.  201." 

In  that  case  there  was  a  decree  entered  that  the 
contract  be  delivered  up  and  canceled.     In  the  case 
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at  bar  there  was  a  prayer  for  relief  in  the  alternative, 
first,  for  a  judgment  against  Yaw  for  f  710,  with  in- 
terest, to  be  declared  a  first  lien  on  the  real  estate, 
and  an  order  of  sale  thereof ;  or,  if  the  court  should 
find  that  specific  performance  of  said  writing  ought 
not  to  be  enforced,  then  that  the  court  decree  that  de- 
fendants surrender  said  writing  for  cancelation,  and 
the  cloud  on  the  title  of  the  real  estate  be  removed, 
and  that  plaintifi's'  title  be  quieted.  The  relief  last 
prayed  for  was  granted  by  the  court,  and  we  think 
rightly  so,  in  view  of  the  persistent  neglect  of  the 
obligee  in  the  bond  to  comply  with  its  terms,  parti- 
cularly after  demand  and  tender  of  a  deed  by  plain- 
tiffs. 

In  Benedict  v.  Lynch,  1  Johns.  Ch.  370,  376,  Chan- 
cellor Kent  said : 

''The  notion  that  seems  too  much  to  prevail,  that  a 
party  may  be  utterly  regardless  of  his  stipulated  pay- 
ments, and  that  a  court  of  chancery  will,  almost  at 
any  time,  relieve  him  from  the  penalty  of  his  gross 
negligence,  is  very  injurious  to  good  morals,  to  a 
lively  sense  of  obligation,  to  the  sanctity  of  contracts, 
and  to  the  character  of  this  court.  It  would  be  against 
all  my  impressions  of  the  principles  of  equity  to  help 
those  who  show  no  equitable  title  to  relief.'' 

The  conduct  of  the  defendants  below  was  such  as 
not  to  entitle  them  to  any  equitable  relief,  and  the  de- 
cree entered  against  them  in  the  district  court  was 
justified  under  the  facts  shown. 

The  judgment  of  the  court  of  appeals  will  be  re- 
versed and  the  judgment  of  the  district  court  af- 
firmed. 


4— 62KA1I. 
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Stacy,  Adams  &  Co.  v.  Gbobob  W.  Cook. 

No.  11,628.    (61  Pac  309.) 

1.  8vr-on— Bight  May  be  Waived.  The  right  of  set-ofif  existing 
between  parti^  owing  each  other  may,  upon  valuable  considera- 
tion, be  waived.  An  agreement  by  one  of  such  parties  having  the 
larger  claim  to  pay  to  the  other  having  the  smaller  demand  the 
amount  thereof  in  cash,  upon  the  latter  securing  by  mortgage  the 
amount  of  his  indebtedness  to  the  former,  which  mortgage  was 
given,  is  founded  upon  a  sufficient  consideration  and  is  valid. 

2.  Practice — Argument  on  Special  Qtiestiona,  In  a  case  tried 
by  jury  particular  questions  of  fact  were  allowed  and  settled  be- 
fore argument.  ?;he  court  permitted  a  general  discussion  of  the 
facts  bearing  upon  the  questions  submitted,  but  refused  to  allow 
counsel  in  his  argument  to  call  the  attention  of  the  jury  to  each 
question,  or  to  suggest  or  advise  them  what  answers  should  be 
made  thereto  from  the  evidence  heard.    Heldt  error. 

Error  from  Reno  district  court ;  Matthew  P.  Simp- 
son, judge.    Opinion  filed  June  9,  1900.    Reversed. 

STATEMENT. 

In  August,  1894,  George  W.  Cook  and  his  son  Her- 
bert Y.  Cook,  doing  business  under  the  name  of 
Cook  &  Son,  were  indebted  to  Stacy,  Adams  &  Co.  in 
a  sum  exceeding  |12,000,  and  to  W.  H.  Stacy  for  the 
sum  of  11000  for  money  borrowed,  evidenced  by  a  note 
for  that  amount.  Cook  &  Son  were  engaged  in  the 
retail  boot  and  shoe  business  at  Omaha,  Neb.,  at  that 
time,  and  their  indebtedness  to  various  creditors  ex- 
ceeded (30,000.  On  the  above  date  they  executed  a 
first  mortgage  to  Stacy,  Adams  &  Co.  on  their  stock 
of  goods  for  f  12,480.18,  and  to  W.  H.  Stacy  for  |1000. 
They  also  gave  chattel  mortgages  to  other  creditors. 
Stacy,  Adams  &  Co.,  with  the  consent  of  Cook  &  Son, 
immediately  took  possession  under  their  mortgages. 
Before  this  George  W.  Cook  had  been  in  the  employ 
of  the  plaintifi's  in  error  for  many  years  as  a  traveling 
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salesman,  and  at  the  time  the  chattel  mortgages  were 
given  they  owed  him  a  balance  for  salary  up  to  thai 
time  of  $1770,  over  which  this  controversy  arose.  It 
is  claimed  by  Cook  that,  in  consideration  of  the  execu- 
tion by  Cook  &  Son  of  the  chattel  mortgages  to  Stacy 
Adams  &  Co.,  the  latter  agreed  to  pay  him  said  salar> 
and  to  waive  their  right  to  offset  the  amount  due  hin: 
from  the  amount  Cook  &  Son  owed  the  plaintiffs  id 
error. 

The  following  proceedings  appear  from  the  record  : 

*'  During  the  oral  argument  by  defendants'  counsel 
the  attorney  for  defendants  was  proceeding  to  read  to 
the  jury  the  special  questions  submitted  by  the  court 
at  the  request  of  the  plaintiff  and  to  argue  to  the 
jury  from  the  evidence  how,  in  the  opinion  of  the  at- 
torney, the  jury  should  find  as  to  each  special  question 
by  specific  reference  to  the  question,  and  what  the 
answer  under  the  evidence  should  be  as  to  each  special 
question  asked  and  submitted.  Thereupon  the  coun- 
sel for  the  plaintiff  objected,  on  the  ground  that  it 
was  improper  to  argue  or  state  to  the  jury  how  they 
should  find  or  how  they  should  answer  as  to  these 
special  questions.  The  court,  being  advised  in  the 
premises,  doth  sustain  the  objection,  with  the  state- 
ment and  qualification  that  counsel  could  argue  gen- 
erally all  the  evidence  in  the  case  bearing  upon  the 
facts  covered  by  the  special  interrogatories,  but  could 
not  specifically  call  the  attention  of  the  jury  to  each 
interrogatory  and  suggest  to  the  jury  and  advise  the 
jury  the  answers  which,  in  his  opinion,  the  jury  should 
give  to  each  interrogatory.  To  which  ruling  the  de- 
fendants and  their  counsel  thereupon  excepted. 

**  Defendants'  counsel  then  asked  and  requested  that 
he  be  permitted  to  argue  before  the  jury,  by  special 
reference  to  each  question,  how  they  should  find  and 
answer  each  and  every  special  question  submitted, 
which  application  was  denied,  and  the  defendants 
except. 

' '  The  defendants  then  objected  to  any  special  find- 
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ing8  or  questions  upon  the  part  of  the  plaintiflF  being 
submitted  to  the  jury  unless  he  should  be  permitted 
to  argue  them  as  above,  which  objection,  with  the 
above  and  foregoing  qualifications,  was  by  the  court 
overruled  ,  to  which  defendants  excepted. 

"Before  the  arguments  of  counsel,  the  defendants, 
Stacy,  Adams  &  Co.,  request  the  right  to  argue  the 
special  findings  submitted  by  both  plaintiff  and  de- 
fendant to  the  jury,  with  the  right  to  argue  to  the  jury 
how  each  of  those  questions  should  be  answered  from 
the  evidence  in  the  case,  by  referring  to  the  findings 
themselves,  and  the  same  right  to  argue  these  ques- 
tions as  the  general  verdict. 

'*By  the  court :  The  court  permits  counsel  on  both 
sides  to  argue  from  the  evidence  in  the  case  as  to  its 
bearing  upon  all  questions  of  fact  involved  in  the  case 
in  their  general  argument,  but  refuses  the  request 
of  counsel  on  both  sides,  if  such  request  is  made,  to 
take  up  the  interrogatories  and  argue  them  specifically 
and  suggest  to  the  jury  what  answer,  in  the  opinion  of 
the  counsel*,  should  be  given  to  each  interrogatory. 

''By  the  defendants:  Except  to  the  ruling  of  the 
court. 

'*  By  the  defendants :  The  defendants  object  to  any 
special  interrogatories  or  questions  being  submitted 
to  the  jury  on  behalf  of  the  plaintiff,  unless  defendants 
are  permitted  to  discuss  them  specifically  before  the 
jury. 

'*By  the  court :  Overruled,  with  the  qualifications 
expressed  in  the  last  ruling  above  given. 

''By  the  defendant:  Except  to  the  ruling  of  the 
court." 

Verdict  and  judgment  were  rendered  against  plain- 
tiffs in  error  for  the  amount  claimed  and  interest,  from 
which  judgment  they  prosecute  proceedings  in  error 
to  this  court. 

Martin  &  Roberts,  for  plaintiffs  in  error. 

O'Neill  &  Gilbert f  and  H.  Whiteside,  for  defendant  in 
error. 
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The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  In  answer  to  the  petition,  which  stated 
a  cause  of  action  upon  an  account  for  services,  the  de- 
fendants below  alleged,  among  other  things,  that 
George  W.  Cook  was  indebted  to  them  in  the  sum  of 
15860.40  upon  an  account,  a  copy  of  which  was  at- 
tached to  the  answer,  and  was  further  indebted  to 
them  in  the  sum  of  f  1000,  evidenced  by  a  note  exe- 
cuted to  William  H.  Stacy,  which  was  indorsed  by 
the  latter  to  the  firm  of  Stacy,  Adams  &  Co.,  and 
prayed  judgment  against  him  for  said  amounts.  In 
said  account  Cook  is  credited  with  "  salary  account 
for  1894  up  to  taking  stock  in  August,  1894,  $1770." 
In  his  reply,  the  plaintiff  below  denied  generally 
the  allegations  of  the  cross-petition  and  answer,  ex- 
cept the  admission  that  on  August  31,  1894,  defend- 
ants owed  the  plaintiff  ?1770  for  salary.  He  further 
averred  that  Stacy,  Adams  &  Co.  agreed  and  promised 
that  if  he  and  his  partner,  constituting  the  firm  of 
Cook  &  Son,  would  give  defendants  below  a  mortgage 
on  their  stock  of  goods  and  fixtures,  Stacy,  Adams  & 
Co,  would  pay  in  cash  to  said  Cook  all  of  the  salary 
then  due  him,  and  would  under  no  circumstances 
claim  the  right  to  apply  said  sum  due  for  salary  upon 
the  amount  owing  by  Cook  &  Son  to  the  defendants 
below ;  that,  acting  on  said  promise  and  in  considera- 
tion of  the  same,  a  mortgage  was  given. 

In  opening  the  case,  counsel  for  plaintiff  below, 
George  W.  Cook,  briefly  stated  to  the  jury  his  claim 
against  Stacy,  Adams  &  Co.  Counsel  for  the  latter 
then  made  a  long  and  detailed  presentation  to  the 
jury  of  the  facts  which  the  defense  would  show,  in 
which  he  referred  to  the  indebtedness  of  Cook  &  Son 
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to  Stacy,  Adams  &  Co.  as  an  offset  against  the  claim 
for  salary,  and  said : 

''Instead  of  being  indebted  to  him  (Cook),  he  is 
indebted  to  them  (Stacy,  Adams  &  Co.)  in  the  sum 
of  over  $6000,  and  that  at  the  time  he  says  there  was 
salary  due  him.  There  would  be  salary  due  him  but 
for  the  fact  that  he  owed  this  large  sum ;  that  part  is 
not  in  dispute.*' 

At  the  close  of  this  statement  the  plaintiff  below 
submitted  the  case  to  the  jury  on  the  pleadings  and 
admissions  of  counsel  and  rested.  Defendants  below 
then  moved  for  judgment  on  the  pleadings  and  the 
admissions  of  counsel,  which  motion  was  overruled. 
The  court  then  decided  that  the  burden  of  proof  was 
upon  the  defendants  below.  There  was  no  error  in 
this  ruling.  The  amount  of  salary  due  to  Cook  up  to 
August  14,  1894,  was  clearly  admitted  in  the  state- 
ment of  counsel,  and  the  inquiry  thereafter  was 
rightly  confined  to  the  question  whether,  by  an  agree- 
ment between  the  parties,  upon  sufficient  considera- 
tion, Stacy,  Adams  &  Co.  had  contracted  to  waive 
their  right  to  use  $1770  of  the  amount  of  their  claim 
against  Cook  as  an  offset  to  the  amount  for  which 
Cook  was  indebted  to  them.  The  testimony  of  Gteorge 
W.  Cook  and  Herbert  Y.  Cook  tended  to  establish  an 
express  agreement  upon  the  part  of  Stacy,  Adams  & 
Co.  that  the  amount  of  this  salary  would  be  paid  at 
all  events,  in  consideration  of  their  executing  a  chat- 
tel mortgage  on  the  goods  in  their  store  to  the  de- 
fendants. 

It  is  contended  that  a  promise  to  pay  this  salary  is 
without  consideration,  for  that  it  is  an  agreement  to 
pay  to  Cook  what  was  already  due  him,  and  being 
already  bound  to  make  payment  of  the  amount,  any 
additional  agreement  to  do  the  same  thing  lacked  con- 
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sideration,  within  the  rule  of  Schuler  v.  My  tan,  48  Kan. 
282,  29  Pac.  163.  The  facts,  however,  do  not  bring 
this  case  within  the  rule  of  that  decision.  Cook  & 
Son  were  bound  in  law  and  morals  to  pay  their  in- 
debtedness to  plaintiffs  in  error,  but  were  not  bound 
to  secure  its  payment  by  chattel  mortgage  or  other- 
wise, and  the  giving  of  such  security  was  sufScient 
consideration  for  an  agreement  upon  the  part  of  Stacy, 
Adams  &  Co.  to  waive  their  right  of  offset  and  to  pay 
Cook  the  amount  of  salary  then  due.  {Jaffray  et  aX.  v. 
Davis  et  al.,  124  N.  Y.  164,  26  N.  E.  351,  11  L.  R.  A. 
710  and  note  ;  QutchesB  v.  Daniels  et  al.,  49  N.  Y.  605 ; 
Tagg  v.  Bowman,  108  Pa.  St.  273 ;  Gross  v.  Weary,  90 
111.  256.) 

For  the  same  reason  special  interrogatories  1  and 
2,  submitted  by  defendants  below,  were  properly 
refused  by  the  court.  And  the  first  and  second  in- 
structions upon  the  subject  of  consideration  requested 
by  them  were  also  rightly  refused. 

There  is  but  one  serious  question  in  the  case.  It 
relates  to  the  refusal  of  the  court  to  permit  counsel  for 
plaintiffs  in  error  to  read  to  the  jury  the  particular 
questions  of  fact,  and  to  argue  how,  in  his  opinion, 
they  should  be  answered.  The  court  held  that  it  was 
proper  to  argue  generally  all  the  evidence  bearing 
upon  the  facts  covered  by  the  special  interrogatories, 
but  would  not  permit  counsel  specifically  to  call  the  at- 
tention of  the  jury  to  each  question,  and  suggest  to 
or  advise  them  what  answer  they  should  make  thereto 
from  the  evidence  heard.  The  particular  questions 
were  settled  before  the  argument,  and  were  known  ta 
both  parties.  Under  our  practice  such  answers  con- 
trol the  general  verdict.  (Gen.  Stat.  1897,  ch.  95, 
§  297 ;  Gen.  Stat.  1899,  §  4550.)  The  jury  are  required 
to  answer  each  of  the  questions  propounded  truthfully. 
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in  accordance  with  the  preponderance  of  evidence  bear- 
ing upon  the  interrogatory  submitted,  and  we  think 
counsel  ought  not  to  be  restricted  to  a  general  discus- 
sion of  the  evidence  when  particular  questions  of  fact 
applicable  to  the  case  have  been  settled  and  allowed 
for  submission  to  the  jury.  It  is  often  of  great  assist- 
ance to  the  jury  for  counsel  to  array  the  facts  and 
point  out  their  force  as  applied  to  a  particular  question 
which  they  are  called  upon  to  answer.  The  supreme 
court  of  Iowa  has  passed  upon  this  question,  saying : 

**That  it  is  competent  for  an  attorney  to  read  special 
interrogatories  to  the  jury,  and  discuss  the  evidence 
applicable  thereto,  must  be  conceded^  and  it  seems  to 
us  that  the  court. ought  not,  without  good  reasons,  to 
interfere  with  such  right.  It  is  difScult  to  see  how  an 
attorney  can  properly  discuss  the  evidence  bearing 
upon  any  question  the  jury  is  required  to  answer  with- 
out indicating  quite  plainly  how,  in  his  judgment,  the 
question  should  be  answered."  {Timins  v.  The  Chicago , 
Rock  Island  &  Pacific  R'y.  Co.,  72  Iowa,  94-99,  33  N. 
W.  381.) 

As  bearing  upon  the  general  right  of  argument,  see 
Douglass,  Sheriff,  v.  Hill,  29  Kan.  527  ;  Railroad  Co.  v. 
Cattle  Co.  59  Idaho,  111,  52  Pac.  71.  The  court  below 
erred  in  restricting  the  scope  of  argument  in  the  man- 
ner stated. 

There  is  no  merit  in  the  contention  that  plaintifif 
below  was  seeking  to  contradict  the  terms  of  the  chat- 
tel mortgage  by  his  proof  of  «  contract  on  the  part  of 
Stacy,  Adams  '&  Co.  to  pay  the  amount  of  his  salary. 
There  was  no  attempt  to  invalidate  the  mortgage,  and 
the  agreement  went  merely  in  explanation  of  the  con- 
sideration. {McKinsterv.  Babcock,  26  N.  Y.  378 ;  Bain- 
bridge  V.  Richmond,  17  Hun,  391.)  The  judgment  of 
the  court  below  will  be  reversed  and  a  new  trial  granted. 
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Thb  Chicago,  Rock  Island  &  Pacific  Railway  Jts ail 

Company  v.  R.  Schbinkobnig. 

No.  11,684.    (61Pao.414.) 

1.  Personal  Injuries— Jfeowwre  of  Damages — Lo%%  of  Time. 
Profits  derived  from  a  business  speoulative  and  uncertain  in 
character  are  not  provable,  as  a  measure  of  damages,  in  an  action 
to  recover  for  injuries  negligently  inflicted  upon  the  owner  of  the 
business,  whereby  he  was  prevented  from  giving  it  his  personal 
attention,  and  earning  from  it  such  probable  amount  as  its  nature 
permitted ;  but  they  are  provable  to  show  the  character  and  ex- 

^nt  of  the  business  in  which  the  injured  person  was  engaged,  the 
probable  value  to  him  of  the  time  he  lost  on  account  of  his  in- 
juries, and  the  probable  loss  he  sustained  by  not  being  able  to 
give  to  his  business  his  accustomed  oversight  and  attention ;  and 
this  rule  is  not  affected  by  the  fact  that  the  business  in  question 
was  that  of  a  partnership  conducted  by  the  injured  man  and 
another. 

2.  Case  Followed.    The  case  of  Railway  Co,  v.  Posten, 

59  Kan.  449,  53  Pac.  465,  followed. 

Error  from  Clay  district  court ;  W.  S,  Glass,  judge, 
Opinion  filed  June  9.  1900.     Affirmed. 

M.  A.  Low,  and  W.  F.  Evans,  for  plaintiff  in  error. 
Coleman  &  Williams^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

DosTBR,  C.  J. :  The  defendant  in  error  herein  sued 
the  plaintiflF  in  error  to  recover  damages  for  injuries 
negligently  inflicted  upon  him  as  a  passenger  on  one 
of  the  trains  of  the  latter.  Verdict  and  judgment 
were  rendered  for  the  plaintiflF  in  the  court  below, 
from  which  the  defendant  in  that  court  has  prose- 
cuted error.  The  errors  complained  of  are  the  ad- 
mission of  incompetent  and  irrelevant  testimony  in 
proof  of  the  damages  sustained,  and  the  giving  of  an 
erroneous  instruction  as  to  damages.     The  evidence 
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to  which  objection  was  made  was  that  of  the  plaintiflF, 
and  was  as  follows : 

**Ques.  I  will  ask  you  to  state  as  nearly  as  you  can 
what  the  average  annual  profits  of  your  business  were 
during  a  period  of,  say,  four  or  five  years  preceding 
the  time  of  your  injury?  I  refer  to  the  firm  business. 
Ans.  Our  average  net  profits  for  the  last  five  years 
run  from  about  five  thousand  dollars  net  profits  a 
year  for  the  last  five  years. 

"Q.  I  will  ask  you  to  state  to  the  jury  what 
amount  of  business  your  firm  transacted ;  state  in  a 
general  way  what  amount  of  business  your  firm  trans- 
acted annually?  A.  Well,  our  business,  our  amount 
of  business,  would  run  from  buying  from  six  thousand 
to  nine  thousand  head  of  cattle  a  year — buying  and 
selling  that  many." 

The  instruction  complained  of  was  as  follows : 

**  Evidence  of  the  loss  sustained  by  the  plaintiff  in 
his  business  in  consequence  of  the  injuries  sustained 
by  him  may  be  considered  by  the  jury,  not  as  furnish- 
ing the  measure  of  damages,  but  to  aid  the  jury  in 
estimating  them,  and  for  this  purpose  the  nature  of 
plaintiff's  business,  its  extent  and  the  importance  of 
his  personal  oversight  and  superintendence  in  con- 
ducting it  have  been  allowed  to  be  shown ;  but  you 
are  instructed  that  speculative  profits  on  invested 
capital  are  not  recoverable  as  damages  in  this  case." 

It  was  in  evidence  that  the  plaintiff  in  the  court 
below  was  in  partnership  with  another  person ;  that 
they  were  engaged  in  the  business  of  buying  and  sell- 
ing cattle,  and  were  equal  sharers  of  the  profits  of 
such  business.  Except  in  the  fact  that  the  plain- 
tiff in  this  case  was  a  member  of  a  partnership,  and 
that  the  loss  sustained  by  him  on  account  of  his  in- 
juries was  a  loss  to  him  as  a  member  of  a  partnership, 
the  case  is  identical  in  point  of  fact  and  in  legal  ques- 
tions arising  thereon  with  Railway  Co,  v.  Poaten,  59 
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Kan.  449,  53  Pac.  465,  Counsel  for  plaintiff  in  error 
vigorously  assail  the  decision  made  in  that  case,  be- 
cause, as  they  say,  it  allows  a  jury  to  award  as  dam- 
ages the  loss  of  contingent  and  possible  profits  upon 
invested  capital  under  the  superintendence  of  personal 
effort.  We  have  given  reconsideration  to  the  rulings 
of  law  there  announced  and  are  entirely  satisfied  as  to 
their  soundness. 

Neither  in  that  case  nor  in  the  above-quoted  in- 
struction of  the  court  below  in  this  one  was  it  ruled 
that  evidence  of  the  speculative  and  uncertain  profits 
of  a  business  could  be  considered  as  a  measure  of 
damages.  In  that  case  the  plaintiff  had  testified  to 
the  amount  of  profits  of  his  business  in  the  years  im- 
mediately preceding  his  injury.  Replying  to  the  con- 
tention of  counsel  that  evidence  of  such  character  was 
inadmissible,  Mr.  Justice  Allen  said : 

*'It  is  said  that  this  income,  being  derived  from  in- 
vested capital  as  well  as  the  personal  attention  of  the 
plaintiff,  did  not  furnish  a  proper  measure  of  dam- 
ages; that  profits  of  the  kind  realized  were  specula- 
tive, and  that,  while  profits  might  be  made  in  one 
year,  losses  might  be  sustained  in  another.  The  con- 
tention is  sound  so  far  as  it  relates  to  the  rule  by 
which  the  plaintiff's  damages  are  to  be  measured,  but 
it  is  not  sound  as  to  the  proposition  that  testimony 
with  reference  to  the  plaintiff's  employment  and  the 
nature  and  character  of  his  business,  and  whether  it 
is  profitable  or  otherwise,  may  not  be  admitted  in  evi- 
dence. Certainly  evidence  as  to  earnings  in  cases  of 
this  kind  is  not  necessarily  confined  to  wages.  It  is 
not  alone  wage-earners  whose  time  is  valuable,  and 
who  may  recover  damages  for  injuries  resulting  in  the 
loss  of  it.  In  order  that  the  jury  may  intelligently 
estimate  the  loss  the  plaintiff  has  sustained,  it  is  nec- 
essary that  they  should  be  informed  with  reference  to 
his  business  affairs,  and  while  they  may  not,  as  com- 
pensation for  the  loss  of  his  time,  include  speculative 
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profits,  or  profits  on  invested  capital,  it  is  for  them  to 
say  what  loss  has  resulted  to  his  business  because  of 
his  being  incapacitated  from  attending  to  it,  and  to 
award  him  as  damages  the  value  of  his  time  and  labor 
to  himself  in  the  transaction  of  his  own  business. '^ 

Evidence  of  speculative  and  uncertain  profits  de- 
rivable from  invested  capital  and  the  personal  over- 
sight of  it  is  not  receivable,  of  course,  as  a  measure  of 
damages,  but  it  is  receivable  to  show  the  character 
and  extent  of  a  man's  business  and  the  probable  loss 
sustained  by  him  on  account  of  not  being  able  to  give 
to  it  his  usual  and  ordinary  attention.  It  may  be 
that  the  evidence  objected  to  in  this  case  would  have 
been  erroneous  without  an  instruction  by  the  court  to 
the  jury  explaining  the  purpose  for  which  it  was  ad- 
mitted and  limiting  the  use  to  be  made  of  it  by  them 
in  their  deliberations,  but,  instructed  as  they  were,  it 
became  entirely  admissible  and  proper. 

Counsel  for  plaintiff  in  error  criticize  the  use  in  the 
above-quoted  instruction  of  the  words  ''any  loss  sus- 
tained by  the  plaintiff  in  his  business  in  consequence 
of  the  injuries  sustained  by  him.*'  They  argue  that 
there  was  no  evidence  of  *'loss  sustained"  by  the 
plaintiff  in  his  business.  The  evidence  of  loss  sus- 
tained was,  first,  in  the  fact  that  the  plaintiff  had  a 
business,  and  second,  in  the  fact  that  the  injuries  he 
sustained  prevented  him  from  giving  attention  to  it. 
The  loss  was  not  stated  by  him  in  dollars,  nor  perhaps 
should  it  have  been  so  stated.  When  the  facts  were 
proved  the  inference  of  loss  arose,  or  rather  the  fact 
of  loss  became  apparent ;  and  it  was  for  the  jury  to  say, 
considering  all  the  circumstances — the  character  and 
extent  of  the  plaintiff's  business,  the  profits  he  had 
been  realizing  from  it,  and  the  extent  to  which  he  had 
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been  prevented  from  attending  to  it — what  his  losses 
were. 

Counsel  for  plaintiff  in  error  also  say  that  the  de- 
fendant in  error's  being  a  member  of  a  partnership,  the 
business  of  which  could  go  on  without  his  personal 
attention  to  it,  prevented  the  application  of  the  rule 
laid  down  in  Railway  Co.  v.  Posten,  supra.  It  is  in- 
conceivable to  us  that  such  should  be  the  case.  If  it 
had  been  proved  as  a  fact  that  the  plaintiff's  business 
went  on  as  well  without  him  as  with  him  that  fact 
would  have  been  material  and  relevant  to  consider. 
The  fact  that  it  might  possibly  go  on  as  well  without 
him  as  with  him  was  a  fact  to  be  taken  into  account 
by  the  jury.  They  doubtless  did  take  it  into  account. 
Upon  this  question  the  case  of  Walker  v.  The  Erie  Rail- 
way Compa/ny,  63  Barb.  260,  is  in  point. 

The  above  are  the  only  errors  complained  of  in  the 
case.  They  are  unavailing,  and  the  judgment  of  the 
court  below  is  affirmed. 


The  City  op  Kansas  City  v.  Annie  Orr^  as  Admin- 
istratrix, etc. 

No.  11,626.    (ei  Pao.  397.) 

1.  CTUES—Defeotive  Streets.  It  is  the  duty  of  a  city  to  keep  its 
streets  reasonably  safe  and  convenient  for  all  those  who  rightfully 
use  them  or  who  have  occasion  to  pass  over  them  for  purposes  of 
business,  convenience,  or  pleasure. 

2.  Injury  to  Railway  Employee.     Where  a  railway  is 

built  upon  a  street  by  authority  of  a  city,  and  a  railway  employee 
in  the  performance  of  his  ordinary  duties  walks  over  the  street, 
and  is  injured  by  reason  of  a  defect  in  the  street  of  which  the  city 
has  or  should  have  knowledge,  the  city  is  liable  for  the  injuries 
sustained. 
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3.  Contract  with  Railway  Company  Immaterial,    The 

fact  that  it  maj  haye  been  the  duty  of  the  railway  company  under 
its  contract  with  the  city  to  oonstnict  and  keep  its  tracks  in  a 
suitable  and  safe  condition  iPor  those  who  haye  occasion  to  pass 
oyer  the  streets  does  not  discharge  the  city  from  its  duty  to  the 
public  to  keep  its  streets  in  a  reasonably  safe  condition,  nor  re- 
lieye  it  from  liability  for  the  consequences  of  its  negligence  in 
that  respect. 

4.  Injury  to  Violator  of  Sunday  Law,    The  fact  that 

one  who  sustains  injury  by  reason  of  the  negligence  or  wrongful 
act  of  another  may  haye  been  at  the  time  of  the  injury  acting  in 
disobedience  of  his  collateral  obligation  to  the  state,  which  re- 
quired of  him  the  obseryance  of  the  Sunday  law,  will  not  preyent 
a  recoyery  from  one  whose  wrongful  or  negligent  act  or  omission 
was  the  proximate  cause  of  the  injury. 

5. No  Error  Found,    The  record  examined,  and  Aeld,  that 

the  case  was  fairly  submitted  to  the  jury,  and  that  there  was  suf- 
ficient testimony  to  sustain  the  yerdict  and  judgment. 

Error  from  Wyandotte  court  of  common  pleas ;  W. 
G.  Holt,  judge.  Opinion  filed  June  9,  1900.  Af- 
firmed. 

T.  A.  Pollock f  and  F.  D.  Hutchings,  for  plain tiflf  in 
error. 

Angevine  &  Cubbison,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  J. :  This  was  an  action  by  Annie  Orr, 
administratrix  of  the  estate  of  J.  W.  Orr,  deceased, 
to  recover  damages  for  the  death  of  her  husband,  J.  W. 
Orr,  alleged  to  have  resulted  from  the  negligence  of 
the  city.  J.  W.  Orr,  a  switchman  in  the  employ  of 
the  Chicago  Great  Western  Railway  Company,  was 
killed  on  November  7,  1897,  at  the  intersection  of 
Central  avenue  and  Wood  street,  in  Kansas  City. 
Central  avenue,  which  runs  east  and  west,  is  a  paved 
and  much-traveled  street,  and  Wood  street,  which 
runs  north  and  south,  is  occupied  at  this  point  by  two 
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tracks  of  the  Kansas  City  &  Northwestern  Railroad 
Company,  which  are  also  used  by  the  Chicago  Great 
Western  Railway  Company,  the  employer  of  Orr. 
The  intersection  of  the  streets  is  planked  between  the 
tracks  and  also  between  the  rails  of  the  tracks  with 
planks  which  are  about  four  inches  thick.  One  of 
the  planks  inside  of  the  rail  was  placed  from  three 
and  one-half  to  four  and  one-half  inches  from  the  rail, 
leaying  an  opening  about  four  inches  deep.  Space  is 
required  for  the  flanges  of  the  car-wheels,  but  the 
opening  left  is  alleged  to  have  been  unnecessarily 
wide,  and  further,  that  the  street  had  been  left  in  that 
dangerous  condition  for  more  than  thirty  days  prior 
to  the  accident.  In  the  early  morning  of  the  day 
mentioned,  a  train  of  cars  was  slowly  backed  along 
Wood  street  and  over  Central  avenue.  Orr  was  walk- 
ing beside  the  l^ain,  and  at  the  intersection  it  became 
necessary  for  him  to  uncouple  the  cars,  and  it  is  al- 
leged that  for  that  purpose  he  went  between  the  cars, 
stepped  into  the  hole  negligently  left  by  the  city,  and 
his  foot  wedged  therein  so  that  he  was  thrown  down 
and  crushed  by  the  wheels  of  the  cars  and  killed. 

The  defense  of  the  city  was  that  it  was  not  required 
to  keep  the  streets  in  a  reasonably  safe  condition  for 
the  use  of  switchmen  and  other  railway  employees 
passing  along  or  over  the  streets ;  and  further,  that 
it  was  not  liable  for  injuries  suffered  by  such  persons 
while  engaged  in  such  occupations  upon  the  streets. 
The  answer  also  included  an  averment  that  the  injury 
was  the  result  of  contributory  negligence.  Special 
findings  of  fact  were  made  by  the  jury,  which  were  to 
the  effect  that  while  the  train  was  backing  over  Cen- 
tral avenue,  at  the  rate  of  three  miles  per  hour,  Orr 
went  between  the  cars  to  uncouple  them,  stepped  in 
the  hole  mentioned,  which  held  his  foot  so  that  he 
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could  not  withdraw  it,  and  he  was  therefore  thrown 
down  and  run  over  by  the  cars.  There  was  a  further 
finding  that  the  space  left  for  the  flange  of  the  wheels 
at  the  point  of  the  accident  was  wider  than  is  usually 
left  for  that  purpose,  and  that  it  had  remained  in  the 
same  condition  for  more  than  thirty  days  prior  to  the 
accident.  The  general  verdict  was  against  the  city, 
and  the  damages  were  assessed  at  the  sum  of  $5000. 
The  main  contention  of  the  city  is  that  the  only 
duty  which  it  owes  to  the  public  with  respect  to 
streets  is  to  keep  them  in  a  reasonably  safe  condition 
1.  careofitweu-  ^^^  ^^®  Ordinary  purposes  of  travel ;  that 
duty  of  city.        QJ.J.  ^^g  ^^^  making   such  use  of   the 

streets  when  he  was  injured ;  that  he  was  not  a  trav- 
eler in  the  legal  sense,  and  therefore  no  liability  could 
arise  against  it  for  injuries  sustained  by  him  on  ac- 
count of  defective  streets.  Cases  of  our  own  and 
other  courts  are  cited  in  which  it  is  said,  in  substance, 
that  it  is  the  duty  of  the  city  to  keep  its  streets  in  a 
reasonably  safe  and  suitable  condition  for  travel  in 
the  usual  modes,  or  for  the  travel  that  usually  passes 
over  them  {Jansen  v.  Atchison,  16  Kan.  358 ;  City  of 
Wellington  v.  Gregson,  31  id.  99,  1  Pac.  253 ;  City  of 
Emporia  v.  Schmidling ,  33  id.  485,  6  Pac.  893),  and  it 
is  argued  from  these  that  Orr  was  not  using  the  street 
for  ordinary  travel.  The  cases  referred  to  do  not  under- 
take to  define  the  term  ''traveler,"  nor  do  they  decide 
what  are  the  usual  modes  of  travel  or  the  legitimate 
uses  to  which  the  streets  may  be  put.  In  most  of  the 
cases  the  purpose  of  the  court  was  to  show  that  the  law 
does  not  require  the  streets  to  be  so  maintained  as  to 
secure  absolute  immunity  from  danger  in  using  them, 
and  that  the  limit  of  the  duty  of  the  city  was  to  keep 
them  in  such  a  condition  that  persons  entitled  to  the 
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use  of  the  streets  could  pass  over  or  along  them  with 

reasonable  safety  and  convenience. 

The  fact  that  Orr  was  a  railway  employee  and  engaged 

in  the  performance  of  his  duties  upon  the  street  when 

J.  Injury  to  noi-      ^®  ^*^  iujurcd  did  uot,  we  think,  exclude 
w»y  employee,     j^jjj^  f^^^^  ^^^  protectiou  of  the  law  or  re- 

lieve  the  city  from  liability  for  injuries  to  him  result- 
ing from  its  negligence.  The  corporate  duty  of  the 
city  is  to  keep  the  streets  reasonably  safe  and  conven- 
ient for  all  those  who  rightfully  use  them  and  who 
have  occasion  to  pass  over  them  for  purposes  of  busi- 
ness, convenience,  or  pleasure.  The  railway  was  placed 
in  the  street  with  the  consent  and  by  the  authority  of 
the  city ;  it  was  one  of  the  ordinary  uses  to  which  that 
street  was  put,  and  the  employees  of  the  company, 
while  engaged  in  the  performance  of  their  duties, 
were  required  to  pass  along  and  over  the  street. 
While  so  engaged,  they  were  not  travelers,  in  a  tech- 
nical sense,  but  they  were  making  an  appropriate  and 
legitimate  use  of  the  street,  and  one  which  was  within 
the  contemplation  of  the  city  when  the  right  to  such 
use  was  granted.  In  determining  the  duty  and  liabil- 
ity of  the  city,  the  terms  ** travel''  and  ''traveler"  are 
not  to  be  given  a  narrow  and  restricted  meaning,  but 
should  be  held  to  embrace  such  legitimate  uses  as  may 
be  made  by  persons  having  occasion  to  pass  over  them 
while  engaged  in  any  of  the  duties  of  life,  and  persons 
using  the  street  as  Orr  was  when  the  injury  was  sus- 
tained. Orr  was  rightfully  in  the  street ;  his  duties 
required  him  to  pass  along  and  over  it,  and  he  was  as 
much  entitled  to  a  safe  and  convenient  place  to  walk 
there  as  the  conductor  of  a  street-car,  the  driver  of  a 
dray,  or  other  person  engaged  in  his  ordinary  busi- 
ness. A  city  is  not  required  to  prepare  and  maintain 
its  streets  for  unusual  and  extraordinary  uses,  such  as 

5— 62  KAN. 
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the  moying  of  heavy  buildings  or  the  traveling  over 
the  streets  with  stilts,  bnt  the  use  made  of  the  street 
by  Orr  was  neither  unusual  nor  extraordinary.  It  was 
just  such  use  as  was  made  of  the  street  frequently 
every  day,  and  which  the  city  must  have  had  in  con- 
templation when  the  right  to  such  use  was  conferred. 

The  fact  that  it  may  have  been  the  duty  of  the  rail- 
way company  under  its  contract  with  the  city  to  con- 
struct and  keep  its  tracks  in  a  suitable 

with  tmowmj       and  safe  condition  for  those  who  have 

eompany. 

occasion  to  pass  over  the  street  did  not 
discharge  the  city  from  its  duty  to  the  public  to  keep 
the  street  in  repair,  nor  relieve  it  from  liability  for 
the  consequences  of  its  negligence  in  that  respect. 
{Street  Ely.  Co.  v.  Stone,  54  Kan.  83,  37  Pac.  1012.) 

Our  conclusion  is  that  it  was  the  duty  of  the  city 
to  keep  the  streets  in  a  reasonably  safe  condition  for 
the  use  of  Orr  or  any  one  else  who  had  occasion  to 
pass  over  the  streets  while  engaged  in  any  of  the  or- 
dinary pursuits  or  duties  of  life.  {Fletcher  v.  City  of 
Ellsworth,  53  Kan.  751,  37  Pac.  115;  Kansas  City  v. 
Hart,  60  id.  684,  57  Pac.  938 ;  Duffy  v.  Dulytique,  63 
Iowa,  171,  18  N.  W.  900;  McGarry  v.  Loomis  et  al., 
63  N.  Y.  104  ;  Rehberg  v.  Mayor  etc.  of  City  of  New  York, 
91  N.  Y.  137 ;  McOuire  v.  Spence,  id.  303 ;  Parker  v. 
The  Mayor  and  Council  of  Macon,  39  Ga.  725 ;  Grogan 
V.  The  Broadway  Foundry  Company,  87  Mo.  321.) 

An  objection  is  made  to  a  recovery  because  of  an 
alleged  violation  of  the  Sunday  law.  The  accident 
4.  vioiauonoi        occurred  on  Sunday  morning.     Thestat- 

sonday  uw.  ^^  f orblds  all  labor  on  that  day  except 
works  of  necessity  and  charity.  Orr  was  at  work  as 
a  switchman,  and  assisting  in  the  operation  of  a  rail- 
way-train, when  he  was  injured  and  killed,  and  the 
city,  assuming  the  position  of  a  champion  of  the  Sun- 
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day  law,  insists  that  it  is  not  liable  for  its  own  negli- 
gent acts  because  Orr  was  a  transgressor  of  the  law. 
The  operation  of  a  railway-train  or  other  public  con- 
veyance may  be  a  work  of  necessity,  and  there  is 
nothing  in  the  record  to  show  that  the  operation  of 
the  train  on  this  occasion  was  not  a  work  of  necessity. 
Aside  from  that  consideration,  the  violation  of  the 
Sunday  law,  if  in  fact  it  was  violated,  was  not  the 
efficient  or  proximate  cause  of  the  injury  to  the  plain- 
tiff, nor  an  essential  element  of  her  cause  of  action. 
The  general  rule  is  that  a  plaintiff,  will  not  be  per- 
mitted to  recover  when  it  is  necessary  for  him  to 
prove  his  own  illegal  act  or  contract  as  a  part  of  his 
cause  of  action ;  but  the  time  when  the  injury  oc- 
curred does  not  constitute  the  foundation  of  the  ac- 
tion, and  plaintiff  could  prove  her  cause  of  action 
without  proving  that  her  husband  was  violating  the 
law  when  the  injury  occurred.  The  time  when  the 
injury  was  inflicted  is  only  an  incident  to  the  efficient 
cause  of  the  injury.  The  injury  occurred  by  reason 
of  the  defect  in  the  street,  and  was  as  liable  to  have 
occurred  under  similar  circumstances  on  Saturday  or 
Monday  as  it  did  on  Sunday.  There  was  not  even  a 
remote  relation  between  the  violation  of  the  Sunday 
law  and  the  injury  which  resulted  from  the  negligence 
of  the  city  in  maintaining  its  streets  in  a  proper  con- 
dition. 

In  The  Louisville^  New  Albany  &  Chicago  Railway  Co. 
V.  Frawley,  110  Ind.  30,  9  N.  E.  600,  it  was  said : 

**The  fact  that  one  who  sustains  an  injury  by  the 
negligent  or  wrongful  act  of  another,  may  have  been, 
at  the  time  of  such  injury  acting  in  disobedience  of 
his  collateral  obligation  to  the  state,  which  required 
of  him  the  observance  of  the  Sunday  laws,  will  not 
prevent  a  recovery  from  one  whose  wrongful  or  negli- 
gent act  or  omission  was  the  proximate  cause  of  such 
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injury.'*  (See,  also,  Sutton  v.  Town  of  Wauwatosa,  29 
Wis.  21 ;  Louisville,  New  Albany  &  Chicago  Ry.  Co.  v. 
Buck,  AdmW,  116  Ind.  566, 19  N.  E.  453  ;  Phila.  Wil.  & 
Bait.  R,  Co.  V.  Phil.  &  Havre  de  Grace  Steam  Towboat 
Co.,  23  How.  209,  14  L.  Ed.  433;  Mohney  v.  Cook, 
26  Pa.  St.  342 ;  Baldwin  v.  Barney,  12  R.  I.  392  ;  Mer- 
ritt  V.  Earle,  29  N.  Y.  115  ;  Carroll  v.  Ry.  Co.,  58  N.  Y. 
126  ;  Pkte  v.  The  City  of  Cohoes,  89  N.  Y.  219  ;  Schmid 
V.  Humphrey,  48  Iowa,  652 ;  Opsahl  v.  Judd,  30  Minn. 
126,  14  N.  W.  575 ;  Illinois  Central  Railroad  Company 
V.  Dick,  91  Ky.  434, 15  S.  W  665 ;  Black  v.  City  of  Lew- 
iston,  2  Idaho,  254,  13  Pac.  80;  Gross  v.  Miller,  93 
Iowa,  72,  61  N.  W.  385 ;  Solarz  v.  Manhattan  Ry.  Co., 
29  N.  Y.  Supp.  1123;  Stewart  v.  Davis,  31  Ark.  518; 
Van  Auken  v.  Railway  Co.,  55  N.  W.  971 ;  Patterson, 
Rly.  Ace.  L.  64;  Cooley,  Torts,  178;  Whart.  Neg. 
§  331 ;  Beach,  Cent.  Neg.  §  81.) 

It  is  true  that  some  of  the  New  England  courts  hold 
to  a  contrary  view,  but  such  holding  is  against  reason 
and  the  great  weight  of  authority. 

We  think  the  case  was  fairly  submitted  to  the  jury 
by  the  charge  of  the  court.  There  is  complaint  that 
the  court  assumed  that  the  defect  in  the  street  was  an 
act  of  negligence  on  the  part  of  the  city  because  of 
fi.  No  error  found  somo  language  that  was  used  in  one  of 
in  the  record.  ^j^^  instructious,  but  it  appears  that  like 
language  was  used  by  the  city  in  its  request  for  in- 
structions ;  and  hence  the  city  is  hardly  in  a  position 
to  complain.  However,  the  whole  charge  indicates 
that  the  question  of  whether  it  was  negligence  to  leave 
such  a  hole  in  the  street  as  existed  there  was  sub- 
mitted to  the  jury,  and  must  have  been  so  understood 
by  the  jury.  The  charge  also  fairly  presented  the 
subject  of  proximate  and  efficient  cause  as  applied 
to  the  accident  under  consideration,  and  we  find  no 
substantial  objections  to  any  of  the  instructions. 

No  error  was  committed  in  the  refusal  to  submit 
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certain  special  questions,  and  we  think  there  was  suf- 
ficient testimony  tending  to  show  that  the  injury  and 
death  were  the  result  of  the  defect  in  the  street.  Upon 
this  question  the  testimony  is  not  as  clear  as  might 
have  been  wished,  but  we  regard  it  to  be  suflBcient  to 
take  the  case  to  the  jury  and  to  sustain  the  finding 
that  has  been  made.  It  follows  that  the  judgment  of 
the  court  below  must  be  affirmed. 


GsoBOB  A.  Case  v.  The  Chbrokeb  Lanyon  Spbltbr      

Company  et  al.  \wm 

No.  11338.    («  Pac.  406.)  Iq2       ^ 

Judicial  SkLEr— Redemption  ^Bights  of  Lien-holder $,  By  the  ||^^_^7 
provisioDB  of  sectioD  23  of  the  act  of  1893,  proyiding  for  the  sale 
of  real  estate  upon  execution  or  other  like  process  (Laws  1893,  ch. 
109;  Gen.  Stat.  1897,  ch.  95,  art.  22;  Gen.  Stat.  1899,  §  4742,  et 
seq.),  land  once  sold  upon  such  process  cannot  again  be  sold  in 
satisfaction  of  any  inferior  judgment  or  lien  under  which  the 
holder  of  such  lien  was  allowed  a  right  of  redemption  contingent 
upon  the  non-exercise  of  the  same  right  by  the  preferred  classes 
of  persons  therein  mentioned,  but  whose  contingent  right  did  not 
accrue  to  him  on  account  of  the  exercise  of  the  superior  right  by 
one  of  the  preferred  classes. 

Error  from  Crawford  district  court ;  W.  L.  Simons, 
judge.     Opinion  filed  June  9,  1900.     Affirmed. 

8.  E.  Cheeseman,  J.  R.  Sapp,  andjB.  S.  GaitakiUytoT 
plaintiff  in  error. 

Morris  Cliggiit^  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

DosTBB,  C.  J. :  This  is  a  proceeding  in  error  from 
an  order  refusing  to  confirm  a  sale  of  real  estate  and 
from  an  order  sustaining  a  motion  to  set  aside  the 
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sale 9  and  it  inyolves  a  consideration  of  some  of  the 
provisions  of  the  act  of  1893  providing  for  the  re- 
demption of  real  estate  from  execution  or  judicial  sale. 
(Gen.  Stat.  1897,  ch.  95,  art.  22 ;  Gen.  Stat.  1899, 
§4742,  eiseq.) 

In  1895  the  Long  Bell  Lumber  Company  recovered 
a  judgment  against  the  Cherokee  Mining  and  Smelting 
Company.  Subsequently  it  caused  the  issuance  of 
sale  process  and  the  sale  of  certain  real  estate  belong- 
ing to  the  judgment  debtor.  At  this  sale  one  Edward 
E.  Wells  became  the  purchaser.  Soon  thereafter  the 
sale  was  confirmed  and  the  sheriff  directed  to  issue  a 
certificate  of  purchase  in  accordance  with  the  act  of 
1893.  Soon  after  this  sale  and  confirmation  the  plain- 
tiff in  error,  George  A.  Case,  recovered  a  judgment 
against  the  Cherokee  Mining  and  Smelting  Company, 
and  soon  after  that  time  the  company  named  assigned 
its  right  of  redemption  of  the  land  sold  under  the 
Long  Bell  Lumber  Company's  judgment  to  one  Rollin 
Steward,  and  also  executed  to  him  a  warranty  deed 
therefor.  Shortly  before  the  expiration  of  one  year 
from  the  time  of  the  before-mentioned  sale  to  Wells 
in  the  suit  of  the  Long  Bell  Lumber  Company  against 
the  Cherokee  Mining  and  Smelting  Company,  Rollin 
Steward,  as  owner  of  the  right  of  redemption,  redeemed 
the  land  from  the  sale,  and  soon  thereafter  he  exe- 
cuted a  conveyance  of  such  land  to  the  defendant  in 
error  herein.  The  Cherokee  Lanyon  Spelter  Company. 
Subsequently  the  plaintiff  in  error  herein,  George  A. 
Case,  caused  an  execution  to  issue  on  his  judgment 
against  the  Cherokee  Mining  and  Smelting  Company, 
and  caused  another  sale  of  the  land  which  had  been 
sold  under  the  previous  judgment  of  the  Long  Bell 
Lumber /I/ompany,  and  from  which  first  sale  Steward, 
as  stated,  had  made  redemption.      At  the  sale  thus 


Digitized  byLjOOQlC 


VOL,  62.    JULY  TERM,  1(00.  71 

Case  ▼.  LanyoD. 

procured  by  Case  he  became  the  purchaser  of  the  land. 
The  Cherokee  Lanyon  Spelter  Company,  the  owner  of 
the  conveyance  from  Steward,  moved  to  set  aside  the 
sale  to  Case,  while  he  in  turn  moved  to  confirm  it. 
The  motion  to  set  aside  was  sustained ;  the  motion  to 
confirm  denied.  From  these  orders  Case  has  prose- 
cuted error  to  this  court. 

The  plaintiff  in  error  was  a  subsequent  judgment 
creditor  of  the  Cherokee  Mining  and  Smelting  Company 
Under  the  provisions  of  the  redemption  act,  a  judgment 
debtor,  or  his  assignee  of  the  right  of  redemption,  is 
given  a  preferred  right  within  the  first  twelve  months 
after  the  sale  to  redeem.  For  the  next  three  months 
creditors  in  the  order  of  priority  of  their  liens  are  al- 
lowed the  right  of  redemption.  The  main  proposition 
of  counsel  for  plaintiff  in  error  is  that  a  purchaser  at 
an  execution  or  judicial  sale  has,  during  the  period 
allowed  for  redemption,  only  a  lien  upon  the  land  for 
the  repayment  of  the  purchase-money,  and  that  in 
this  case  the  redemption  of  the  land  by  Steward,  the 
assignee  of  the  judgment  debtor,  from  the  sale  under 
the  prior  judgment  of  the  Long  Bell  Lumber  Company, 
made,  as  it  was,  prior  to  the  time  when  the  right  of 
his  client  to  redeem  accrued,  and  which  thereby  pre- 
vented his  client's  right  of  redemption,  was  a  simple 
discharge  of  the  prior  purchase-money  lien,  and  left  the 
land  subject  to  the  subsequent  judgment  lien ;  in 
other  words,  that  it  was  a  discharge  of  a  lien  and  not 
a  redemption  of  land.  This  is  not  his  language,  but 
it  is  the  point  his  argument  would  establish. 

The  assertion  of  the  claim  thus  made  is  preceded 
by  some  subsidiary  propositions,  such  as  that  the  re- 
demption act  is  to  be  strictly  construed,  and  the  rights 
claimed  under  it  are  to  be  strictly  pursued ;  that  the 
object  of  the  redemption  law  is  to  apply  the  debtor's 
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lands  as  far  as  possible  to  the  payment  of  his  debts ; 
that  statutory  redemption  rights  are  not  conferred  for 
the  benefit  of  the  prior  sale  creditor,  but  for  the  benefit 
of  the  debtor  and  junior  encumbrancers ;  that  the 
right  of  Rollin  Steward,  as  assignee  of  the  Cherokee 
Mining  and  Smelting  Company's  right  of  redemption, 
became  merged  in  the  conveyance  of  the  legal  title 
made  to  him  by  such  company,  etc. 

A  right  to  redeem  from  a  sale  of  real  estate  is  purely 
statutory.  It  does'not  exist  at  common  law.  Courts 
of  equity,  in  justifiable  cases,  may  grant  in  their  de- 
crees of  sale  something  akin  to  the  right,  but  the 
power  thus  exercised  is  apart  from  the  one  conferred 
by  the  statute  under  consideration.  In  the  case  before 
us  the  statute,  after  authorizing  sales  of  real  estate 
upon  legal  process,  confers  upon  certain  interested 
classes  of  persons  a  right  of  redemption  from  the  sale, 
and  it  also  points  out  the  mode  and  time  of  the  exer- 
cise of  the  right,  and  in  addition  thereto  declares  the 
effect  to  follow  the  sale  and  the  allowance  of  the  right. 
In  this  last  particular  it  is  unlike  the  statutes  of  other 
states  upon  which  the  decisions  cited  by  counsel  for 
plaintiff  in  error  are  based.  It  is  altogether  likely 
that,  in  the  case  of  a  statute  which  merely  authorizes 
the  sale  of  real  estate,  and  merely  gives  a  right  of  re- 
demption from  the  sale  without  prescribing  the  effect 
of  the  sale  and  the  allowance  of  the  right,  the  conse- 
quence of  the  exercise  of  the  right  would  only  be  to 
free  the  land  from  the  prior  judgment  or  other  lien 
upon  which  it  was  sold,  and  thus  give  place  to  subse- 
quent liens ;  but  if  the  statute  which  authorizes  the 
sale  and  gives  the  redemption  right  likewise  declares 
the  effect  of  the  sale  and  allowance  of  the  right,  that 
effect,  and  it  alone,  may  be  allowed.  Our  statute — 
section  23  of  the  originally  published  act — reads  as 
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follows   (Gen.   Stat.   1897,  ch.  95,  §  542 ;  Gen.  Stat. 
1899,  §4764)  : 

''Real  estate  once  sold  upon  order  of  sale,  special 
execution  or  general  execution  shall  not  again  be 
liable  for  sale  for  any  balance  due  upon  the  judgment 
or  decree  under  which  the  same  is  sold,  or  any  judg- 
ment or  lien  inferior  thereto,  under  which  the  holder 
of  such  lien  had  a  right  to  redeem  within  the  fifteen 
months  hereinbefore  provided  for.'' 

It  thus  appears  that  real  estate  once  sold  shall  not 
again  be  sold  for  the  satisfaction  of  inferior  liens. 
This  statute  is  not  only  positive,  but  it  is  plain  down 
to  the  concluding  clause.  The  land  shall  not  again 
be  sold  for  the  satisfaction  of  inferior  liens  *' under 
which  the  holder  of  such  lien  had  a  right  to  redeem 
within  the  fifteen  months  hereinbefore  provided  for.'* 

It  will  be  remembered  that  within  the  twelve  months 
allowed  by  the  statute  to  execution  debtors  and  their 
assignees  of  the  right  of  redemption,  Steward,  the  as- 
signee of  the  Cherokee  Mining  and  Smelting  Company, 
redeemed  the  land  from  the  sale.  This  exercise  of 
the  right  of  redemption  by  Steward  prevented  Case, 
the  plaintifT  in  error,  from  exercising  his  like  right  as 
a  subsequent  lien-holder.  Before  the  time  for  the  ex- 
ercise of  his  right  had  accrued  redemption  had  been 
effected  by  the  one  to  whom  the  preferred  right  had 
been  given.  From  this,  counsel  for  plaintiff  in  error 
argue  that  their  client  did  not  have  a  right  to  re- 
deem, and,  therefore,  by  the  concluding  clause  of  sec- 
tion 23,  was  not  excluded  from  the  right  to  procure  a 
resale  of  the  land  for  the  satisfaction  of  his  judgment. 
In  this,  counsel  are  mistaken.  What  is  meant  by  the 
right  to  redeem  is  the  right  in  the  contingency  and 
under  the  conditions  allowed  by  the  act.  The  phrase 
** light  to  redeem"  is  not  synonymous  with  *'oppor- 
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tunity  to  redeem."  The  plaintiff  in  error  had  the 
right  to  redeem  contingent  upon  the  failure  of  a  pre- 
ferred class  of  persons  to  redeem.  The  exercise  of 
that  preferred  right  defeated  the  right  of  plaintiff  in 
error,  but  it  did  not  destroy  his  contingent  right  as 
allowed  by  law.  The  language  of  section  23  of  the 
redemption  act,  ^'judgment  or  lien  inferior  thereto, 
and  under  which  the  holder  of  such  lien  had  a  right 
to  redeem  within  the  fifteen  months  hereinbefore  pro- 
vided for/'  was  doubtless  used  to  distinguish  between 
liens  of  such  grade  and  those  still  more  inferior  which 
might  become  inchoate  upon  the  land  within  the  final 
three  months  allowed  to  the  judgment  debtor  for  re- 
demption by  him. 

Suppose  a  judgment  against  the  debtor  should  be 
rendered  within  the  final  three  months  mentioned,  or 
suppose  the  debtor  within  that  time  should  give  a 
mortgage  upon  the  land,  and  before  the  expiration  of 
the  final  limit  should  himself  redeem  from  the  sale, 
neither  this  judgment  creditor  nor  this  mortgagee 
would  have  a  right  of  redemption,  but  they  would 
have  a  lien  which  should  be  discharged.  Their  right 
to  a  sale  of  the  land  in  satisfaction  of  their  liens 
should  be  preserved,  and  it  is  preserved  by  the  section 
of  the  act  quoted.  This  act  excludes  a  resale  by  cred- 
itors who  had  a  right  of  redemption  within  the  pre- 
scribed time,  though  they  may  not  have  acquired  the 
opportunity  to  exercise  it,  but  it  does  not  restrict  the 
right  of  resale  by  creditors  who  had  no  right  of  re- 
demption at  all. 

As  before  stated,  the  cases  cited  by  counsel  for 
plaintiff  in  error  are  cases  in  which  the  effect  of  a  sale 
and  the  allowance  of  a  redemption  right  were  not  pre- 
scribed by  statute.  Where  such  effect  is  not  thus  pre- 
scribed, it  may  be  that  upon  common-law  principles 
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a  redemption,  so  called,  from  sale  either  by  the  judg- 
ment debtor  or  his  assignee  should  be  given  no  other 
effect  than  the  payment  of  a  lien.  It  was  so  ruled  in 
Curtis  V.  Millard  &  Co.,  14  Iowa,  128, 81  Am.  Dec.  460. 
In  that  case  it  was  held:  *'The  failure  of  a  subse- 
quent judgment  creditor  to  redeem  the  land  of  the 
debtor  from  sale  under  a  former  judgment  does  not 
render  his  judgment  lien  inoperative  against  the  debtor 
or  his  grantee,  in  the  event  neither  should  redeem 
within  the  time  allowed  by  law.*'  The  sale  was  had 
in  that  case  under  the  provisions  of  the  Iowa  statute 
providing  for  the  sale  and  redemption  of  real  estate. 
(Code,  Iowa  [1851],  §1924,  et  seq.)  That  statute, 
however,  did  not  contain  any  provision  similar  to  sec- 
tion 23  of  our  redemption  act,  nor  did  it  contain  any 
provision  declaring  the  effect  of  a  redemption  upon 
the  rights  of  subsequent  lien-holders. 

Our  conclusion  is  that  the  orders  of  the  court  below 
refusing  to  confirm  the  sale  and  ruling  that  the  sale 
should  be  set  aside  were  correct  and  should  be  af- 
firmed.    They  are  affirmed. 


Ibvin  Smith  v.  The  Supbbmb  LoDas  of  thb  |q2     75 

Order  of  Select  Friends.  u? — ^^ 

No.  11,686.    (ei  Pao.  416.) 

LiFB  IsBXTRAHCR^ Liability  for  Accident — Policy  Construed. 
A  ooDtraot  of  insurance  with  a  fraternal  insuranoe  oompany  pro- 
Tided  for  the  payment  of  a  certain  benefit  whenever  a  membei 
thereof,  by  reason  of  disease,  accident,  or  otherwise,  should  be- 
come totally  and  i)ermanently  disabled  from  following  his  usual 
or  regular  business,  occupation,  or  profession.  A  member  who 
was  a  pharmacist  and  engaged  in  running  a  drug-store  was  acci- 
dentally shot  in  the  left  arm,  and  it  was  amputated  at  the  shoulder- 
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joint,  and  no  other  injury  was  alleged  to  have  been  sustained.  In 
an  action  on  the  contract  of  insurance,  it  is  held^  that  the  loss  of 
the  left  arm  alone  does  not  constitute  a  total  disability,  within  the 
terms  and  meaning  of  the  contract. 

Error  from  Labette  district  court ;  A.  H.  Skidmobb, 
judge.     Opinion  filed  June  9,  1900.     Affirmed. 

W.  D,  Atkinson,  for  plaintiff  in  error. 
Boyle  ic  Dillardf  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  J. :  Irvin  Smith  brought  an  action  against 
the  supreme  lodge  of  the  Order  of  Select  Friends,  a  fra- 
ternal insurance  organization,  to  recover  |(3000  on  an 
insurance  contract.  The  order  had  issued  to  him  a 
certificate  which  entitled  him  to  a  benefit  from  the 
relief  fund,  not  exceeding  $3000 ,  in  case  of  disability 
or  death y  in  such  manner  as  the  constitution  and  gen- 
eral laws  of  the  order  governing  the  relief  fund  pro- 
vided. The  constitution  and  general  laws  provide  for 
the  payment  of  a  benefit  for  disability  whenever  a 
member,  by  reason  of  disease,  accident,  or  otherwise, 
while  engaged  in  the  performance  of  any  reputable  or 
legitimate  business  or  recreation,  becomes  totally  and 
permanently  disabled  from  following  his  usual  or  regu- 
lar business,  occupation,  or  profession.  One  section  of 
the  general  law  provides  : 

''The  following,  among  other  things,  are  hereby  de- 
clared to  be  total  and  permanent  disabilities  within 
the  meaning  of  the  laws  of  this  order :  The  loss  of 
both  eyes,  the  loss  of  one  hand  and  permanent  crip- 
pling of  the  other ;  the  loss  of  one  foot*  and  permanent 
crippling  of  the  other  leg  or  foot." 

The  plaintiff  was  a  pharmacist  engaged  in  running 
a  drug-store  in  the  city  of  Parsons,  and  on  December 
4,  1897,  he  suffered  an  accidental  gunshot  wound  in 


Digitized  byLjOOQlC 


VOL.  62.    JULY  TERM,  1900. 


Smith  v.  Seleot  Friends. 


the  left  arm,  and  it  became  necessary  to  amputate  tlu 
arm  at  the  shoulder-joint.  The  right  hand  was  not 
injured,  nor  was  any  other  injury  sustained,  but  the 
plaintiff  alleged  and  claimed  that  the  loss  of  the  left 
hand  constituted  a  permanent  and  total  disability 
within  the  terms  of  the  contract,  and  claimed  a  re- 
covery for  13000.  Upon  a  demurrer  to  the  petition, 
the  court  held  that  the  loss  of  the  left  arm  alone  did 
not  constitute  a  permanent  and  total  disability,  within 
the  terms  and  meaning  of  the  contract  between  the 
order  and  the  member,  and  of  this  ruling  complaint 
is  made. 

The  ruling  and  judgment  of  the  court  must  be  sus- 
tained. The  petition  set  forth  the  nature  and  extent 
of  the  plaintiff's  injury  in  detail,  and  then  averred 
that  it  constituted  a  total  and  permanent  disability, 
but  the  last  averment  is  no  more  than  a  conclusion. 
The  sufficiency  of  the  petition  is  to  be  determined  from 
the  facts  stated  therein  and  those  of  which  the  court 
must  take  notice.  The  occupation  of  the  plaintiff, 
namely,  pharmacist,  or  druggist,  is  well  understood, 
and  of  the  requirements  of  the  business  the  court  must 
take  notice.  While  the  loss  of  an  arm  and  hand  is  a 
serious  one,  it  cannot  be  held  to  be  a  total  disability. 
It  is  a  matter  of  common  knowledge  that  much,  if  not 
all,  of  the  work  and  business  of  a  druggist  can  be 
fairly  well  done  by  one  who  has  lost  a  hand.  He  will 
not  be  able  to  compound  medicines  so  conveniently 
and  expeditiously  as  a  person  who  has  both  hands, 
but  a  large  proportion  of  the  medicines  sold  in  a  drug- 
store to-day  are  compounded  and  ready  for  sale  before 
they  reach  the  hands  of  the  retail  dealer.  It  is  equally 
well  known  that  a  large  proportion  of  the  business  of 
the  ordinary  drug-store  consists  in  the  sale  of  medical 
stores  and  instruments,  toilet  articles,  holiday  goods, 
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oigars,  soda  and  mineral  waters,  etc.,  and  hence  all 
know  that  this,  if  not  all  the  work  of  a  druggist,  may 
be  done  and  the  business  conducted  with  reasonable 
^efficiency  by  a  person  who  has  lost  a  hand.  To  sus- 
.  tain  his  claim  the  plaintiff  must  show  more  than  a 
partial  disability.  He  cannot  recover  under  the  con- 
tract of  insurance  which  fixed  the  right  of  one  party 
and  the  liability  of  the  other  unless  he  has  sustained 
a  total  disability — that  is,  a  complete  disability  to 
carry  on  the  business  of  a  druggist. 

This  view  is  strengthened  by  that  provision  of  the 
law  of  the  order  declaring  what  shall  constitute  a 
total  and  permanent  disability.  It  specifically  refers 
to  such  loss  as  was  sustained  in  this  case,  and  pro- 
vides that  the  loss  of  one  hand  and  the  permanent 
crippling  of  the  other  shall  be  deemed  a  total  and 
permanent  disability  within  the  meaning  of  the  law. 
This  definition  and  declaration  as  to  what  shall  con- 
stitute a  total  disability  is  a  part  of  the  contract  and 
binding  on  both  parties.  Whether  an  injury  consti- 
tutes a  total  disability  is  ordinarily  a  question  for  the 
jury,  but  from  the  facts  alleged  here,  and  the  well- 
known  requirements  of  the  plaintiff's  occupation,  it 
is  clear  that  the  plaintiff  is  not  totally  and  perma- 
nently disabled  from  carrying  it  on.  So  to  hold 
would  be  to  alter  the  contract  which  has  been  made 
between  the  parties  and  to  enlarge  the  liability  of  one 
of  them  beyond  that  which  had  been  stipulated  on. 
{Lyon  V.  Ths  Railway  Passenger  Assurance  Co.,  46  Iowa, 
631 ;  Rhodes  v.  The  Railway  Passenger  Ins,  Co.,  5  Lans. 
[N.  Y.]  71 ;  Albert  v.  Order  of  Chosen  Friends,  34  Fed. 
721;  Hutchinson  v.  Supreme  Tent,  etc.,  68  Hun,  355, 
22  N.  Y.  Supp.  801 ;  Saveland  v.  The  Fidelity  &  Casu- 
alty Co.  of  New  York,  67  Wis.  174,  30  N.  W.  237.) 

The  judgment  of  the  district  court  will  be  affirmed. 
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C.  J.  Bakeb  y.  Thb  Agricultubal  Land  Company 

et  al. 

No.ll,IM7.    (eiPao.412.) 

1.  CJowflTBUcnvB  BvRYics—Act  of  1889  Construed,  Section  1  of 
chapter  107  of  the  Laws  of  1889  recites  that  it  amends  section  72 
of  the  General  Statutes  of  1868.  The  title  reads  that  the  same  is 
amendatory  of  section  72  of  chapter  80  of  the  General  Statutes  of 
1868,  and  section  9  of  the  act  proyides  that  section  72  of  said  chap- 
ter 80  is  repealed.  S'eld,  that  it  was  clearly  the  legislative  intent 
by  the  latter  act  to  amend  chapter  80  of  the  General  Statutes  of 
1868. 

2. Statute  Construed,  The  same  holding  is  made  respect- 
ing section  8  of  chapter  107  of  the  Laws  of  1889,  which  is  construed 
to  be  amendatory  of  section  73  of  chapter  80  of  the  General  Stat- 
utes of  1868. 

8.  Sufficient  Affidavit,  An  affidavit  for  service  by  publi- 
cation, entitled  in  the  cause,  but  with  the  venue  stated  thus: 
"State  of  Kansas, county,  ss.,/'  held  sufficient. 

i. Collateral  Attack — Estoppel  by  Appearance,    After 

decree  entered  against  a  defendant,  based  upon  service  by  publi. 
cation,  he  appeared  and  filed  a  motion  to  redeem  the  land  in  con- 
troversy from  a  lien  fixed  upon  it  in  the  judgment.  Held,  that 
this  act  was  in  effect  an  appearance  in  the  suit,  and  that  the  va- 
lidity of  the  judgment  could  not  thereafter  be  questioned  in  an 
acticm  of  ejectment  by  the  party  filing  said  motion. 

Error  from  Lyon  district  court ;  ChablbsB.  Graybb, 
judge  fro  tem.   Opinion  filed  June  9,  1900.  Affirmed. 

STATBMBNT. 

On  October  10,  1887,  Julia  A.  Smith  and  her  hus- 
band, F.  E.  Smith,  executed  and  delivered  to  the  Farm 
Land  Mortgage  and  Debenture  Company  a  note  for 
12000,  and  secured  the  same  by  a  mortgage  on  land  in 
Lyon  county.  Default  having  been  made  in  the  pay- 
ment of  interest,  a  foreclosure  suit  was  begun  by  the 
mortgagee  on  March  3,  1891,  wherein  F.  E.  Smith, 
Julia  A.  Smith,  C.  W.  Smith  and  twenty-eight  others 
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were  made  parties  defendant.  The  mortgaged  land 
was  deeded  by  Julia  A.  Smith  and  husband  to  C.  W. 
Smith,  which  deed  was  filed  for  record  on  August  13, 
1890.  Service  was  obtained  on  C.  W.  Smith  by  pub- 
lication, and  a  decree  entered  in  February,  1892,  fore- 
closing the  mortgage.  Sale  was  made  thereunder  and 
the  land  bid  in  by  Charles  Humble  on  October  10, 
1892,  and  a  sheriff's  deed  issued  to  him.  Afterward, 
on  September  23,  1893,  he  conveyed  the  land  by  quit- 
claim deed  to  the  Farm  Land  Mortgage  and  Debenture 
Company.  On  September  26, 1892,  there  was  recorded 
in  the  office  of  the  register  of  deeds  of  Lyon  county  a 
deed  from  C.  W.  Smith  to  C.  J.  Baker,  purporting  to 
convey  the  land  in  controversy,  subject  to  the  mort- 
gage of  $2000  and  interest,  which  deed  bore  date  of 
May  13,  1890. 

On  September  13,  1893,  the  Farm  Land  Mortgage 
and  Debenture  Company  brought  another  suit  in  the 
district  court  of  Lyon  county  on  the  same  note  and 
mortgage  making  as  defendants  therein  C.  J.  Baker 
and  Charles  Humble.  The  petition  recited  and  set 
out  the  entire  proceedings  had  in  the  former  action 
against  Julia  A.  Smith  and  others,  and  alleged  that, 
after  the  execution  and  delivery  of  said  sheriff's  deed 
to  Humble,  plaintiff  first  discovered  that  on  September 
26,  1892,  there  had  been  placed  of  record  in  the  reg- 
ister of  deeds'  office  of  said  county  a  warranty  deed 
executed  by  0.  W.  Smith  to  0.  J.  Baker,  dated  May 
13, 1890,  and  acknowledged  the  same  day  before  J.  A. 
Smith,  a  notary  public :  that  plaintiff  had  no  notice 
of  the  existence  of  said  deed  until  after  the  sheriff's 
sale  and  the  execution  of  the  sheriff's  deed ;  that  said 
F.  E.  Smith,  one  of  the  makers  of  said  note  and 
mortgage,  and  his  son,  0.  W.  Smith,  to  whom  said 
land  was  conveyed,  and  by  whom,  it  is  purported, 
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said  land  had  been  conveyed  to  C.  J.  Baker,  had  fre- 
quently refused,  upon  request  of  plaintiff,  to  give  any 
information  as  to  the  whereabouts  of  0.  J.  Baker,  but 
had  offered  to  secure  a  quitclaim  deed  from  Baker  to 
this  plaintiff  if  it  would  pay  them  $100.  The  petition 
also  alleged  that  the  conveyance  to  Baker  was  fraud- 
ulent and  not  made  when  it  purported  to  be;  that 
Humble,  the  purchaser  at  the  sheriff's  sale,  took  ac- 
tual possession  of  the  property  and  had  ever  since  held 
the  same;  and  prayed  for  an  order  requiring  C.  J. 
Baker  to  set  up  any  claim  to  the  premises  he  might 
have,  that  said  mortgage  be  foreclosed  as  to  him,  and 
the  amount  due  thereon  declared  a  first  lien.  Service 
by  publication  was  duly  made  on  C.J.  Baker,  Hum- 
ble filing  an  answer  in  the  cause.  On  February  27, 
1894,  judgment  was  duly  rendered  in  accordance 
with  the  prayer  of  said  petition,  excluding  C.  J.  Baker 
from  all  interest  in  the  land. 

In  the  first  foreclosure  action,  commenced  March  3, 
1891,  against  Julia  A.  Smith  and  others,  the  afiidavit 
for  service  by  publication  was  duly  entitled  in  the 
cause,  the  venue,  however,  being  stated  thus :  ''  State 
of  Kansas, County,  ss." 

On  November  4,  1895,  the  Farm  Land  Mortgage 
and  Debenture  Company  conveyed  the  land  in  con- 
la^cversy  to  defendant  in  error,  The  Agricultural  Land 
Company.  This  action  in  ejectment  was  brought  by 
Baker  in  December,  1896,  to  recover  possession  of  the 
property,  and  for  rents  and  profits.  The  court  made 
conclusions  of  fact  and  law,  and  rendered  judgment 
in  favor  of  defendants  below. 

/.  A.  Smith,  for  plaintiff  in  error. 
Buck  &  Spencer,  for  defendants  in  error. 

6— eSKAW. 
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The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  It  is  contended  by  counsel  for  plaintiff 
in  error  that  since  the  enactment  of  chapter  107  of  the 
Laws  of  1889  there  has  been  no  statute  in  force  in  this 
state  authorizing  service  by  publication.  This  claim 
is  based  upon  the  fact  that  sections  1  and  2  of  that 
act  do  not  refer  to  the  chapter  of  the  Greneral  Stat- 
utes of  1868  which  they  purport  to  amend.  Section 
1  begins  as  follows:  ''Section  1.  That  section  72  of 
the  General  Statutes  of  1868  be  and  the  same  is  here- 
by amended  so  that  the  same  shall  read  as  follows." 
Then  follow  provisions  prescribing  in  what  cases  serv- 
ice by  publication  may  be  had,  etc.  Section  2  begins  : 
•'Sec.  2.  That  section  73  of  the  General  Statutes  of 
1868  be  and  the  same  is  hereby  amended  so  that  the 
same  shall  read  as  follows,"  Then  follows  the  re- 
quirement concerning  the  affidavit  for  publication 
and  what  it  shall  contain. 

Chapter  80  of  the  General  Statutes  of  1868  relates 
to  civil  procedure.  That  it  was  the  purpose  of  the 
legislature,  by  the  act  of  1889,  to  amend  said  chapter 
80  of  the  General  Statutes  of  1868  appears  to  us  clear. 
The  title  of  said  chapter  107  of  the  Laws  of  1889 
reads  as  follows : 

"An  act  relating  to  the  code  of  civil  procedure,  and 
amendatory  of  sections  72  and  73,  and  643,  644,  and 
646  and  647  of  chapter  80  of  the  General  Statutes  of 

1868." 

Again,  section  9  of  the  same  act  reads:  "Sec.  9. 
Original  sections  72  and  73  of  chapter  80  of  the  Gen- 
eral Statutes  of  1868  .  .  .  are  hereby  repealed." 
Thus  the  title  to  the  act  and  section  9  thereof  expressly 
mentioned  chapter  80  of  the  General  Statutes  of  1868 
as  being  amended  and  repealed.     The  language  of  the 
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title  of  an  act  cannot  be  ignored  as  an  aid  to  determine 
legislative  intent.  {MitcJieU  v.  The  State,  61  Kan.  779, 
60  Pac.  1055.) 

The  omission  of  the  words  "chapter  80, '*  in  sec- 
tions 1  and  2  of  chapter  107  of  the  Laws  of  1889,  con- 
stitutes the  sole  ground  of  attack  on  the  law.  The 
objection  is  technical  in  a  high  degree,  and  hardly 
worthy  of  the  extended  comment  we  have  made  on  it. 
In  Landrum  v.  Flannigan,  60  Kan.  436,  56  Pac.  763,  it 
was  said : 

'^The  cases  in  which  the  courts  have  been  called 
upon  to  supply  evident  legislative  omissions  by  the  in- 
terpolation of  words  to  complete  the  sense  of  the  act, 
and  thus  harmonize  it  with  the  obvious  legislative  in- 
tent, are  frequent.'* 

The  afladavit  for  service  by  publication  was  not  void 
for  lack  of  venue.  The  strict  rule  laid  down  in  early 
decisions  has  been  greatly  modified  and  relaxed.  In 
Proffatt  on  Notaries,  section  66  (2d  ed.) ,  it  is  said : 

"It  is  presumed,  when  no  venue  is  stated,  that  the 
affidavit  was  taken  within  the  jurisdiction  of  the  officer 
taking  the  affidavit.  So  it  is  held,  that  the  absence  of 
a  venue  is  not  fatal  to  an  affidavit,  for  the  important 
thing  is,  that  it  shall  appear  that  the  oath  was  admin- 
istered by  a  person  authorized  to  administer  the  same  ; 
and  the  omission  to  state  the  venue  may  be  aided, 
when  the  affidavit  is  offered  to  be  used  in  legal  pro- 
ceedings, by  the  presumption  that  the  officer  acted 
within  his  jurisdiction,  and  on  a  prosecution  for  per- 
jury, by  proof  extrinsic  to  the  paper."  (See,  also, 
Reavis  v.  Cowell,  56  Oal.  588;  Young  v.  Young,  18 
Minn.  90.) 

An  attack  is  made  on  the  judgment  in  the  second 
suit,  brought  on  September  13,  1893,  by  the  Farm 
Land  Mortgage  and  Debenture  Company  against  C.J. 
Baker,  wherein  all  his  rights  under  the  deed  from  C. 
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W.  Smith  were  cut  oflF  by  the  decree.  The  plaintiflf 
in  error  is  not  in  a  position  to  attack  the  validity  or 
question  the  regularity  of  that  judgment.  After  it 
was  rendered,  and  in  1896,  Baker,  without  objecting 
to  the  jurisdiction  of  the  court,  filed  a  motion  in  the 
cause  and  claimed  the  right  to  redeem.  In  the  motion 
no  jurisdictional  question  was  raised.  On  that  hear- 
ing Baker's  deposition  was  read  to  sustain  his  claim 
of  iriterest  in  the  property.  By  this  motion  he  entered 
his  appearance  in  the  cause.  (Investment  Co.  v.  Cor- 
nell, 60  Kan.  289,  56  Pac.  475.)  If  he  complained  of 
the  judgment,  he  should  have  commenced  proceed- 
ings in  error  to  have  it  reversed. 
Again,  the  court  found : 

''The  deed  from  0.  W.  Smith  to  C.  J.  Baker  was 
not  recorded  until  seven  months  and  eighteen  days 
after  the  judgment  in  said  suit  No.  7715  was  rendered, 
and  was  recorded  pending  the  publication  of  the 
sheriff's  notice  of  sale,  and  only  fourteen  days  before 
said  sale.'' 

Neither  0.  W.  Smith  nor  plaintiff  in  error  was  ever 
in  possession  of  the  land.  Baker,  therefore,  was  a 
purchaser  peruiente  lite  and  could  obtain  no  greater 
rights  than  his  grantor,  whose  interest  in  the  property 
had  been  terminated  and  cut  off  by  the  decree  in  the 
foreclosure  action.  (Smith  v.  Worster,  59  Kan.  640, 64 
Pac.  676.) 

There  was  no  error  in  the  proceedings,  and  the 
judgment  of  the  court  below  will  be  affirmed* 
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Thomas  Dangerfield  v.  The  Atchison   Topbka  & 
;  Santa  Fb  Railway  Company. 

No.  11,649.    (61PttO.  405.) 

L  Bailboads — Excursion  Ticket — Valfd  Conditions,  Conditions 
in  a  round-trip  excursion  railroad  ticket  stipulating  that  it  shall 
be  used  only  by  the  original  purchaser,  and  requiring  him  to  iden- 
tify himself  as  such  at  the  point  of  destination  before  beginning 
the  return  passage,  are  not  unreasonable  or  invalid. 

2. Non-transferable    Ticket  — Bights    of  Purchaser  — 

Company  not  Estopped.  D.  purchased  the  return  portion  of 
such  a  ticket  from  a  broker  at  the  point  of  destination,  upon  which 
the  conditions  named  were  plainly  printed.  It  had  not  been  signed 
by  the  original  purchaser  and  the  broker  signed  D.'s  name  on  the 
ticket  as  though  he  were  the  original  purchaser,  had  the  signa- 
ture witnessed,  and  then  delivered  it  to  D.,  who  started  on  his 
journey.  The  first  conductor  to  whom  it  was  presented  accepted 
the  ticket  for  passage,  but  the  second  conductor  discovered  that 
D.  was  not  entitled  to  ride  on  the  ticket,  took  it  up,  and  D.,  hav- 
ing refused  to  pay  his  fare,  was  required  to  leave  the  train.  Held, 
that  D.,  not  being  the  original  purchaser,  nor  having  complied 
with  the  conditions  plainly  printed  upon  the  ticket,  was  not  en- 
tled  to  ride  on  the  same ;  that  the  oonditions  of  the  contract  were 
not  waived ;  that  the  railway  company  was  not  estopped  to  refuse 
the  ticket  because  the  agents  of  the  company  to  whom  it  was  first 
presented  did  not  discover  the  imposition;  and  that  when  the 
discovery  was  made  the  company  had  the  right  to  refuse  to  carry 
D.  farther,  and,  upon  his  failure  to  pay  his  fare,  to  require  him  to 
leave  the  train. 

3.  Estoppel — Rule  Stated,  The  general  rule  is  that  the  conduct 
of  one  which  had  been  induced  by  the  misrepresentation  or  fraud 
of  another  cannot  be  relied  on  by  the  latter  as  an  estoppel. 

Error  from  Osage  district  court;   Wm.  Thomson, 
judge.     Opinion  filed  June  9,  1900.     Affirmed. 

Waters  &  WaterSy  for  plaintiff  in  error. 
A.  A.  Hurdy  0.  J.  Wood,  and  W.  Littlefield,  for  de- 
fendant in  error. 
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The  opinion  of  the  court  was  delivered  by 

Johnston,  J. :  Thomas  Dangerfield,  contemplating 
a  trip  to  Europe  and  desirous  of  purchasing  transpor-" 
tation  from  his  home  at  Scran  ton,  Kan.,  to  the  city  of 
New  York,  applied  to  an  agent  at  Scran  ton,  who  wrote 
to  a  ticket-broker  in  Topeka  and  from  him  procured  the 
unused  portion  of  an  excursion  ticket  over  the  Atchi- 
son, Topeka  &  Santa  Fe  railway.  With  this  ticket  he 
started  on  his  journey,  and  the  first  conductor  to  whom 
he  presented  the  ticket  accepted  it  for  passage  from 
Topeka  to  Kansas  City ;  there  another  conductor  came 
upon  the  train,  and  when  the  ticket  was  presented  to 
him  he  took  it  up,  refused  to  allow  Dangerfield  to  ride 
on  it,  and  as  the  latter  did  not  pay  his  fare  he  was  re- 
quired to  leave  the  train.  For  the  loss  sustained  by 
being  compelled  to  discontinue  his  journey,  and  for 
the  disgrace  and  humiliation  of  being  put  off  the  train, 
he  seeks  a  recovery  from  the  railway  company. 

The  ticket  purchased  by  Dangerfield  from  the  ticket- 
broker  at  Topeka  had  been  sold  in  Chicago  at  a  re- 
duced rate  by  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company,  and  provided  for  a  ride  from 
Chicago  to  Topeka  over  the  road  of  the  company 
issuing  it,  and  a  return  to  Chicago  from  Topeka  over 
the  Atchison,  Topeka  <fe  Santa  Fe  railway.  It  was  sold 
subject  to  certain  conditions  that  were  plainly  written 
on  its  face,  and  one  among  them  was  that  it  should 
be  used  within  limited  times,  for  continuous  passage, 
and  only  by  the  original  purchaser,  who  at  the  point 
of  destination  and  before  return  passage  must  identify 
himself  as  the  original  purchaser  in  a  particular  way. 
There  was  a  clause  that  unless  the  provisions  of  the 
ticket  were  fully  complied  with  it  should  be  void.  It 
appears  that  the  original  purchaser  did  not  sign  the 
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ticket  when  it  was  purchased,  as  the  contract  seemed 
to  require,  and  that  the  ticket-broker  signed  Danger- 
field's  name  to  the  ticket  when  the  purchase  was 
made,  as  though  he  were  the  original  purchaser,  and 
had  it  witnessed  by  agents  of  the  railway  company  in 
North  Topeka.  Upon  the  facts  the  district  court  held 
the  ticket  to  be  invalid  in  the  hands  of  Dangerfield, 
and  that  he  was  not  entitled  to  recover  from  the  rail- 
way company. 

Limited  round-trip  tickets,  like  the  one  presented 
by  Dangerfield,  are  in  common  use  throughout  the 
country,  and  the  conditions  written  upon  the  face  of 
such  tickets,  and  which  constitute  the  contract  be- 
tween the  parties,  are  not  unreasonable  or  invalid. 
The  ticket  itself  was  notice  to  Dangerfield  that  it 
could  only  be  used  by  the  original  purchaser,  and 
that  it  was  invalid  in  the  hands  of  any  one  else.  He 
knew  that  he  was  not  the  original  purchaser,  that  his 
name  had  been  signed  to  it  by  some  one  else  as  though 
he  were  the  original  purchaser,  and,  also,  that  he 
had  never  been  identified  to  the  agents  of  the  railway 
company  as  the  original  purchaser.  The  conductor  to 
whom  the  ticket  was  first  presented  did  not  detect 
the  deception  and  raised  no  question  as  to  its  validity, 
but  the  suspicions  of  the  second  conductor  were  in 
some  way  aroused,  and,  upon  inquiry,  he  learned 
from  Dangerfield  that  he  was  not  entitled  to  ride  upon 
the  ticket,  and,  in  default  of  the  payment  of  fare,  he 
required  him  to  leave  the  train. 

The  validity  of  the  contract  between  the  purchaser 
and  the  railway  company  issuing  the  ticket  is  con- 
ceded, and  the  plaintiff  also  concedes  that  the  railway 
company  might  have  refused  the  ticket  when  it  was 
presented  to  its  agents  and  to  the  first  conductor,  but  it 
is  contended  that  the  conductor  having  accepted  it  for 
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passage  at  the  outset,  and  haying  allowed  Dangerfield 
to  start  on  his  journey,  the  railway  company  is  es- 
topped to  question  its  validity  or  to  deny  his  right  to 
be  carried  upon  it.  The  doctrine  of  estoppel  is  not  ap- 
plicable in  such  cases,  and  the  plaintiff,  who  was  pre- 
tending to  be  the  original  purchaser  and  was  therefore 
practicing  a  deceit  upon  the  other  party,  is  not  entitled 
to  invoke  the  equitable  rule  in  his  favor.  The  gen- 
eral rule  is  that  the  conduct  of  one,  which  has  been 
induced  by  the  misrepresentation  or  fraud  of  another, 
cannot  be  relied  on  by  the  latter  as  an  estoppel.  Nor 
can  there  be  any  waiver  or  estoppel  without  knowl- 
edge by  the  agents  of  the  company  of  the  facts  and 
circumstances  under  which  Dangerfield  had  procured 
the  ticket.  The  fact  that  those  to  whom  the  invalid 
ticket  was  first  presented  did  not  detect  the  imposition 
does  not  preclude  the  refusal  of  such  ticket  by  other 
agents  or  conductors  who  subsequently  discovered  its 
invalidity.  {Bowers ^  Appellant,  v.  R.  R.  Co.,  158  Pa.  St. 
302,  27  Atl.  893 ;  Boylan  v.  Hot  Springs  Railroad  Co., 
132  U.  S.  146, 10  Sup.  Ct.  50,  S3  L.  Ed.  290.) 

Attention  is  called  to  the  fact  that  the  original  pur- 
chaser did  not  sign  the  ticket  when  it  was  issued,  but 
it  is  clear  that  his  failure  to  sign  did  not  eliminate  the 
conditions  of  the  contract.  If  these  were  binding 
upon  the  company  they  were  equally  binding  upon 
the  purchaser,  whether  signed  by  him  or  not.  Nor 
does  the  fact  that  the  first  company  omitted  or  dis- 
pensed with  the  signing  of  the  ticket  affect  the  right 
of  the  second  company  to  insist  on  the  conditions ; 
and  it  did  not  make  the  ticket  transferable.  (Comer  v. 
Foley,  98  Ga.  678,  25  S.  E.  671.)  The  ticket  was  in 
fact  not  transferable,  and  Dangerfield,  not  being  the 
original  purchaser,  had  no  right  to  ride  upon  it.  As 
soon  as  the  agents  of  the  company  discovered  that  the 
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conditions  of  the  contract  written  on  its  face  had  been 
violated  they  had  the  right  to  refuse  to  carry  the  pas- 
senger, and,  upon  his  failure  to  pay  fare,  to  require 
him  to  leave  the  train.  (Abram  v.  G.  C.  &  8.  F.  Ely. 
Co,,  83  Tex.  61, 18  S.  W.  321 ;  Moaes  v.  East  Tennessee, 
Virginia  and  Georgia  Railroad,  73  Ga.  356  ;  Rahilly  v.  St. 
Paul  &  Duluth  R.  Co.,  66  Minn.  153,  68  N.  W.  853 ;  1 
Fetter,  CarriSrs,  282.) 
The  judgment  of  the  district  court  will  be  aflBrmed. 


The  St.  Louis  &  San  Francisco  Railboad  Company 
V.  G.  R.  Burrows. 

No.ll,6S0.    (61Pao.438.) 

1.  Railroads — Injury  to  Passenger — Burden  of  Proof,  In  an 
action  by  a  passenger  against  a  common  carrier  to  recover  for  per- 
sonal injuries  received  while  traveling  in  a  conveyance  of  the  lat- 
ter, proof  of  the  accident  and  plaintiff's  injury  casts  the  burden 
on  the  carrier  to  free  itself  from  the  presumption  of  negligence. 
The  gist  of  the  action  being  the  negligence  of  the  defendant,  the 
above  rule  is  not  applicable  in  such  suit  against  a  railway  com- 
pany where  the  evidence  introduced  by  the  plaintiff  shows  that 
the  accident  resulted  from  an  act  of  Gk>d,  unavoidable  casualty, 
or  from  causes  not  connected  with  the  construction,  operation  or 
maintenance  of  the  railway. 

2.  — Contributory    Negligence  —  Question    for    Jury. 

Whether  it  is  an  act  amounting  to  contributory  negligence  for  a 
passenger,  traveling  in  the  caboose  of  a  freight- train,  to  stand  up 
and  lean  forward  to  expectorate  in  a  stove,  while  the  train  is  in 
motion,  should  be  left  to  the  jury. 

3.  Findings — Erroneous  Instruction,  It  is  error  for  the  court  to 
instruct  the  jury  that  their  answers  to  particular  questions  of 
fact  submitted  should  be  consistent  with  one  another.  {Brick 
Co,  V,  Zimmerman,  61  Kan.  750,  60  Pao.  1064.) 

4.  Railroads— -ETvfdencc  of  Injury,  The  case  of  -4.  T,  A  S,  F, 
Rid,  Co,  V,  Johns,  36  Kan.  769,  14  Pao.  237,  as  to  the  admissi- 
bility of  complaints  of  an  injured  person  concerning  the  presence 
of  existing  pain,  followed. 


Digitized  byLjOOQlC 


90  SUPREME  COURT  OF   KANSAS. 

Railroad  Co.  v.  Burrows. 

5.  Instruction  Criticized.     An  instruction  criticised  in 

which  the  jury  were  told  that  before  the  defendant  could  avail 
itself  of  a  plea  of  contributory  negligence  it  must  establish  the 
facts  pleaded  in  defense. 

Error  from  Cherokee  district  court;  A.  H.  Skid- 
MORB,  judge.    Opinion  filed  June  9, 1900.     Reversed. 

STATEMENT. 

In  his  petition  in  the  court  below  plaintiff  alleged 
the  following  facts,  in  substance :  That  on  the  28th 
day  of  February,  1898,  he  purchased  a  ticket  for  first- 
class  passage  over  defendant's  railroad  from  Hallo- 
well,  Kan.,  to  Columbus,  Kan. ;  that,  while  riding  on 
a  freight- train  upon  its  regular  run,  and  on  which  it 
was  the  custom  and  habit  to  carry  passengers,  he  was 
injured  by  reason  of  the  negligence  of  defendant,  its 
agents  and  employees ;  that  the  train,  while  traveling 
at  the  rate  of  from  ten  to  fifteen  miles  per  hour,  came 
to  a  short,  sudden  and  abrupt  stop  and  caused  him  to 
be  thrown  down  and  forward,  thereby  seriously  break- 
ing his  left  arm  just  above  the  wrist,  by  which  fall  his 
back  was  wrenched  and  twisted  and  his  left  side  bruised, 
thereby  inflicting  upon  him  permanent  injury,  etc. 
The  answer  of  the  railroad  company  contained  a  gen- 
eral denial  and  an  allegation  of  contributory  negli- 
gence on  the  part  of  plaintiff  below. 

The  testimony  of  plaintiff  below,  in  which  he  gave 
an  account  of  the  accident  and  how  it  occurred,  we 
have  extracted  from  the  record,  and  it  is  as  follows : 

"Ques.  Now,  where  were  you  when  they  started? 
Ans.  I  was  sitting  down  when  they  started. 

"Q.  Now  go  right  on  and  tell,  Mr.  Burrows,  what 
took  place,  how  far  they  had  run  when  it  took  place, 
if  anything  did,  and  all  about  it.  A.  Well,  they  had 
run  about  a  quarter,  I  guess — 

**Q.  Go  right  on.  A.  About  a  quarter  of  a  mile, 
or  somewheres  near  that,  and  they  were  going  fast  or 
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down  grade,  and  they  just  lit  right  out ;  then  all  to 
once  they  just  stopped  as  sudden  as  if  they  had  run 
against  a  mountain. 

**Q.  Now  state  to  the  jury  just  the  position  you 
were  in  at  the  time  they  stopped,  as  you  have  stated, 
or  just  about.  I  wish  you  would  just  show  the  jury 
the  position  you  occupied  all  the  time.  (Counsel 
brings  seat  and  places  before  the  jury,  and  witness 
uses  same  for  illustration.)  A.  Well,  I  was  sitting 
right  down  close,  middling  close,  to  the  stove,  and  as 
the  train  started  off  I  might  have  been  sitting  there  a 
second  or  two,  or  a  half  a  minute,  or  something  like 
that — I  could  n't  tell  just  how  long  I  was  sitting 
there.  And  I  raised  up  to  look  around  to  see  whether 
I  could  see  any  place  to  spit.  I  chew  tobacco.  I 
did  n't  want  to  spit  on  the  floor,  and  I  raised  up  to 
spit  in  the  stove — 

**Q.  Go  right  on,  Mr.  Burrows,  and  state.  A.  I 
went  to  spit,  and  I  looked  around  to  see  if  there  was 
any  spittoon,  and  there  was  n't  none  there,  and  I  just 
merely  raised  up  and  braced  myself  in  that  way  (in- 
dicating) to  spit;  and  there  was  a  sudden  check  or 
stop  came,  and  I  went  over  and  broke  my  arm.'* 

As  to  the  position  plaintiff  was  in  when  he  fell,  he 
testified  as  follows : 

*'  Ques.  You  looked  around  on  the  dirty  floor  to  find 
some  place  to  spit  and  could  n't  find  any?    Ans.  I  did. 

**  Q.  Then  you  rose  up  and  about  this  position  for  to 
brace  yourself  with  your  left  foot,  and  put  yourself  in 
the  position  to  spit  in  the  stove?  (Counsel  indicates 
position  on  seat  before  the  jury.)    A.  Yes,  sir. 

'*Q.  And  you  were  in  about  the  position  then  that 
I  am  now?    A.  Somewheres  near  that. 

"Q.  Well,  very  nearly  that,  is  it  not?  A.  Well, 
I  don't  know — yes. 

"Q.  Was  that  the  position  you  were  in  when  on 
your  direct  examination?    A.   Yes,  sir. 

"Q.  Your  face  was  about  two  and  one-half  feet 
from  the  floor?  A.  Well,  I  could  n't  tell  how  far  it 
was. 
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*'Q.  And  your  left  arm  was  about  one  and  one-half 
feet  from  the  floor?    A.  I  donH  know  how  far  it  was. 

"Q.  That  is  the  position  that  I  am  in  now?  A.  I 
don't  know  whether  it  was  or  not,  exactly. 

''Q.  That  is  as  near  as  you  can  remember?  A. 
No ;  if  you  put  your  hand  back  there  I  can  remember. 

^'Q.  Back  here?  (Counsel  puts  left  hand  back  on 
seat.)    A.  That  is  where  it  was. 

*'Q.  Your  left  hand  back  on  the  seat?  A.  Yes, 
sir. 

**Q.  Then  your  face  was  about  two  and  one-half 
feet  from  the  floor,  and  the  left  hand  was  against  the 
seat,  your  left  foot  extended  to  brace  you,  and  was  in 
that  position  when  you  fell?  A.  Yes,  somewheree 
near  that  position. 

**Q.  That  is  as  near  as  you  can  now  state  it?  A. 
Yes,  sir. 

'*Q.  Now,  about  how  far  were  you  from  the  stove? 
A.  Well,  I  was  probably  two  feet ;  may  be  not  quite 
so  far. 

''Q.   West  of  it?    A.   I  was  west  of  it. 

*'Q.  And  about  how  far  north  of  it  were  you?  A. 
Well,  I  wasn't  very  far  north.     It  was  pretty  close. 

'*  Q.  Now  you  say  when  the  train  suddenly  stopped 
you  fell  between  the  stove  and  the  seat.  A.  Between 
the  stove  and  the  seat. 

''Q.  Now,  after  you  had  fallen  to  the  floor,  how 
soon  thereafter  did  you  see  the  drummer  ?  A.  Well, 
I  seen  him  just  as  soon  as  I  fell  down  on  the  floor ; 
and  there  he  came  to  me,  and  I  was  trying  to  get  up ; 
he  came  and  helped  me  up.  I  could  not  get  up  my- 
self, I  was  hurt  so,  with  one  hand  and  the  train  was 
running. 

**Q.  Now,  Mr.  Burrows,  after  the  sudden  stop  and 
fall  which  you  say  you  met  with  and  the  injury  you 
received,  what  did  the  train  then  do?  A.  It  ran 
right  on. 

**Q.  Just  kept  up  and  went  on  east?  A.  Just 
went  right  on  east.  According  to  my  judgment  the 
train  was  running  at  a  speed  of  from  ten  to  fifteen 
miles  an  hour  wheu  the  accident  happened. 


Digitized  byLjOOQlC 


VOL.  62.    JULY  TERM,  1900.  93 

Railroad  Co.  v.  Burrows. 

*'Q.  You  say  the  drummer  assisted  you  to  your 
feet  after  you  fell  there?  How  did  he  do  it.  A. 
Why,  he  got  up  and  got  around  me,  I  could  not  tell 
you  just  how ;  but  he  catched  hold  of  me  around  me 
and  says  he,  'Are  you  hurt?'  I  says,  'Yes,  my  back.' 
I  think  I  said  my  back  and  arm  was  hurt. 

"Q.  Now,  you  say  that  when  you  fell  in  the  car 
you  fell  with  your  head  to  the  east,  to  the  eastward  ? 
A.   Right  to  the  east,  eastward,  yes. 

*'Q.  Fell  between  the  seat  and  the  stove  ?  A.  Yes, 
sir. 

"Q.  The  car  was  neat  and  clean  and  tidy?  A. 
Not  very. 

"Q.  It  was  nH  clean ;  it  was  dirty  inside  ?  A.  Yes, 
sir,  on  the  floor.*' 

There  was  no  evidence  introduced  on  behalf  of  the 
defendant  railway  company.  The  jury,  in  answer  to 
particular  questions  of  fact,  found  that  plaintiff  was 
fifty-six  years  old  and  of  sound  mind  and  judgment ; 
that  the  train  was  not  moving  when  he  got  on,  and 
the  caboose  had  arrived  at  the  depot  at  that  time  ;  that 
the  plaintiff  had  been  on  the  train  five  or  ten  min- 
utes before  the  accident  occurred,  and  it  was  moving 
at  the  time  of  the  injury  at  least  ten  miles  an  hour  ; 
that  plaintiff  fell  towards  the  engine ;  that  there  were 
seats  in  the  caboose  that  plaintiff  might  have  occu- 
pied ;  that  the  accident  would  have  occurred  if  plaintiff 
had  been  sitting  down ;  that  the  train  was  a  quarter 
of  a  mile  from  the  depot  when  the  accident  happened  ; 
that  plaintiff  had  traveled  on  freight- trains  and  knew 
that  there  was  more  or  less  jar  and  jolt  in  the  hand- 
ling of  the  same ;  that  he  did  not  tell  the  conductor 
that  there  was  no  use  of  making  any  report  of  the 
accident ;  that  he  was  on  the  north  side  of  the  car  west 
of  the  stove  when  the  injury  occurred ;  that  he  was 
not  standing  up  in  the  car  and  was  not  injured  by  an 
unavoidable  accident ;  that  the  train  was  running  be- 
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tween  Hallowell  and  Sherwin  when  the  accident  oc- 
curred, and  that  the  conductor  knew  plaintiff  was  on 
the  train ;  that  some  member  of  the  train  crew  was 
negligent,  but  the  evidence  did  not  show  which  one, 
^  and  that  the  negligence  consisted  of  improper  hand- 
ling of  the  train ;  that  plaintiff  was  not  injured  by 
reason  of  the  running  in  or  out  of  the  slack  of  the 
train ;  that  the  train  was  not  handled  in  the  usual 
and  ordinary  manner,  in  that  it  was  suddenly  and 
violently  stopped;  that  the  crew  might  have  been 
competent,  but  they  were  not  careful  at  the  time  of 
plaintiff's  injury ;  that  they  could  not  tell  which  mem- 
ber of  the  crew  was  not  careful  and  competent ;  that 
the  sudden  stopping  of  the  train  was  the  direct  and 
proximate  cause  of  the  injury. 

There  was  a  general  verdict  for  the  plaintiff  below, 
with  answers  returned  to  particular  questions  of  fact, 
upon  which  judgment  was  rendered  by  the  court.  A 
motion  for  a  new  trial  was  overruled. 

/.  W.  Oleedj  J.  L.  Hunt,  and  D,  E.  Palmer,  for  plain- 
tiff in  error. 

(7.  A.  McNeill,  Chas.  Stevens,  and  Chas.  Smith,  for 
defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  Plaintiff  in  error  earnestly  contends 
that  the  trial  court  erred  in  overruling  its  demurrer 
to  the  evidence  for  the  reason  that  the  testimony  in- 
troduced by  plaintiff  below  raised  no  presumption  of 
negligence  on  the  part  of  the  railroad  company  or  its 
servants  in  the  operation  of  the  train.  It  cites  au- 
thority to  the  effect  that  if  the  accident  occurred  under 
circumstances  which  might  be  attributable  to  causes 
unavoidable  on  the  part  of  the  railroad  company, 
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mere  proof  of  plaintiff's  injury  is  insufficient  to  make 
a  prima  fade  case  of  negligence  against  the  carrier. 

We  have  carefully  examined  the  cases  cited,  to- 
gether with  others  involving  this  question,  and  con- 
clude that  the  rule  of  evidence  in  cases  of  injtiry 
to  a  passenger  is  in  accord  with  the  de- 
'  nSiSS?^- ^'    cision  of  this  court  in  A.  T.  &  8.  F.  Rid. 

biini«n  of  proof. 

Co.  V.  Elder,  57  Kan.  312,  316,  46  Pac. 
311.  An  accident  resulted  in  death.  The  deceased 
left  a  widow  and  next  of  kin  surviving  him.  The 
court  said : 

''Under  the  pleadings  and  the  allegations  of  negli- 
gence contained  in  the  petition,  it  devolved  upon  the 
plaintiff  below  in  the  first  instance  only  to  prove  the 
derailment,  the  injury  of  the  passenger  thereby,  that 
death  occurred  from  the  injury,  and  that  the  deceased 
left  a  widow  or  kindred  surviving  him ;  and  it  then 
became  incumbent  upon  the  company,  in  order  to 
escape  liability,  to  show  that  the  derailment  resulted 
from  inevitable  accident  or  something  against  which 
no  human  prudence  or  foresight  on  the  part  of  the 
company  could  provide.  {8.  K.  Rly.  Co.  v.  Walsh,  45 
Kan.  653,  659,  26  Pac.  45,  and  cases  cited ;  Mo.  Pac. 
Ely.  Co.  V.  Johnson,  55  id.  344,  345,  40  Pac.  641.) 

If  the  testimony  introduced  on  behalf  of  the  plain- 
tiff in  such  cases  should  develop  that  the  injury  re- 
sulted from  an  act  of  God,  unavoidable  casualty,  or 
from  causes  not  connected  with  the  construction, 
operation  or  maintenance  of  the  railroad,  then  the 
burden  of  proof  would  not  shift  to  the  defendant  to 
account  for  the  accident,  for  the  explanation  itself 
(made  by  the  plaintiff)  would  exonerate  the  carrier 
from  the  charge  of  negligence.  The  gist  of  the  action 
is  want  of  care  on  the  part  of  defendant.  A  pre- 
sumption of  negligence  in  such  cases  arises  not  from 
the  fact  of  the  injury  alone,  but  from  its  cause  or  the 
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circumstances  attending  it ;  and  if  such  circumstances 
as  detailed  in  the  testimony  introduced  by  the  plain- 
tiff should  show,  for  instance,  that  he  was  shot 
through  a  window  by  a  person  distant  from  the  track, 
or  that  the  train  was  struck  by  lightning,  that  he  fell 
down  while  the  train  was  standing  still,  or  that  the 
accident  happened  in  some  other  manner  wholly 
beyond  the  control  of  the  carrier  or  its  servants,  there 
would  be  no  presumption  of  negligence  for  the  de- 
fendant to  rebut,  for  the  reason  that  the  plaintiff  had, 
in  his  account  of  the  accident,  disproved  the  charge 
of  negligence  made  by  him.  The  railroad  company 
being  held  to  the  highest  degree  of  care  which  human 
prudence  or  foresight  can  provide,  it  is  suflBcient  in  this 
class  of  cases  to  show  prima  facie  that  the  injury  was 
occasioned  by  the  failure  of  some  portion  of  the 
machinery^  appliances  or  means  provided  for  the 
transportation  of  passengers,  or  any  other  thing  which 
the  carrier  can  and  ought  to  control  as  a  part  of  its 
duty  to  carry  passengers  safely.  (Meier  v.  The  Penn- 
sylvania Railroad  Co,,  64  Pa.  St.  225.)  A  presumption 
of  negligence  arises  from  the  occurrence  of  an  accident 
alone  when  it  proceeds  from  an  act  of  such  character 
that,  when  due  care  is  taken  in  its  performance,  no 
injury  ordinarily  ensues  from  it  in  similar  cases,  or 
where  it  is  caused  by  the  mismanagement  or  miscon- 
struction of  a  thing  over  which  the  defendant  has 
immediate  control,  and  for  the  management  or  con- 
struction of  which  he  is  responsible.  {Transportation 
Company  v.  Downer,  11  Wall.  129,  20  L.  Ed.  160.) 

In  Gleason  v.  Virginia  Midland  Rid.  Co.  140  U.  S. 
435,  444,  11  Sup.  Ct.  862,  35  L.  Ed.  463,  this  question 
was  considered  by  the  supreme  court  of  the  United 
States.  The  accident  in  that  case  occurred  by  reason 
of  a  landslide  in  a  railway  cut,  caused  by  an  ordi- 
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nary  fall  of  rain.  It  was  held  that  an  injury  to  a 
passenger,  caused  by  the  train  coming  in  contact  with 
the  earth  which  had  fallen  down  upon  the  track, 
raised  a  presumption  of  negligence  on  the  part  of  the 
railway  company,  and  threw  the  burden  of  proof  of 
showing  that  the  slide  was  in  fact  the  result  of 
causes  beyond  the  control  of  the  railway  company 
upon  the  latter.  In  passing  on  the  question,  the 
court  said : 

**The  law  is  that  the  plain tiflF  must  show  negligence 
in  the  defendant.  This  is  done  prima  facie  by  show- 
ing, if  the  plaintiff  be  a  passenger,  that  the  accident 
occurred.  If  that  accident  was  in  fact  the  result  of 
causes  beyond  the  defendant's  responsibility,  or  of  the 
act  of  Grod,  it  is  still  none  the  less  true  that  the  plaintiff 
has  made  out  his  prima  facie  case.  When  he  proves 
the  occurrence  of  the  accident,  the  defendant  must 
answer  that  case  from  all  the  circumstances  of  excul- 
pation, whether  disclosed  by  one  party  or  the  other. 
They  are  its  matter  of  defense.  And  it  is  for  the  jury 
to  say,  in  the  light  of  all  the  testimony,  and  under 
the  instructions  of  the  court,  whether  the  relation  of 
cause  and  effect  did  exist,  as  claimed  by  the  defense, 
between  the  accident  and  the  alleged  exonerating  cir- 
ciunstances.''     (See,  also.  Law.  Pres.  Ev.  128.) 

We  think  the  plaintiff  below,  by  the  testimony  of- 
fered in  his  behalf,  brought  the  case  within  the  es- 
tablished rule,  and  that  when  he  rested,  B,prim^facie 
charge  of  negligence  had  been  made  out,  which  the 
railway  company  was  called  on  to  meet  in  order  to 
overcome  the  presumption  against  it. 

Nor  can  we  hold,  as  a  matter  of  law,  that  the  plain- 
tiff below  was  guilty  of  contributory  negligence.  This 
question  was  one  for  the  jury.  {A.T.  <k  S.  F.  Rid.  Co, 
V.  Hughes,  55  Kan.  491,  40  Pac.  919.) 
^  ™^*^"^  ^®  cannot  say,  from  the  fact  that  plain- 
tiff below  leaned  over  toward  the  stove 

7— C2KAN. 
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to  spit,  that  he  was  guilty  of  an  act  of  negligence. 
This  is  not  an  uncommon  thing  to  do.  Railroads  rec- 
ognize the  general  use  of  tobacco,  both  for  smoking 
and  chewing,  by  running  smoking-cars  on  all  passen- 
ger-trains and  by  furnishing  their  coaches  with  cuspi- 
dors. Plaintiff  was  riding  in  a  caboose  attached  to  a 
freight-train,  and  it  is  not  quite  clear  from  the  testi- 
mony what  his  position  was  immediately  before  he 
was  injured,  but  it  would  seem  that  he  had  assumed 
a  crouching  position,  with  one  hand  on  the  seat  to 
brace  himself.  In  Beaver  v.  A.  T.  &  S.  F.  Bid.  Co.,  56 
Kan.  514,  43  Pac.  1136,  it  was  said : 

"In  an  action  to  recover  for  personal  injuries,  where 
the  defense  is  contributory  negligence  on  the  part  of 
the  plaintiff,  the  court  cannot  tr  .e  the  case  from  the 
jury  and  determine  as  a  matter  of  law  that  the  plain- 
tiff was  negligent  where  the  standard  of  care  required 
of  him  was  a  subject  upon  which  different  opinions 
might  be  entertained,  and  where  the  facts  shown  and 
inferences  to  be  drawn  from  them  were  such  that  rea- 
sonable minds  might  differ  with  respect  to  whether  he 
had  acted  as  a  reasonably  prudent  man  should  have 
done  under  the  circumstances. '' 

The  degree  of  care  required  on  the  part  of  a  railway 
company  toward  a  passenger  traveling  in  the  caboose 
of  a  freight-train  was  considered  in  Mo.  Pac.  Ely.  Co. 
V.  HoUomb,  44  Kan.  332,  24  Pac.  467. 

Objection  is  made  to  the  reception  of  testimony  of 

professional  and  lay  witnesses  relating  to  complaints 

of  plaintiff  with  regard  to  the  existence 

-^e'^^ioe  "^    of  his  pain  and  suffering  communicated 

to  them  after  the  accident.     Counsel'for 

plaintiff  below,  in  propounding  questions  upon  this 

point,   brought  themselves   strictly  within  the   rule 

stated  in  A.  T.  &  S.  F.  Bid.  Co.  v.  Johns,  36  Kan.  769, 

14  Pac.  237,  and  inquired  concerning  the  presence  of 
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existing  pain,  and  the  answers  given  were  responsive 
to  such  questions.  There  was  no  error  in  the  admis- 
sion of  such  testimony. 

Particular  questions  of  fact  were  submitted  to  the 
jury  on  behalf  of  the  defendant  to  be  answered,  and 
one  of  the  instructions  relative  thereto  was  the  fol- 
lowing: 

"Your  answers  to  these  questions,  if  any,  should 
be  consistent  each  with  the  other,  and  should  be  an- 
1  lacoBstotent         swored,  iu  the  event  that  your  verdict 

flndSSgs-errone-  is  for  the  plaiutiflF,  in  the  light  of  the 

out  Instruotioii.  .  -  ,  ,,^'.  ■. 

testimony,  after  due  consideration  there- 
of, and  under  the  rules  of  law  given  you  in  this 
case." 

There  was  error  in  this  direction  to  the  jury.  It 
was  not  their  duty  to  reconcile  the  answer  of  any  par- 
ticular question  of  fact  with  another,  but  to  answer 
each  question  in  accordance  with  the  preponderance 
of  evidence  bearing  upon  the  fact  involved  in  the  in- 
terrogatory. {Brick  Co.v.  Zimmermanj  61  Kan.  750,  60 
Pac.  1064,  and  cases  cited.)  This  erroneous  instruc- 
tion compels  a  reversal  of  the  cause,  and,  in  view  of 
another  trial,  we  think  that  the  following  instruction 
is  subject  to  criticism. 

''The  plea  of  carelessness  and  want  of  due  care  and 
caution  on  the  part  of  the  plaintiff  is  an  affirmative 
plea  tendered  by  the  defendant,  and,  before  it  can 
avail  itself  of  the  relief  in  such  plea  sought,  it  must 
establish  by  the  fair  weight  of  the  evidence  the  facts 
stated  in  such  allegation  and  defense.'' 

By  this  direction  the  jury  might  have  been  misled 
into  the  belief  that  if  the  plaintiff,  by  testimony 
.  r.  *-.w^  offered  in  his  behalf,  had  shown  con- 

JJgJSSST"       tributory  negligence  upon  his  part,  the 
instraotioiia.       game  could  not  avail  the  defendant,  be- 
cause the  fact  of  such  contributory  negligence  was  not 
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established  by  the  company.  A  similar  instruction 
was  passed  on  and  criticized  in  Railway  Co.  v.  MerriU, 
61  Kan.  671,  60  Pac.  819. 

Again,  the  court  instructed  the  jury  that  if  they 
found  that  the  plaintiff,  by  reason  of  his  carelessness 
and  negligence,  as  alleged  by  the  defendant  in  its 
answer,  occasioned  the  injury,  then  there  could  be  no 
recovery.  In  the  answer  it  was  alleged  that  the  in- 
jury was  occasioned  wholly  by  the  plaintiff's  own 
carelessness  and  negligence.  It  would  thus  follow 
from  the  instruction  that  the  plaintiff  might  never- 
theless recover,  although  his  injury  was  occasioned 
partly  through  his  own  negligence.  The  instruction 
was  misleading. 

The  judgment  of  the  court  below  will  be  reversed 
and  a  new  trial  ordered* 


ro2  looL 


W.  0.  Appelgate  v.  R.  M.  Young. 

No.ll.60S.*    (61Pae.408.) 

BoHD  VOB  Affbarahoe— Deposit  of  Money  Insufficient,  Upon 
the  poetponement  of  a  trial  for  miedemeanor,  a  justice  of  the 
peace  may  release  the  defendant  from  custody  upon  the  execution 
of  a  sufficient  recognizance  for  his  appearance  for  trial  at  the  ap- 
pointed time,  but  the  justice  has  no  authority  to  accept  a  deposit 
of  money  in  lieu  of  bail  or  as  a  substitute  for  a  recognizance. 
Money  so  taken  remains  the  property  of  the  defendant  and  may  be 
recovered  by  him. 

Error  from  court  of  appeals,  northern  department ; 
John  H.  Mahan,  Abijah  Wells,  and  Sam'l  W.  Mc- 
Elroy,  judges.   Opinion  filed  June  9, 1900.   Reversed. 

*For  opinion  by  the  court  of  appeals,  see  9  Kan.  App.  ^83,  58 
Pac.  1000.— Rep. 
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Joseph  A.  Gill,  and  Garver  &  Larimer ,  for  plaintiff 
in  error. 
'     W.  8.  WUlcoxson,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  J. :  This  was  an  action  to  recover  money 
deposited  with  a  justice  of  the  peace  to  obtain  the  re- 
lease of  the  defendant  who  was  prosecuted  for  a  mis- 
demeanor. On  a  warrant  charging  a  violation  of  the 
prohibitory  liquor  law,  W.  O.  Appelgate  was  arrested 
and  taken  before  R.  M.  Young,  a  justice  of  the  peace 
of  Thomas  county.  Upon  application  of  Appelgate 
the  justice  continued  the  case  and  required  him  to  en- 
ter into  a  recognizance  in  the  sum  of  $200  for  his  ap- 
pearance. This  was  furnished,  but,  the  surety  not 
being  satisfactory,  Appelgate  deposited  J200  with  the 
justice  and  the  recognizance  was  then  approved. 
Subsequently  another  continuance  was  granted  and  a 
like  recognizance  was  required  of  Appelgate,  and,  the 
$200  being  still  in  the  possession  of  the  justice,  the  re- 
cognizance then  tender^d  was  also  approved.  At  the 
appointed  time  for  the  trial  Appelgate  failed  to  appear 
and  the  recognizance  which  he  gave  was  forfeited, 
but  nothing  was  said  about  the  forfeiture  of  the  money 
which  was  in  the  hands  of  the  justice.  Afterward 
Appelgate  returned  for  the  alleged  purpose  of  appear- 
ing before  the  justice  and  was  again  taken  into  cus- 
tody. When  he  went  before  the  justice  he  asked  for 
the  return  of  the  §200  deposit,  but  his  motion  was  de- 
nied. After  a  change  of  venue  he  was  tried  for  the 
offense  charged  against  him  and  was  acquitted.  When 
the  change  of  venue  was  taken  from  Young  he  did  not 
transmit  the  money  deposited  with  him  to  the  justice 
before  whom  the  case  was  tried,  nor  was  there  any 


Digitized  byLjOOQlC 


102         SUPREME  COURT  OF  KANSAS. 
Api>elgate  v.  Young. 

order  or  declaration  that  it  had  been  forfeited.  Appel- 
gate  demanded  from  Young  the  return  of  the  money^ 
and  the  demand  being  refused,  the  present  proceeding 
was  brought  to  recover  it. 

The  question  of  the  authority  of  the  justice  to  take 
the  deposit  as  a  security  for  the  appearance  of  the  de- 
fendant and  to  withhold  the  same  upon  demand  was 
raised  upon  the  pleadings,  and  the  district  court  ruled 
ihat  no  such  authority  existed ;  that  the  money  re- 
mained the  property  of  Appelgate,  and  gave  him  judg- 
ment for  the  amount  of  the  deposit.  How  may  a 
defendant  charged  with  a  misdemeanor,  and  whose 
trial  is  postponed,  obtain  a  release  from  custody?  In 
section  5  of  the  code  of  procedure  before  justices  of 
the  peace  in  misdemeanors  (Gen.  Stat.  1897,  ch.  104, 
§  6;  Gen.  Stat.  1899,  §  5618),  express  provision  is 
made  that  a  recognizance  with  suflScient  security  shall 
be  taken  conditioned  that  the  defendant  shall  appear 
for  trial  at  the  time  and  place  appointed.  The  secur- 
ity mentioned  in  this  provision  clearly  refers  to  the 
person  or  persons  signing  the  recognizance,  and  does 
not  include  security  collateral  to  the  recognizance. 
No  mention  is  made  in  any  of  the  provisions  of  the 
act  that  money  or  property  may  be  deposited  supple- 
mental to  a  recognizance  or  in  lieu  of  bail.  A  release 
from  custody  by  means  of  a  recognizance  having  been 
expressly  provided  for  in  the  procedure  before  justices 
in  misdemeanors,  that  method  must  be  followed,  and 
the  justice  cannot,  in  the  absence  of  statutory  author- 
ity, accept  money  in  lieu  of  bail  or  as  a  substitute  for 
a  recognizance.  As  tending  to  sustain  this  view,  see 
The  State  v.  Lane,  11  Kan.  458 ;  McCartney  v.  Wilson, 
17  id.  294;  Beckwith  v.  K.  C.  &  0.  Bid.  Co.,  28  id. 
484;  Beinhard  v.  City,  49  Ohio  St.  257,  31  N.  E.  35; 
Butler  et  al.  v.  Foster,  14  Ala.  323 ;  United  States  v.  Faw, 
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lOranch,  C.  C.  486;  Eagan  v.  Stevens,  39  Hun,  311. 
Section  145  of  the  criminal  code  (Gen.  Stat.  1397,  ch. 
102,  §  144  ;  Gen.  Stat.  1899,  §  5395)  does  provide  that 
the  defendant  may  deposit  money  in  lieu  of  bail  with 
the  clerk  of  the  court,  and  thus  obtain  a  release  from 
custody  y  and  the  contention  is  that  this  provision  is 
made  applicable  to  misdemeanors  before  a  justice  by 
section  20  of  the  justices'  code  (Gen.  Stat.  1897,  ch. 
104,  §  18 ;  Gen.  Stat.  1899,  §  5633 ) .     It  provides  : 

**A11  proceedings,  including  the  mode  of  procuring 
and  the  grounds  for  a  change  of  venue,  upon  the  tried 
of  misdemeanors  before  a  justice  of  the  peace,  shall 
be  governed  by  the  provisions  of  the  code  of  criminal 
procedure,  so  far  as  the  same  are  in  their  nature  ap- 
plicable, and  in  respect  to  which  no  provision  is  made 
by  statute.'' 

If  no  provision  had  been  made  in  the  procedure  be- 
fore justices  in  misdemeanors  for  a  release  of  the 
defendant  from  custody  when  the  case  was  continued, 
section  145  of  the  criminal  code  would  certainly  have 
been  applicable,  and  a  discharge  from  custody  might 
have  |been  obtained  by  means  of  a  money  deposit. 
The  justices'  code,  however,  having  specifically  pro- 
vided for  a  release  from  custody  in  cases  of  misde- 
meanor, there  is  neither  necessity  nor  right  to  invoke 
or  apply  the  provisions  of  the  other  code.  It  is  true, 
as  the  defendant  below  contends,  that  the  justices' 
code  does  not  provide  for  a  deposit  of  money  in  lieu 
of  a  recognizance  or  bail,  but  it  does  provide  a  par- 
ticular method  for  obtaining  a  release  from  custody 
in  such  cases  ;  and  the  court  is  not  warranted  in  ad- 
ding other  methods  than  those  definitely  prescribed 
by  the  legislature.  We  cannot  look  to  the  code  of 
criminal  procedure  except  in  proceedings  *'in  respect 
to  which  no  provision  is  made  by  statute."   {The  State, 
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ex  rel.f  v.  Brayman,  35  Kan.  714, 12  Pac.  111.)  In  Toles 
V.  Adee  et  al.,  84  N.  Y.  222,  it  was  said  'Hhat  public 
policy  requires  that  officers  armed  with  bailable  proc- 
ess for  the  arrest  of  defendants,  should,  in  taking 
bonds  or  other  security  for  their  enlargement,  be  held 
to  a  strict  compliance  with  statutory  requirements, 
neither  accepting  less  nor  demanding  more  than  the 
law  prescribes.''  Having  taken  and  retained  the 
money  without  authority,  it  must  be  treated  as  the 
property  of  Appelgate,  and  therefore  he  was  entitled 
to  recover  the  same. 

The  judgment  of  the  court  of  appeals  will  be  re- 
versed, and  the  judgment  of  the  district  court  will  be 


I  w  mj         The  Statb  op  Kansas  v.  Thomas  F.  Gopf. 

No.  11,078.*    (61Pao.688.) 

Cbiminal  'PBAcmov— Failure  of  Defendant  to  Testify.  In  the 
trial  of  a  oriminal  case  in  whioh  the  defendant  fails  to  testify,  it 
is  error  for  the  court  to  refuse  to  instruct,  if  requested  by  him, 
that  "the  fact  that  the  defendant  did  not  testify  in  this  cause 
should  not  be  construed  to  affect  his  innocenoe  or  guilt." 

Appeal  from  court  of  appeals,  northern  department ; 
John  H.  Mahan,  Abijah  Wblls,  and  Sam'l  W.  Mc- 
Elboy,  judges.  Opinion  filed  June  9,  1900.  Re- 
versed. 

A.  A.  Qodardf  attorney-general,  and  0.  W.  Jones, 
county  attorney,  for  the  state. 
H.  J.  Earwiy  and  W.  M.  Roberts,  for  appellant. 

*  For  opinion  by  the  court  of  appeals,  see  10  Kan.  App.  — ,  61 
Pac.  680.— Ebp. 
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The  opinion  of  the  court  was  delivered  by 

DosTER,  C.  J. :  This  is  an  appeal  from  a  judgment 
of  conviction  of  a  misdemeanor.  We  ordered  a  certi- 
fication of  the  case  from  the  court  of  appeals  in  order 
to  give  consideration  to  the  question  whether  it  was 
the  duty  of  the  trial  court,  upon  defendant's  re- 
quest, to  give  to  the  jury  the  following  instruction : 
''The  fact  that  the  defendant  did  not  testify  in  this 
cause  should  not  be  construed  to  affect  his  innocence 
or  guilt."  In  this  case  the  court  of  appeals  for  the 
northern  department  held  that  a  refusal  to  give  this 

instructioil  was  not  error.   (10  Kan.  App. ,  61Pac. 

680.)  The  court  of  appeals  for  the  southern  depart- 
ment, in  The  State  v.  Evans,  9  Kan.  App.  889  (per 
curiam) ,  58  Pac.  240,  made  a  contrary  holding. 

The  criminal  code,  section  215  (Gen.  Stat.  1897, 
ch.  102,  §  218 ;  Gen.  Stat.  1899,  §  5465),  after  declar- 
ing the  competency  of  defendants  in  criminal  cases 
and  their  wives  to  testify,  further  provides : 

''That  the  neglect  or  refusal  of  the  person  on  trial 
to  testify,  or  of  a  wife  to  testify  in  behalf  of  her  hus- 
band, shall  not  raise  any  presumption  of  guilt,  nor 
shall  that  circumstance  be  referred  to  by  any  attorney 
prosecuting  in  the  case,  nor  shall  the  same  be  con- 
sidered by  the  court  or  jury  before  whom  the  trial 
takes  place." 

Section  215a  also  declares:  ''If  the  accused  shall 
not  avail  himself  of  his  right  to  testify  in  any  case,  it 
shall  not  be  construed  to  affect  his  innocence  or  guilt." 
Is  it  the  duty  of  the  court,  upon  the  defendant's 
request,  to  instruct  the  jury  in  accord  with  the  above- 
quoted  statutory  provisions  ?  We  think  it  is.  Is  sec- 
tion 215,  above  quoted,  in  the  nature  of  a  limitation 
upon  the  power  of  the  judge  in  the  matter  of  instruc- 
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tions,  or  does  it  require  of  him  the  performance  of  a 
duty  as  to  instructions  when  requested  by  the  defend- 
ant ?  We  think  it  does  the  latter.  It  is  a  fact  that  it 
is  always  within  the  power  of  a  defendant  accused  of 
crime  to  give  exculpatory  evidence  in  his  behalf.  It 
is  a  fact  that  his  failure  to  do  so  will  be  noticed,  com- 
mented upon,  and  considered  by  others,  unless  they 
are  under  a  legal  or  sworn  duty  not  to. do  so.  The 
very  object  of  the  statute  was  to  guard,  as  well  as 
could  be,  against  the  consequences  of  these  well-known 
facts ;  hence  it  was  provided  that  they  should  not  be 
commented  on  by  the  prosecuting  attorney,  nor  con- 
sidered by  the  court  or  jury;  that  is,  not  considered 
to  the  prejudice  of  the  defendant. 

But  how  shall  the  right  of  the  defendant  be  guarded 
against  that  natural  suspicion  of  the  jury  aroused  by 
his  failure  to  testify,  unless  the  law  governing  the 
jury's  duty  be  explained  to  them  by  the  court?  The 
statute  does  not  say  that  the  defendant's  failure  to 
testify  shall  not  be  commented  on  by  the  court,  but 
it  says  that  it  shall  not  be  considered  by  it ;  that  is, 
it  shall  not  be  taken  into  account  against  the  defend- 
ant ;  not  that  the  court  shall  not  guard  the  defendant's 
rights  against  adverse  criticism  and  consideration  by 
others.  If  the  statute  were  to  be  construed  in  ac- 
cordance with  the  theory  of  the  state  it  would  utterly 
fail  in  at  least  one,  if  not  all,  of  its  provisions.  Sup- 
pose the  county  attorney,  in  disregard  of  the  prohibi- 
tion upon  him,  should  refer  to  the  circumstance  of 
the  defendant's  failure  to  testify,  and  suppose  the 
court,  as  in  duty  bound,  should  interfere  to  check 
him  and  should  order  him  to  desist,  and  should  in- 
struct the  jury  to  give  no  heed  to  his  remarks  in  that 
respect,  the  court  would  be  of  necessity  considering 
the  defendant's  failure  to  testify.     It  would  be,  how- 
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ever,  considering  it  with  a  view  to  the  protection  of 
bis  legal  rights ;  but,  under  the  theory  of  the  state, 
the  very  duty  thus  performed  would  involve  an  error 
of  law. 

The  decisions  of  the  courts  are  not  all  uniform  on 
the  question.  In  The  State  v.  Robinson,  117  Mo.  663, 
23  S.  W.  1066,  and  State  v.  Pearce,  56  Minn.  226, 
57  N.  W.  652,  1065,  the  refusal  to  give  the  instruc- 
tion upon  defendant's  request  was  held  not  to  be  error. 
A  contrary  holding  was  made  in  Farrell  v.  The  People, 
133  111.  244,  24  N.  E.  423.  In  Matthews  v.  The  People, 
6  Colo.  App.  456,  41  Pac.  839  ;  People  v.  Flynn,  73  Cal. 
512,  15  Pac.  102 ;  Foxwell  v.  The  State,  63  Ind.  539 ; 
and  Metz  v.  State,  46  Neb.  547,  65  N.  W.  190,  it  was 
held  not  to  be  error  for  the  court,  in  the  lack  of  a  re- 
quest by  defendant,  to  fail  to  give  the  instruction. 
The  logic  of  these  decisions  and  the  language  of  the 
opinions  are  to  the  effect  that  the  court's  failure  to  in- 
struct, if  requested  by  the  defendant,  would  have  been 
error. 

Some  other  claims  of  error  are  made  by  the  ap- 
pellant, but  they  are  not  well  taken.  However,  for 
the  reasons  above  given,  the  judgments  of  the  court  of 
appeals  and  of  the  district  court  are  reversed,  and  a 
new  trial  ordered. 


Digitized  byLjOOQlC 


108         SUPREME  COURT  OF  KANSAS. 
Dobbs  V.  The  State. 


62    106 

"^  ^1         Gbobgb  H.  Dobbs  and  Emblia  Nbw  v.  Thb  Statb. 

Ck)RAM  Nobis — Not  a  New  and  Distinct  Suit,  A  writ  of  error 
ooram  nobis  may  be  obtained  in  a  criminal  proceeding:  by  a  mo- 
tion for  the  writ  and  notice  thereof  served  on  the  county  attorney. 
For  such  purpose  the  state  is  deemed  to  be  still  in  court,  and  upon 
the  facts  in  this  case  it  is  held^  that  the  motion  to  obtain  the  writ 
is  a  proceeding  in  the  principal  case  to  which  the  state  was  a  party, 
and  not  a  new  and  distinct  suit  brought  by  the  defendants  against 
the  state. 

Error  from  Greenwood  district  court ;  0.  W.  Shinn, 
judge.     Opinion  filed  June  9,  1900.     Reversed. 

StoweU  &  Nold,  for  plaintiflFs  in  error. 
i.  H.  JoJmson,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  J. :  This  was  a  motion  for  a  writ  of  error 
coram  nobis  in  a  prosecution  in  Greenwood  county  of 
Gteorge  H.  Dobbs  and  Emelia  New,  who  were  con- 
victed of  murder  on  January  24,  1898.  The  motion, 
which  was  accompanied  by  an  affidavit  setting  forth 
the  reasons  for  the  issuance  of  the  writ,  which  is  de- 
signated as  an  assignment  of  errors,  was  filed  in  the 
district  court  on  February  25,  1899.  At  the  same 
time  notice  of  the  motion  was  served  on  the  county 
attorney  of  Greenwood  county,  who  subsequently  ap- 
peared and  moved  the  court  to  dismiss  the  motion  and 
proceeding  on  jurisdictional  grounds,  namely:  (1) 
That  the  state  is  a  sovereign  power  which  cannot  be 
sued  without  its  consent,  and  that  no  consent  has 
been  given ;  (2)  that  no  service  of  a  sufficient  sum- 
mons has  been  made  upon  the  state;  and  (3)  that 
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no  bond  or  security  for  costs  has  been  given  or  any 
sufficient  excuse  stated  for  the  failure  to  give,  the  same. 

The  court  sustained  that  motion  and  dismissed  the 
proceeding,  and  the  defendants  in  the  prosecution 
prosecuted  proceedings  in  the  court  of  appeals,  and 
that  court  certified  the  case  to  the  supreme  court. 

It  is  not  denied  that  the  writ  of  error  coram  nobis  is 
available  in  cases  like  the  present  one,  nor  is  there 
any  attack  made  on  the  sufficiency  of  the  averments 
upon  which  the  application  for  the  writ  is  based.  In 
fact,  the  sufficiency  of  the  averments  or  the  merits  of 
the  controversy  appear  not  to  have  been  considered  or 
decided  by  the  trial  court,  but  the  decision  rests  alone 
upon  the  view  that  this  is  an  independent  proceeding, 
which  cannot  be  brought  against  the  state  without  its 
consent.  Treating  the  writ  as  an  available  remedy, 
as  we  must,  the  only  question  open  for  review  at 
this  time  is  whether  the  state  was  in  court  and  re- 
quired to  answer  the  motion  of  which  notice  was 
served  on  the  county  attorney.  If  the  proceeding  is 
to  be  regarded  as  a  new  suit  brought  against  the  state, 
to  obtain  a  new  trial  upon  one  of  the  statutory  grounds, 
as  was  done  in  Ashell  v.  The  State,  60  Kan.  51,  55  Pac. 
338,  the  ruling  of  the  trial  court  was  right  and  should 
be  affirmed.  On  the  other  hand,  if  it  is  not  a  new 
action  against  the  state,  but  a  proceeding  instituted 
by  the  defendants  in  the  criminal  prosecution,  as  was 
done  in  The  State  v.  Calhoun,  50  Kan.  523,  32  Pac.  38, 
18  L.  R.  A.  838,  the  state  must  be  regarded  as  still  in 
court  and  subject  to  challenge  by  the  common-law  writ 
of  error  coram  nobis.  Manifestly  the  defendants  un- 
dertook to  follow  the  procedure  employed  in  the  Cal- 
houn case,  for,  instead  of  causing  a  summons  to  be 
issued  and  served,  the  attention  of  the  state  and  the 
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court  was  again  called  to  the  case  by  a  mere  motion 
and  the  notice  of  the  same. 

In  entitling  the  motion  the  defendants  were  first 
named — that  is,  there  was  a  transposition  of  the  names 
of  the  parties  to  the  prosecution.  It  seems  to  us  that 
the  correct  practice  in  moving  for  a  writ  of  error 
coram  nobis  is  to  retain  the  title  of  the  principal  case, 
but  this  practice  is  not  universally  followed,  as  some 
courts  hold  that  the  paper  ought  not  to  be  entitled  in 
any  suit.  (5  Encyc.  PI.  A  Pr.  32.)  The  important 
consideration  is  that  the  nature  of  the  relief  sought 
by  the  proceeding  shall  be  clearly  stated,  and  that  it 
shall  be  institute  in  the  very  same  case  in  which  the 
error  is  alleged  to  have  been  committed.  Whatever 
may  be  the  correct  practice,  the  fact  that  the  names 
of  the  parties  were  transposed  in  the  title  employed 
on  the  motion  and  other  papers  hardly  justiBes  the 
court  in  treating  the  application  for  the  writ  as  a  new 
proceeding  wholly  apart  and  distinct  from  the  prose- 
cution in  which  the  moving  parties  were  convicted. 
The  record  of  the  prosecution  was  still  open ;  the  state 
was  still  in  court  in  that  case,  and  was  subject  to 
challenge  by  the  defendants'  motion  for  the  purpose 
of  obtaining  any  relief  that  may  be  obtained  by  the 
writ  of  error  coram  nobis.  The  steps  taken  were  sub- 
stantially those  which  were  employed  in  Tfie  State  v. 
Cnlhoun,  supra,  and  we  think  that  error  was  commit- 
ted in  holding  that  the  state  was  not  in  court  and  in 
dismissing  the  proceeding. 

The  judgment  of  the  court  will  be  reversed. 
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Thb  State  op  Kansas  v.  Al.  Start.  r^  ^^^ 

No.  11,7S9.    (61  Pao.  SM.)  '  ^    ^30 

1.  JuBY  AND  J UROBB— Illegal  Discharge,  The  case  of  T?ie  State 
V.  Allen,  59  Kan.  758,  54  Pac.  1060,  followed. 

2. Illegal    Correction   of    Entry  — Jurisdiction    ajter 

Change  of  Venue,  Neither  the  district  court  of  m  county  to 
which  a  crimical  action  has  been  transferred  by  change  of  venue 
from  another  county  of  the  same  district  nor  the  judge  of  the  dis- 
trict at  chambers  has  power  to  vacate  or  amend  the  journal  entry 
of  a  judgment  or  order  of  the  court  of  the  county  from  which  the 
removal  was  made,  so  as  to  show  a  legal  discharge  of  the  jury  at 
a  former  trial  had  in  such  countyt  and  thereby  defeat  the  defend- 
ant's plea  of  former  jeopardy,  based  upon  the  record  as  it  stood 
when  the  change  of  venue  was  made. 

Error  from  Hodgeman  district  court ;  J.  E.  An- 
drews, judge.   Opinion  filed  June  9, 1900.   Reversed. 

A.  A.  Oodard,  attorney-general,  Albert  H.  Wilson, 
county  attorney,  H.  L.  Anderson,  county  attorney,  and 
W.  H.  Russell,  for  The  State. 

H.  Fierce,  G.  P.  Cline,  8. 1.  Hole,  Chas.  Buch^,  and 
J.  W.  McCormiCy  for  appellant. 

The  opinion  of  the  court  was  delivered  by 

DosTBR,  C.  J. :  This  is  an  appeal  from  a  judgment 
of  the  district  court  of  Hodgeman  county  sentencing 
the  appellant  for  the  crime  of  manslaughter  in  the 
fourth  degree.  The  homicide  occurred  in  Rush  county. 
A  trial  was  had  in  that  county  at  the  October  term  for 

1898,  which  resulted  in  a  conviction.  From  the  judg- 
ment then  pronounced  an  appeal  was  taken  to  this 
court,  and  it  was  reversed  and  a  new  trial  ordered. 
{The  StaU  v.  Start,  60  Kan.  256,  56  Pac.  15.)  A  trial 
was  again  had  in  Rush  county  at  the  October  term, 

1899,  but  the  jury  failed  to  agree.     The  record  of  this 
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second  trial,  after  reciting  the  impanelment  of  the 
jury,  the  trial  of  the  case,  and  the  submission  of  it  to 
the  jury,  concludes  in  the  following  language :  ' '  There- 
after, on  the  14th  day  of  October,  1899,  the  jury,  not 
having  agreed  upon  a  verdict,  was  by  the  court  dis- 
charged.'' The  record  contains  no  statement  indi- 
cating the  reasons  for  the  discharge  of  the  jury  other 
than  the  fact  that  they  had  not  agreed  on  a  verdict. 
A  change  of  venue  to  Hodgeman  county  was  taken. 
Rush  and  Hodgeman  counties  are  in  the  same  judicial 
district  and  are  of  course  presided  over  by  the  same 
judge,  and  all  the  trials  herein  spoken  of  were  had 
before  him.  The  case  was  twice  tried  at  the  regular 
December,  1899,  term  of  Hodgeman  county.  At  each 
of  these  trials  the  defendant  interposed  a  plea  of  for- 
mer jeopardy.  Demurrers  to  these  pleas  were  sus- 
tained and  the  defendant  ordered  to  trial.  At  both 
trials  the  jury  disagreed  and  the  case  was  ordered  to 
be  again  heard  at  an  adjourned  term  in  January, 
1900.  At  this  adjourned  session  the  defendant  again 
interposed  a  plea  of  former  jeopardy,  reciting  his  trial 
at  the  previous  October  term  in  Rush  county  and  the 
unauthorized  discharge  of  the  jury  without  a  verdict. 
Upon  the  hearing  of  this  plea,  the[[attorneys  for  the 
state  moved  the  court  to  correct  the  journal  entry  of 
the  proceedings  of  the  district  court  of  Rush  county 
so  as  to  show  legal  reasons  for  the  discharge  of  the  jury 
in  that  county,  and  thereby  to  conform  to  what  were 
claimed  to  have  been  the  actual  facts.  This  motion 
was  sustained,  and  an  amended  journal  entry  of  the 
proceedings  in  Rush  county  prepared  and  signed  by 
the  judge.  This  journal  entry  recited  reasons  suffi- 
cient in  law  for  the  discharge  of  the  jury  in  Rush 
county.     The  plea  of  former  jeopardy  was  thereupon 
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overruled  and  a  trial  had,  which  resulted  in  the  judg- 
ment of  conviction  before  stated. 

In  The  8taU  v.  AUen,  59  Kan.  758,  54  Pac.  1060,  it 
was  held: 

''Where  a  defendant  has  been  placed  upon  trial  on 
a  criminal  charge  and  the  jury  is  duly  impaneled  and 
sworn,  the  court  cannot  arbitrarily  discharge  the  jury 
before  a  verdict  is  returned ;  and  a  discharge  in  such 
case,  unless  an  absolute  necessity,  and  for  reasons 
which  are  sufficient  in  law,  will  operate  as  an  ac- 
quittal. 

''The  essential  facts  upon  which  the  discharge  is 
based,  and  the  finding  of  the  court  thereon,  must  be 
entered  of  record,  and  unless  the  record  shows  the  ex- 
istence of  such  facts  and  the  decision  of  the  court 
thereon,  and  that  they  constitute  sufficient  grounds 
for  discharge,  the  defendant  cannot  again  be  put  on 
trial  for  the  same  offense. 

"A  record  entry  that  the  jury,  not  having  agreed, 
is  discharged,  does  not  show  inability  to  agree,  or  any 
necessity  for  a  discharge." 

The  facts  of  that  case  and  of  this  one  are  identical  in 
effect,  and  the  records  of  the  two  cases  are  very  nearly 
identical  in  language.  No  question  is  raised  by  the 
state  in  this  case  as  to  the  controlling  authority  of  the 
one  cited.  The  record  of  the  proceedings  of  the  dis- 
trict court  of  Rush  county  at  the  October  term  for 
1899,  as  first  made  up,  utterly  failed  to  show  any  suf- 
ficient reason  for  the  discharge  of  the  jury.  Under 
the  decision  in  The  State  v.  AUen,  supra,  the  defend- 
ant thereupon  became  entitled  to  a  discharge  from 
custody.  The  only  question,  therefore,  is,  Of  what 
effect  were  the  proceedings  in  Hodgeman  county  pur- 
porting to  amend  and  correct  the  record  of  Rush 
county  7  Our  decided  judgment  is  that  they  were  of 
no  effect  whatever.  The  constitution  of  the  state  de- 
clares that  "the  district  courts  shall  have  such  juris- 
8—62  KAif. 
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diction  in  their  respective  districts  as  may  be  provided 
by  law/'  (Art.  3,  §  6.)  "The  several  justices  and 
judges  of  the  courts  of  record  in  this  state  shall  have 
such  jurisdiction  at  chambers  as  may  be  provided  by 
law.''   (Art.  3,  §16.)  The  statutes  provide: 

**  There  shall  be  in  each  county  organized  for  judi- 
cial purposes,  a  district  court,  which  shall  be  a  court 
of  record,  and  shall  have  general  original  jurisdiction 
over  all  matters,  both  civil  and  criminal,  not  other- 
wise provided  by  law,"  etc.  (Gen.  Stat.  1897,  ch.  86, 
§1;  Gen.  Stat.  1899,  §1879.) 

**The  judges  of  the  district  courts,  within  their  re- 
spective districts,  shall  have  and  exercise  such  power 
in  vacation  or  at  chambers  as  may  be  provided  by 
law,  and  shall  also  have  power  in  vacation  to  hear 
and  determine  motions  to  vacate  or  modify  injunctions, 
discharge  attachments,  vacate  orders  of  arrest,  and 
to  grant  or  vacate  all  necessary  interlocutory  orders," 
etc.  (Gen.  Stat.  1897,  ch.  85,  §2;  Gen.  Stat.  1899, 
§1880.) 

The  first  of  these  statutes  confers  power  on  the 
courts  in  term  time ;  the  second  confers  power  on  the 
judges  at  chambers.  Elsewhere  in  the  statute  may  be 
found  provisions  which,  as  to  particular  matters,  con- 
fer power  either  on  the  court  or  on  the  judge,  but 
none  of  them  confers  the  power  that  in  this  case  was 
exercised  by  the  judge  of  the  district  court  of  Hodge- 
man county,  either  as  a  judge  or  as  a  court.  It  will 
be  borne  in  mind  that  the  order  in  question  was  made 
by  the  district  court  of  Hodgeman  county  as  to  a  case 
in  the  district  court  of  Rush  county,  or  rather  as  to  a 
case  which  had  been  in  the  last-named  county.  Now, 
while  these  two  counties  are  in  the  same  judicial  dis- 
trict, and  the  district  courts  of  both  of  the  counties 
are  presided  over  by  the  same  judge,  yet  they  are  not 
the  same  courts.  They  are  separate  and  independent 
— as  much  so  as  though  they  were  not  in  the  same 
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district.  For  convenience  in  the  administration  of 
justice  the  state  is  divided  intp  districts,  each  district 
embracing  the  number  of  counties  assigned  to  it,  but 
the  counties  so  assigned  are,  for  all  judicial  purposes, 
in  every  sense  of  the  word,  independent  of  one  another. 
The  district  court  of  Hodgeman  county  had,  there- 
fore, no  jurisdiction  whatever  to  make  an  order  affect- 
ing a  case  in  Rush  county,  or  vacating  or  correcting 
the  records  of  the  district  court  of  that  county,  merely 
because  the  judge  of  the  two  counties  happened  to  be 
the  same.  To  allow  such  power  to  be  exercised  would 
logically  lead  to  the  obliteration  of  all  distinctions  be- 
tween the  district  courts  of  the  different  counties,  and 
to  lodge  in  the  judge  of  the  district  the  power  to  hold 
court  for  the  entire  district  in  such  single  county  as 
he  might  choose. 

Nor,  viewing  the  judge  making  the  order  at  his 
chambers,  and  the  order  as  one  made  in  the  vacation 
of  the  district  court  at  Rush  county,  can  the  authority 
exercised  be  upheld.  However,  the  state  does  not 
claim  that  the  order  was  made  at  chambers  in  vaca- 
tion. If  such  claim  were  made,  it  would  of  necessity 
have  to  be  brought  within  the  terms  of  the  final  clause 
of  section  2  of  the  statute  above  quoted,  which  reads  : 
'*And  to  grant  or  vacate  all  necessary  interlocutory 
orders."  But  the  order  in  question,  if  interlocutory 
in  any  sense,  was  not  so  in  the  sense  which  justified 
the  judge  at  chambers  to  make  it.  It  was  an  order 
vacating  the  entry  of  one  judgment  and  directing  the 
entry  of  another,  and  such  kind  of  order  can  only  be 
made  by  the  court.  There  are  no  statutory  provi- 
sions conferring  poVer  upon  the  district  courts  to  va- 
Cr«te  or  amend  their  orders  and  judgments  which, 
by  their  terms,  are  made  applicable  in  criminal  cases, 
and,  of  course,  no  statutory  power  in  the  judges  at 
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chambers  to  make  such  vacation  or  amendment  in 
such  class  of  cases.  If  the  power  to  vacate  and  amend 
orders  in  criminal  cases  exists ,  it  is  either  inherent  in 
the  court  or  the  judge,  or  is  allowable  under  the  terms 
of  sections  668  et  aeq.  of  the  code  of  civil  procedure. 
(Gen.  Stat.  1897,  ch.  95,  §601;  Gen.  Stat.  1899, 
§  4862.)  It  may  be  that  in  respect  to  such  matters  the 
code  of  criminal  procedure  appropriates  to  itself  the 
provisions  of  the  code  of  civil  procedure  for  the  vaca- 
tion or  amendment  of  judgments  and  orders,  but,  if  so, 
the  power  to  vacate  or  amend  must  be  exercised  by 
the  court  and  not  by  the  judge,  because  the  sections 
of  the  code  of  civil  procedure  referred  to  confer  power 
on  the  court,  not  on  the  judge.  It  is  probably  true 
that,  independently  of  the  statute,  power  exists  to  va- 
cate or  revise  the  entry  of  judgments  or  orders,  but, 
if  so,  it  is  the  court,  not  the  judge,  which  possesses 
the  power.  Wherever  such  power  is  discussed  it  is 
spoken  of  as  belonging  to  the  court,  and  never  as  be- 
longing to  the  judge.  (1  Black,  Judg.  §  297.)  Upon 
the  other  hand,  the  rule  is  that  the  powers  of  a  judge 
at  chambers  are  only  such  as  have  been  conferred 
upon  him  by  statute. 

''The  powers  of  judges  at  chambers  are  usually 
regulated  by  statute  or  rules  of  court,  and  the  general 
doctrine  is  that  all  judicial  business  must  be  trans- 
acted in  court,  whether  there  be  any  express  direc- 
tion to  that  effect  or  not ;  and  that  such  business  as 
may  be  transacted  out  of  court  is  exceptional  and 
must  find  its  express  authority  in  statute."  (4  Encyc. 
PL  &  Pr.  337.  See,  also.  In  re  Bamhovse,  60  Kan. 
849,  58  Pac.  480.) 

*' When  a  law  authorizes  or  contemplates  the  doing 
of  a  judicial  act,  it  is  and  must  be  understood  to  mean 
that  the  court,  in  term  time,  may  or  must  do  it,  and 
not  the  judge  in  vacation,  unless  expressly  conferred 
by  the  words  of  the  law."  {William  S.  Reybum 
agt.  Basaett  and  Brackett,  McCahon,  [Kan.  Ter.]  86.) 
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That  an  order  for  the  vacation  or  correction  of  a 
judgment  is  not  an  interlocutory  order  which  may  be 
made  by  the  judge  in  vacation  is  sufficiently  evidenced 
by  the  fact  that  the  power  to  amend  or  vsicate  is  lim- 
ited to  the  courts,  as  such,  by  sections  568  et  aeq.  of 
the  civil  code  above  cited.  It  would  be  startlingly 
strange,  indeed,  to  hold  that,  although  the  exercise  of 
the  power  of  vacation  or  amendment  of  judgments 
and  orders  in  civil  cases  is  limited  to  the  courts  in 
term  time,  yet  the  same  power  may  be  exercised  in 
criminal  cases  by  the  judge,  out  of  court,  in  vacation. 
It  will  be  observed  that  it  is  not  merely  the  power  to 
vacate  or  modify  judgments  and  orders  which  in  fact 
have  been  rendered  that,  by  the  terms  of  section  568  of 
the  civil  code,  is  limited  to  courts,  but  it  is  also  the 
power  to  vacate  or  amend  judgments  which  have 
been  irregularly,  undesignedly  or  mistakenly  entered 
which  is  likewise  limited  to  courts,  and  thus  by 
implication  denied  to  judges.  W4ien  an  entry  of  judg- 
ment has  been  made,  whether  by  mistake  or  other- 
wise, the  court  is  bound  to  treat  it  as  a  judgment 
until  it  can  be  gotten  rid  of  in  the  usual  and  formal 
way.  There  is  no  more  power  in  the  judge  at  cham- 
bers to  vacate  the  entry  of  a  judgment  never  rendered 
than  there  is  to  vacate  the  entry  of  one  which  in  fact 
was  rendered.  In  the  case  under  consideration,  a 
judgment  was  entered  on  the  records  of  the  district 
court  of  Rush  county.  That  judgment,  so  it  was 
claimed,  was  incorrect,  irregularly  obtained,  or  the 
entry  of  it  was  made  by  mistake  of  the  clerk. 
Nevertheless  it  had  to  be  treated,  for  the  time  being, 
as  a  judgment.  It  was  the  only  evidence  of  the  action 
of  the  court.  It  imported  absolute  verity,  and  was 
entitled  to  stand  as  a  judgment  until  by  proper  pro- 
ceedings it  could  be  vacated  or  corrected.     Hence,  for 
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the  purpose  of  the  power  to  vacate,  no  distinction  can 
be  drawn  between  a  judgment  and  an  entry  purport- 
ing to  be  a  judgment.     For  the  purpose  of  the  case 
we  are  considering,  or  any  other  like  case,  they  are " 
one  and  the  same  thing. 

But  we  are  not  without  authority  upon  the  precise 
question.  In  the  case  of  Devine  v.  The  People,  100  111. 
290,  an  order  of  court  improvidently  settling  an  er- 
roneous bill  of  exceptions  in  a  criminal  case  was  made. 
Upon  the  discovery  of  that  fact  the  judge  who  tried 
the  case  settled  a  supplemental  bill  of  exceptions  at 
his  chambers  in  another  county,  so  as  to  correct  the 
errors  of  the  original  bill.  The  supreme  court  refused 
to  consider  the  supplemental  bill,  saying : 

**It  is  a  well-recognized  principle  that  judges  can 
exercise  no  judicial  functions  in  vacation  except  such 
as  they  are  specially  authorized  to  do  by  statute.  It 
is  true  the  mere  settling  and  signing  of  a  bill  of  ex- 
ceptions may  not  be  the  exercise  of  judicial  power, 
yet,  when  once  it  is  signed,  sealed  and  filed  in  the 
proper  office,  it  becomes  as  much  a  part  of  the  record 
as  an  indictment  or  declaration  when  so  filed,  and, 
like  other  portions  of  the  record,  it  imports  a  verity, 
and  no  plea  or  averment  will  be  admitted  which  ques- 
tions the  truth  of  what  it  imports.  If  what  purports 
to  be  a  record  has  been  so  made  up  by  the  clerk  or 
other  official  as  to  not  speak  the  real  facts,  it  must 
be  amended  so  as  to  conform  to  them,  and  this 
can  only  be  done  by  the  court  whose  record  is  sought 
to  be  amended,  and  must,  as  a  general  rule,  be  done 
on  due  notice  to  all  such  as  will  be  affected  by  the 
amendment.  It  would  certainly  be  competent  for  the 
legislature  to  authorize  judges  to  hear  and  determine 
questions  of  this  character  in  vacation,  but  we  are 
aware  of  no  statute  that  authorizes  them  to  do  so/' 

To  the  same  eflFect  are  the  cases  of  Ingram  v.  Belk 
etal,,  2  Rich.  Law  (S.  0.)  Ill;  Oarlington  v.  Cope- 
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land,  32  S.  C.  58,  10  S.  E.  616.  Some  contrary  hold- 
ings have  been  made  in  Louisiana,  but  they  are  not 
in  harmony  with  any  of  the  other  authorities,  and  un- 
less consonant  with  the  rules  of  the  civil  law  which 
prevail  in  that  state  are  erroneous  in  principle.  See, 
also,  State  v.  Folke,  2  La.  Ann.  744;  Picard  &  Weil  v. 
Privaly  35  id.  370. 

But  the  order  for  the  amendment  of  the  record 
must  be  regarded  as  erroneous  for  another  reason, 
which  appears  to  us  equally  as  conclusive  as  the  one 
above  given.  Whether  regarded  as  an  order  made  by 
the  district  court  of  Hodgeman  county,  or  by  the 
judge  of  the  district  court  of  Rush  county  at  his 
chambers  in  Hodgeman  county,  the  order  was  made 
as  to  a  case  which  had  no  existence  or  status  in  Rush 
county,  the  county  in  which  it  was  designed  to  oper- 
ate. There  was  no  case  in  Rush  county.  The  case 
which  at  one  time  had  been  upon  the  docket  in  that 
county  had  been  transferred  to  another  county.  After 
the  transfer  the  case  was  pending  in  Hodgeman 
county,  and  wholly  pending  there,  and  the  district 
court  of  Hodgeman  county  had  jurisdiction  over  the 
defendant  only  in  that  county,  but  the  order  was 
made  to  operate  upon  the  defendant  as  though  he 
were  still  in  Rush  county.  Neither  the  court  nor  the 
judge  could  make  an  order  affecting  the  rights  of  the 
defendant  except  in  the  jurisdiction  in  which  his  case 
was  triable,  or  rather  could  make  no  order  operative 
within  a  jurisdiction  in  which  he  was  not  being  held 
for  trial.  When  the  venu6  of  a  case  has  been  changed 
from  one  county  to  another  the  court  from  which  the 
order  of  removal  is  made  loses  jurisdiction  over  the 
case,  and  jurisdiction  over  it  henceforth  becomes 
lodged  in  the  court  to  which  the  change  has  been 
made.     There  may  be  some  exceptions  to  this  as  a 
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general  proposition,  but  in  the  main  the  rule  as  stated 
must  be  considered  as  sound,  because  two  courts  can- 
not have  jurisdiction  at  the  same  time  over  the  same 
parties  and  the  same  subject-matter.  A  case  declara- 
tive of  the  principle  i&Keenv.  Schnedler,  92  Mo.  576,  2 
S.  W.  312.  In  that  case  it  was  held  that  a  court  to 
which  the  venue  of  a  case  had  been  changed  had  no 
jurisdiction  to  allow  a  bill  of  exceptions  as  to  matters 
occurring  in  the  court  from  which  the  removal  had 
been  made. 

But,  after  all,  the  general  principle  applicable  to 
this  case  is  one  that  has  been  frequently  decided  in 
this  state,  and  that  is  that  a  court  has  no  power  in 
vacation  to  render  a  judgment  in  a  cause.  In  the 
case  of  In  re  Millington,  Petitioner,  24  Kan.  214,  it  was 
ruled  that  judicial  proceedings  not  had  at  a  regular 
and  valid  term  of  the  court  are  void.  In  the  case  of 
Earls  V.  Earls,  27  Kan.  538,  it  was  held  that  a  judg- 
ment of  divorce  could  not  be  rendered  in  vacation  in 
a  case  which  had  been  tried  at  the  preceding  term. 
In  the  case  of  Cox  v.  The  State,  ex  rel.,  30  Kan.  202, 
2  Pac.  155,  it  was  held  that  where  by  operation  of  law 
a  term  of  court  in  a  certain  county  expired,  in  order 
to  the  commencement  of  a  term  in  another  county  of 
the  same  district,  a  case  on  trial  before  a  judge  pro  tern. 
in  the  first-mentioned  county  could  not  be  concluded 
in  that  county  after  the  expiration  of  the  term  there, 
and  while  the  regular  judge  of  the  district  was  hold- 
ing the  other  term  in  the  other  county.  In  the  case 
of  Packard  v.  Packard,  34  Kan.  53,  7  Pac.  628,  an  action 
for  divorce  and  alimony  had  been  tried  in  one  county. 
A  judgment  granting  the  divorce  was  rendered  before 
the  close  of  the  term,  but  the  matter  of  alimony  was 
taken  under  advisement  and  was  determined  after  the 
term  and  in  another  county.     It  was  held  that  that 
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part  of  the  judgment  relating  to  alimony  should  be 
set  aside  and  held  for  naught. 

Our  conclusion  is  that  the  order  made  in  Hodgeman 
county  correcting  the  journal  entry  of  proceedings  in 
Rush  county  was  made  without  jurisdiction  either  in 
the  court  or  the  judge,  and  that  it  could  not  operate 
against  the  defendant's  plea  of  former  jeopardy; 
and,  inasmuch  as  no  similar  order  can  eyer  be  made 
without  the  defendant's  consent,  he  is  entitled  to  his 
discharge  upon  his  plea.  The  judgment  of  the  court 
below  is  therefore  reversed,  with  directions  for  the 
appellant's  discharge. 


The  Board  of  County  Commisioners  op  the  County 
OP  Harper  v.  George  E.  Cole,  as  Auditor,  and 
Frank  E.  Grimes,  as  Treasurer ,  etc. 

No.  11.756.    (61  Pao.  408.) 

1.  Taxatiov— Delinquent  State  Taoces^ Liability  of  County, 
By  the  terms  of  sectioD  182  of  chapter  158,  General  Statutes  of 
1897  (GeD.  Stat.  1899,  §7296),  in  oonneotion  with  chapter  199, 
Laws  of  1885  (Gen.  Stat.  1897,  ch.  158,  §§221-226;  Gen.  Stot. 
1899,  §§  7364-7371 ),  counties  are  liable  to  the  state  for  uncollected 
state  taxes  levied  on  lands  which,  in  default  of  payment,  are  sold 
at  delinquent  tax  sale  and  bid  in  by  the  county ;  and  by  the  last- 
mentioned  act  provision  is  made  for  the  collection  of  such  taxes 
by  a  special  additional  levy  in  the  year  succeeding  the  delin- 
quency. 

2. Case  Followed.    The  case  of  Railway  Co.  v.  Clarke  60 

Kan.  831,  58  Pac  561,  foUowed. 

Original  proceeding  in  mandamus.     Opinion  filed 
June  9,  1900.     Writ  denied. 
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T.  A.  Noftzger,  for  plaintiff. 

A.  A.  Oodardy  attorney-general,  J.  8.  West,  and  B. 
H.  Tracy,  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

DosTBR,  C.  J. :  This  is  an  original  action  of  man- 
damus brought  by  the  board  of  commissioners  of 
Harper  county  to  compel  the  auditor  and  the  treas- 
urer of  the  state  to  credit  the  county  with  certain 
amounts  of  state  tax  charged  against  it  in  the  years 
preceding  1898,  and  uncollected  by  it  on  its  delin- 
quent land  tax  sales.  The  contention  of  the  plaintiff 
is  that  counties  which  have  been  compelled  to  bid  in 
lands  at  tax  sales  and  which  haye  not  been  able  to 
secure  a  redemption  of  the  lands  for  the  full  amount 
of  taxes  charged,  or  have  not  been  able  to  sell  or  as- 
sign their  tax-sale  certificates  for  the  full  amount  of 
taxes  charged,  are  relieved  from  liability  to  the  state 
as  to  the  unrealized  portion  of  state  taxes.  The  con- 
tention of  the  state  is  that  chapter  199  of  the  Laws  of 
1885,  in  connection  with  section  182  of  chapter  158, 
General  Statutes  of  1897  (Gen.  Stat.  1899,  §  7296) ,  de- 
clares the  liability  of  the  county  for  such  unpaid  taxes 
and  provides  for  a  special  levy  to  make  up  the  delin- 
quency. In  Railway  Co.  v.  Clark,  60  Kan,  831,  58 
Pac.  561,  we  held  with  the  state  on  the  same  ques- 
tion, but  the  correctness  of  our  conclusion  in  that  case 
is  now  challenged.  We  did  not  in  the  opinion  in  that 
case  make  special  mention  of  all  the  statutory  provi- 
sions bearing  on  the  question,  and  will,  therefore,  in 
this  one  review  them. 

Chapter  196,  Laws  of  1872,  provided  that  in  case 
lands  were  bid  in  by  a  county  at  tax  sales  and 
remained  unredeemed  for  five  years,  the  county  treas- 
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urer  should  sell  them  for  such  sum  as  could  be  real- 
ized, and,  after  paying  the  costs  of  the  proceeding, 
distribute  the  proceeds  to  the  various  funds  entitled 
thereto  in  proportion  to  the  amounts  due  such  funds. 
This  act  was  repealed  by  section  158  of  chapter  34, 
Laws  of  1876. 

Chapter  39,  Laws  of  1877,  also  provided  for  a  sale 
of  lands  bid  in  by  counties  at  tax  sales  for  such  sum 
as  could  be  realized.  The  procedure  under  this  stat- 
ute was  by  foreclosure  of  the  tax  lien,  and,  like  the 
statute  of  1872,  it  directed  the  distribution  of  the  pro- 
ceeds to  the  various  funds  entitled  to  it. 

Chapter  43,  Laws  of  1879,  provided  that  if  lands 
bid  in  by  counties  at  tax  sales  should  remain  unre- 
deemed for  three  years,  the  county  commissioners 
might  permit  the  owners  to  redeem  for  a  less  sum 
than  the  taxes,  or  the  county  clerk  might  assign  the 
county's  tax-sale  certificate  for  a  less  sum  than  the 
amount  due  thereon.  It  also  provided  in  its  third 
section  for  a  distribution  of  the  proceeds  of  redemp- 
tion or  assignment  to  the  different  funds. 

While  all  the  above-mentioned  acts  provided  that 
the  net  proceeds  realized  from  the  above-mentioned 
sales,  redemptions  or  assignments  of  certificates 
should  be  distributed  among  and  credited  to  the  dif- 
ferent funds  in  proper  proportion,  none  of  them  pro- 
vided what  should  be  done  as  to  the  unrealized 
portion  of  taxes.  While  it  would  seem  that  a  proper 
account  of  such  unrealized  taxes  should  be  kept,  none 
of  the  acts  in  terms  so  provided. 

Chapter  199,  Laws  of  1885  (Gen.  Stat.  1897,  ch. 
158,  §  221 ;  Gen.  Stat.  1899,  §  7364),  provided  in  its 
first  section  that,  as  to  lands  sold  under  the  acts  of 
1872  and  1877,  the  county  clerk  should  **  divide  and 
charge  the  amount  of  such  unrealized  tax  to  the  sev- 
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eral  funds  in  proper  proportion/'  etc.,  while  in  its 
second  section  it  amended  the  third  section  of  chapter 
43,  Laws  of  1879  ( Gen.  Stat.  1897,  ch.  158,  §  222 ; 
Gen.  Stat.  1899,  §  7365) ,  by  adding  a  provision  that 
taxes  uncollected  upon  a  redemption  or  assignment  of 
the  certificate  of  sale  of  lands  sold  and  bid  in  by  the 
county  should  be  *  *  divided  among  and  charged  to  the 
several  funds  in  proper  proportion,''  etc.  Thus  the 
provisions  of  the  law  as  to  the  debiting  and  crediting 
of  realized  and  unrealized  taxes  on  lands  sold  under 
the  acts  of  1872  and  1877,  or  redeemed,  etc.,  under 
the  act  of  1879,  were  made  uniform  and  plain. 

None  of  these  acts,  nor  any  acts  to  which  our  atten- 
tion has  been  called,  provided  a  method  of  securing 
to  the  state  the  unrealized  portion  of  taxes  which  the 
counties  had  been  unable  to  collect  on  land  sales,  re- 
demptions, or  assignments  of  certificates.  However, 
during  all  this  time  there  was  a  provision  declaring 
that  each  county  should  be  responsible  to  the  state  for 
the  full  amount  of  taxes  levied  for  state  purposes, 
together  with  a  provision  which,  seemingly,  though 
not  as  we  think  in  proper  construction,  would  seem 
to  neutralize  or  modify  the  one  first  mentioned,  to  the 
effect  that  the  county  treasurer  should  not  be  required 
to  pay  to  the  state  treasurer  more  state  taxes  than 
actually  collected  by  him.  (Gen.  Stat.  1868,  ch.  107, 
§§  132, 134 ;  Laws  of  1876,  §§  102, 104.)  These  pro- 
visions are  still  on  the  statute-book.  (Gen.  Stat. 
1897,  ch.  158,  §§181,  182;  Gen.  Stat.  1899,  §§7295, 
7296.)  The  meaning  of  these  two  sections  is  that 
while  counties  are  liable  to  the  state  for  the  full 
amount  of  the  levy  for  state  purposes,  the  county 
treasurer  shall  not  be  required  to  take  moneys  belong- 
ing to  other  funds  with  which  to  pay  the  amount  due 
the  state. 
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The  act  of  1885,  chapter  199  (Gen.  Stat.  1897,  ch. 
158,  §§  221-226;  Gen.  Stat.  1899,  §§  7364-7371),  un- 
dertook  to  proyide  for  the  collection  of  all  delinquent 
state  taxes  due  from  counties  during  all  the  previous 
years,  and  also  to  provide  a  method  for  making  up  the 
deficiency  occurring  in  succeeding  years.  It  provided 
in  its  third  section  what  had  never  before  been  pro- 
vided for,  a  certification  to  the  auditor  of  state  of  the 
amount  of  uncollected  state  taxes  for  which  the  county 
was  entitled  to  credit,  and  it  directed  the  auditor  and 
treasurer  to  credit  the  counties  with  the  amount.  This 
crediting,  as  is  evident  from  the  provisions  of  the  act, 
was  intended  to  be  provisional — was  intended  to 
provide  for  an  accounting  between  the  counties  and 
the  state  as  to  uncollected  state  taxes,  and  was  not 
intended  to  declare  the  non-liability  of  the  coun- 
ties. This  is  manifest  because,  while  in  its  fourth 
section  it  gave  counties  until  July  15,  1885,  within 
which  to  claim  credits  on  levies  made  previous 
to  1884,  it  nevertheless,  by  section  5,  provided  that 
the  auditor  of  state  should^  on  the  fourth  Monday  in 
July,  1885,  report  to  each  county  the  balance  due 
from  it  on  delinquent  taxes,  and  that  the  county  clerk 
should  then  determine  the  rate  per  cent,  necessary  to 
raise  the  amount,  and  place  it  on  the  tax-roll  in  addi- 
tion to  the  state  tax  for  that  year.  It  followed  this 
with  a  proviso  that  the  additional  levy  should  not  ex- 
ceed one-half  mill  in  any  year,  but  that  it  should  be 
continued  until  the  delinquent  taxes  due  from  each 
county  had  been  paid.  These  provisions  were  bj- 
their  terms  limited  to  the  taxes  of  1883  and  the  pre- 
ceding years.  In  1891  the  time  in  which  counties 
were  allowed,  under  the  provisions  of  section  4, 
chapter  199,  Laws  of  1885,  to  claim  credit  for  un- 
collected state   taxes  under  the  levies  of  1883  and 
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preceding  years,  was  extended  to  July  15,  1891. 
(Laws  1891,  ch.  205.)  In  1895  a  similar  extension 
of  time  was  allowed.  (Laws  1895,  ch.  262.)  It  is 
evident  from  these  yarious  enactments  that  the  legis- 
lature had  in  contemplation  an  accounting  between 
the  state  and  the  several  counties  as  to  the  delinquent 
state  taxes  of  1883  and  preceding  years,  and  that  it 
was  providing  for  the  correction  of  such  delinquencies 
by  the  collection  and  payment  of  the  amounts  due. 

As  to  delinquencies  in  the  payment  of  state  taxes 
for  the  year  1884  and  subsequent  years,  provision 
was  made  by  the  act  of  1885,  chapter  199.  Section  6 
declares : 

''If  after  the  settlement  by  the  county  treasurer  of 
any  county  in  November  of  each  year,  as  provided  in 
section  ninety-nine,  chapter  thirty-four,  of  the  Ses- 
sion Laws  of  eighteen  hundred  and  seventy-six,  there 
shall  remain  due  from  such  county  any  portion  of  the 
state  tax  levied  for  the  preceding  year,  the  auditor  of 
state,  on  the  second  Monday  of  July  in  each  year  suc- 
ceeding the  said  November  settlement,  shall  report  to 
the  county  clerk  of  such  county  the  amounts  of  such 
unpaid  tax,  and  the  county  clerk  shall  determine  the 
rate  per  cent,  necessary  to  raise  the  said  amount,  and 
shall  place  the  same  on  the  tax-roll  in  addition  to  the 
regular  levy  for  state  purposes,  and  the  same  shall  be 
collected  by  the  county  treasurer  and  paid  into  the 
state  treasury  as  are  other  state  taxes."  (Gen.  Stat. 
1897,  ch.  158,  §  225  ;  Gen.  Stat.  1899,  §7370.) 

This  section,  therefore,  supplements  section  102  of 
chapter  34,  Laws  of  1876.  (Gen.  Stat.  1897,  ch.  158, 
§182;  Gen.  Stat.  1899,  §7296.)  Together  they  de- 
clare the  continuing  liability  of  the  counties  to  the 
state  for  the  full  amount  of  state  taxes  and  provide  a 
method  by  which  the  deficiency  shall  be  collected  and 
paid  into  the  state  treasury.  These  provisions  are 
;>laiu.     They  leave  no  room  for  construction. 
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As  before  stated,  the  demand  made  by  the  county 
upon  the  auditor  and  treasurer  is  for  a  credit  for  the 
amount  of  the  uncollected  state  taxes.  The  alterna- 
tive writ  issued  in  the  case  does  not  state  the  years  in 
which  the  delinquencies  occurred.  If  they  occurred 
in  1884  or  preceding  years,  the  claim  of  credit,  even 
as  a  mere  matter  of  formal  accounting  between  the 
county  and  the  state,  could  not  be  allowed,  because, 
by  the  provisions  of  the  acts  of  1891  and  1895,  before 
referred  to,  the  time  within  which  the  claim  of  credit 
must  be  made  has  long  since  expired,  and,  as  before 
stated,  the  credit,  when  allowed  under  the  provisions 
of  section  4  of  chapter  199,  Laws  of  1885,  as  amended 
by  the  subsequent  acts  of  1891  and  1895,  would  be 
provisional  in  its  nature  and  would  be  followed  by  a 
certification  from  the  auditor  of  the  delinquency  thus 
temporarily  credited,  upon  receipt  of  which  a  special 
levy  to  correct  it  would  have  to  be  made.  As  to  the 
state  taxes  levied  in  1885  and  since  that  time,  no 
credit,  even  as  a  matter  of  mere  bookkeeping,  is  al- 
lowed, because  the  statute  above  quoted  specifically 
declares  that  the  county  clerk,  upon  the  receipt  of  a 
report  from  the  auditor  of  state,  on  the  second  Monday 
of  July  in  each  year,  of  the  amount  of  the  delinquency, 
shall  determine  the  rate  per  cent,  necessary  to  raise 
such  amount,  and  shall  place  it  on  the  tax-roll,  in 
addition  to  the  regular  levy  for  state  purposes. 

The  county  is  not  entitled  to  a  peremptory  writ. 
The  motion  to  quash  the  alternative  writ  is,  there- 
fore, sustained  and  the  peremptory  writ  denied. 
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JULY  TERM,  1900. 


PRESENT: 
Hon.  frank  DOSTER,  Chief  Justiob. 

Hon.    WILLIAM  A.  JOHNSTON,  {  A«a^nxA«  Trrornr.™ 

Hon.  WILLIAM  R.  SMITH,         }  Assooiatb  Justiobs. 


T.  H.   McManus  v.  Jacob  Waltbbs  and  Cokbad 

Sell. 

No.  11,586.    (61Pac686.) 

1.  GoNDinoKAL  Bale— Implied  Contract.  In  cases  of  conditioiud 
sales  of  personal  property,  a  reservation  of  title  in  the  seller  until 
the  performance  of  the  conditions  by  the  buyer  may  be  implied 
from  the  conduct  of  the  parties  and  the  facts  and  circumstances 
of  the  case,  and  need  not  be  made  in  the  form  of  an  express  agree- 
ment. 

2.  Error  in  Befttaing  Instructions.    The  facts  of  this  case, 

as  testified  to  by  the  seller  of  a  stock  of  merchandise,  tended  to 
show  an  intention  on  his  part  to  reserve,  and  on  the  part  of  the 
buyer  to  allow,  a  reservation  of  title  in  the  seller ;  ?i€ldf  therefore, 
that  it  was  error  for  the  court  to  refuse  to  instruct  the  juiy  on 
the  theory  of  a  claim  by  the  seller  of  an  implied  reservation  of 
title. 

3.  Rbplbvin — Amendment  of  Petition.  A  plaintiff  in  replevin, 
who,  in  ignorance  of  the  real  value  of  property  sought  to  be  re- 
covered, alleges  its  value  at  an  excessive  sum,  is  entitled,  upon 
motion  therefor,  to  amend  his  petition  in  such  respect,  notwith- 
standing he  failed  to  amend  when,  as  before  answer,  he  could 
have  done  so  without  leave,  and  also  failed  to  apply  for  leave  as 
early  as  he  might  have  done,  if  the  amendment,  when  applied  for, 
can  be  made  without  prejudice  to  the  rights  of  the  defendant, 
and  if  a  denial  of  leave  to  make  it  will  increase  the  liability  of  the 
plaintiff  to  the  extent  of  a  thousand  dollars,  or  a  fifth  of  the  value 
of  the  property  in  dispute. 

Error  from  Marion  district  court;  0.  L.  Moobb, 
judge.     Opinion  filed  July  7,  1900.     Reversed. 
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W.  H.  Carpenter ^  and  Bovmum  &  Bueher,  for  plaintiff 
in  error. 

King  ScKeUey,  and  8.  Burkholder^  for  defendants  in 
error. 

The  opinion  of  the  court  was  delivered  by 

DosTBBy  C.  J. :  This  was  an  action  of  replevin  of  a 
stock  of  goods,  brought  by  the  plaintiff  in  error,  T.  H. 
McManuS;  against  the  defendants  in  error,  Jacob  Wal- 
ters and  Conrad  Sell.  The  most  material  claim  of  error 
is  that  the  court,  in  its  instructions  to  the  jury,  mis- 
stated the  theory  on  which  the  plaintiff  based  his  right 
to  recover  the  property,  and  also  refused  a  request  for 
instructions  which  correctly  stated  the  theory  of  the 
claim  made  by  him,  and  to  the  establishment  of  which 
claim  his  evidence  was  directed.  The  plaintiff  claimed 
to  be  the  owner  of  the  goods,  but  admitted  that  he 
had  made  a  conditional  sale  of  them  to  the  defendants, 
which  conditions,  as  he  claimed,  had  not  been  com- 
plied with  by  the  defendants.  The  instructions  of  the 
court  attributed  to  the  plaintiff  a  claim  of  sale  of  the 
goods  with  an  express  reservation  of  title  until  com- 
pliance should  be  made  with  certain  conditions.  The 
plaintiff  did  not  ask  that  the  jury  be  instructed  on  the 
theory  of  an  express  reservation  of  title,  but  did  ask 
for  instructions  on  the  theory  of  a  reservation  of  title 
inferable  from  the  facts  and  circumstances  of  the  case. 
To  determine  the  character  of  the  plaintiff's  claim 
a  brief  statement  of  the  evidence  on  his  part  will  be 
necessary.  The  plaintiff  lived  and  did  business  at 
Newton,  Kan.  He  owned  the  stock  of  goods  in  ques- 
tion, which  was  at  Marion,  Kan.,  and  in  charge  of 
Jacob  Walters,  one  of  the  defendants,  as  his  agent. 
Walters  and  Conrad  Sell,  the  other  defendant,  de- 

9— 62  KAN. 
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sired  to  purchase  the  goods  at  Marion.  A  part  of 
their  plan  was  for  Sell  to  remove  a  stock  of  goods 
owned  by  him  at  a  neighboring  town  and  unite  it 
with  the  one  at  Marion.  The  parties  met  at  the  last- 
named  town  and  agreed  on  terms.  These  terms  were 
reduced  to  writing  and  stated  in  a  provisional  memo- 
randum agreement,  which  recited  in  substance  that  an 
invoice  of  the  stock  of  goods  should  be  taken ;  that 
the  plaintiflF  should  sell  to  the  defendants  for  ninety 
per  cent,  of  the  invoice  price,  payable  f  1000  in  cash, 
the  balance  in  weekly  payments  thereafter,  which 
payments  were  to  be  evidenced  by  promissory  notes 
signed  by  the  defendants ;  that  upon  the  completion 
of  the  invoice  the  plaintiff  should  execute  a  bill  of 
sale  of  the  goods  to  defendants,  who  in  turn  were  to 
pay  the  thousand  dollars  and  deliver  the  notes. 

The  bill  of  sale  and  the  notes  were  signed  prepara- 
tory to  delivery,  and  the  parties  met  in  a  law  office  to 
complete  the  transaction*  The  plaintiff  delivered  the 
bill  of  sale  and  the  defendant  Walters  handed  the 
plaintiff  $300  of  the  cash  payment.  The  plaintiff  ob- 
jected that  the  amount  was  not  what  had  been  agreed 
upon.  Walters  said  that  it  was  all  he  had  at  that  time, 
but  that  he  would  pay  the  remainder  to  plaintiff  at  his 
home  in  Newton  in  a  very  few  days.  The  plaintiff 
declined  to  accede  to  this  change  of  agreement  and 
demanded  the  return  of  the  bill  of  sale.  Walters  at 
first  objected  to  returning  the  bill  of  sale,  but  handed 
it  back,  upon  being  advised  by  the  attorney  present 
that  it  should  be  done.  The  parties  then  separated, 
with  the  statement  by  Walters  that  his  inability  to 
pay  the  full  amount  agreed  on  would  be  temporary, 
and  that  he  would  presently  pay  it  all,  the  plaintiff 
thereupon  stating  that  he  would  deliver  the  bill  of 
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sale  and  complete  the  transaction  when  the  thousand 
dollars  was  paid. 

The  plaintiff  returned  to  Newton  and  found  one  of 
his  children  suffering  a  serious  injury,  from  the  effects 
of  which  it  died  in  about  a  week  thereafter.  During 
this  time  Walters  remitted  $200  more  to  the  plaintiff 
and  also  called  on  him  for  the  purpose  of  a  con- 
ference concerning  the  payment  of  the  balance  and 
the  closing  up  of  the  transaction.  The  plaintiff  in- 
formed him  that  on  account  of  the  misfortune  in  his 
family  he  was  not  in  a  condition  to  attend  to  the  busi- 
ness, but  stated  that  as  soon  as  he  could  do  so  he 
would  go  to  Marion  and  close  the  matter  out.  Soon 
thereafter  he  did  go  there,  but  the  parties  were  unable 
to  agree  on  terms  for  the  completion  of  the  transac- 
tion. In  one  of  his  conversations  there,  Walters  ad- 
mitted that  the  goods  still  belonged  to  the  plaintiff. 
During  all  this  time  the  defendant  Walters  was  in 
possession  of  the  stock  of  goods  and  engaged  in  the 
sale  of  it,  as  he  had  been  before  he  opened  negotiations 
for  its  purchase. 

The  aboye  summary  of  facts  was  in  substance  the 
testimony  of  the  plaintiff.  It  was  contradicted  in 
many  particulars  by  the  defendants.  We,  however, 
are  not  concerned  with  the  truthfulness  of  the  state- 
ments of  either  party  or  their  witnesses.  The  plaintiff 
was  entitled  to  an  instruction  to  the  jury  presenting 
his  theory  of  the  case,  and  the  question  therefore  is, 
Do  the  facts,  as  testified  to  by  the  plaintiff,  present  a 
claim  of  implied  reservation  of  title  or  a  reservation 
of  title  by  express  agreement?  We  are  entirely  clear 
that  they  present  a  case  of  the  former  and  not  of  the 
latter.  Indeed,  the  counsel  for  the  defendants  in 
error,  in  their  opposition  to  the  theory  of  implied 
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reservation,  array  only  a  portion  of  the  circumstances 
aboye  detailed  and  one  or  two  additional  matters  de- 
rived from  the  testimony  of  their  own  witnesses  and 
the  cross-examination  of  the  plaintiff,  which,  giving 
to  them  all  the  weight  to  which,  in  reason,  they  may 
be  entitled,  in  no  manner  controvert  the  theory  of 
the  plaintiff  in  error.  They  say  in  their  printed  ar- 
gument : 

''When  the  plaintiff  had  accepted  a  part  payment  of 
the  cash  payment,  when  he  knew  the  residue  was  not 
to  be  paid  at  that  time,  on  the  promise  of  defendants 
to  pay  within  a  short  time,  and  then  surrendered  pos- 
session of  the  stock  of  goods,  knowing  same  were  to 
be  sold  in  the  usual  retail  trade,  and  that  new  goods 
were  to  be  put  in  the  stock  and  the  Sells  goods  were 
to  be  moved  from  Lehigh  and  placed  in  the  same  gen- 
eral stock,  by  which  the  identity  of  the  goods  sold 
would  be  lost,  and  the  means  of  determining  the  par- 
ticular article  sold  would  be  made  well-nigh  impossi- 
ble, and  furnished  advertisements  for  the  parties  to 
whom  he  had  sold,  and  had  gone  away  without  re- 
ceiving the  payment,  and  then  advertised  in  his  home 
papers  that  he  had  sold  out  to  Walters,  it  would 
take  an  express  agreement  to  reserve  a  title  in  the 
plaintiff  under  these  facts.'' 

The  above  is  but  the  statement  of  circumstances 
proper  to  be  taken  into  account  in  considering  the 
nature  of  plaintiff's  claim,  but  none  of  them,  nor  all 
of  them  together,  possessed  a  character  which  would 
make  his  claim  into  one  of  express  reservation  of  title 
1 1  conditioiiai  instead  of  an  implied  one.  Indeed,  the 
SuJcTfJoiS*^"  contention  of  the  defendants  in  error  is 
oiroamiunoM.  ^^^  ^^  much  that  the  facts  show  an  ex- 
press reservation  (if  any  at  all)  and  not  an  implied 
one,  as  it  is  that  the  law  does  not  countenance  con- 
ditional sales  by  implied  reservations  of  title.    The 
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authorities  cited  by  them  are  summarized  in  21  A.  &  E. 
EncycL  of  L.  (Ist  ed.)  482 : 

''When  there  has  been  no  manifestation  of  inten- 
tion, the  presumption  of  the  law  is  that  the  contract 
is  an  actual  sale,  and  that  the  transfer  of  title  takes 
place  at  once,  if  the  specified  thing  is  agreed  on,  and 
is  ready  for  immediate  delivery.  This  is  universally 
true  where  the  price  has  been  paid  or  the  goods  have 
been  expressly  sold  upon  credit,  but  where  the  sale  is 
for  cash,  payment,  it  has  been  said,  must  precede  the 
transfer  of  title.  The  better  doctrine,  however,  ap- 
pears to  be  that  the  transfer  of  title  takes  place 
immediately  upon  the  conclusion  of  the  contract,  not- 
withstanding the  fact  that  the  transaction  is  for  cash, 
the  seller  having  a  lien  for  the  price  which  entitles 
him  to  retain  the  possession  of  the  chattel  until  the 
price  is  paid.  And  in  those  jurisdictions  in  which, 
when  the  sale  is  for  cash,  payment  is  held  a  condition 
precedent,  it  has  been  universally  held  that  the  seller 
waives  the  condition  when  he  makes  complete  deliv- 
ery without  expressly  reserving  title  to  himself." 

There  can  be  no  question  as  to  the  correctness  of  the 
above  statement  of  the  law.  It  will  be,  however,  ob- 
served that  its  application  to  any  particular  case  is 
hinged  on  the  fact  of  the  delivery  by  the  seller  to  the 
buyer  of  the  thing  sold.  Counsel  for  defendants  in 
error,  therefore,  beg  the  question  in  the  case.  There 
was  no  delivery  of  the  stock  of  goods  by  the  plaintiff 
to  the  defendants  in  error.  The  defendant  in  error 
Walters  simply  retained  the  possession  of  the  goods 
as  he  had  for  many  months  before  when  he  was  hold- 
ing them  as  the  agent  of  the  plaintiff  in  error,  or,  to 
state  it  in  a  way  to  which  the  defendants  in  error  can 
take  no  possible  exception,  the  facts  of  the  case,  as 
testified  to  by  witnesses  on  both  sides,  raised  nothing 
more  than  a  question  as  to  whether  the  possession  of 
Walters  was  a  continuance  of  his  former  possession 


Digitized  byLjOOQlC 


134         SUPREME  COURT  OP  KANSAS. 

McManus  v.  Walters. 

as  agent,  or  a  new  possession  by  him  as  owner.  It 
would  be  impossible  for  defendants  in  error  to  reduce 
the  question  to  one  of  more  favorable  terms  than  as 
above  stated,  and,  thus  stated,  the  inapplicability  of ' 
the  law  quoted  in  their  behalf  becomes  apparent.  On 
the  other  hand,  the  law  is  well  settled  that  a  reserva-  . 
tion  of  title  as  one  of  the  terms  of  a  conditional  sale 
may  be  implied  from  the  circumstances  of  the  trans- 
action. In  Fishhack  v.  G.  W.  VanDusen  &  Co.^  33 
Minn.  Ill,  22  N.  W.  244,  it  was  ruled : 

''When  payment  of  the  purchase-money  and  the  de- 
livery of  the  goods  are  expressly  or  impliedly  agreed 
to  be  simultaneous,  and  the  payment  is  omitted  or  re- 
fused by  the  purchaser  upon  getting  possession  of  the 
goods,  the  vendor  may  reclaim  them,  the  delivery  be- 
ing merely  conditional.  To  constitute  a  conditional 
delivery,  it  is  not  necessary  that  the  vendor  should 
declare  the  condition  in  express  terms  at  the  time  of 
delivery.  It  is  suflBcient  if  it  can  be  inferred  from  the 
acts  of  the  parties  and  the  circumstances  of  the  case 
that  it  was  intended  to  be  conditional.'* 

In  Tiedeman  on  Sales,  section  201,  it  is  said : 

**No  particular  words  or  forms  of  expression  are 
really  necessary  for  the  creation  of  a  conditional  sale. 
Any  words  which  indicate  an  intention  to  annex  a 
condition  to  the  sale  will  be  sufficient.  Such  phrases, 
however,  as  *on  condition,'  'provided,'  'if  it  shall  so 
happen,'  etc.,  are  found  in  constant  use,  in  the  mak- 
ing of  conditional  sales,  and,  if  employed,  will  usually 
remove  any  doubt  as  to  the  sale  or  transfer  being  con- 
ditional. But  whether  these  expressions  are  used  or  noty 
if  the  intention  of  the  parties  to  make  the  sale  dependent 
v/pon  the  happening  of  some  event  or  the  performance  of 
some  collateral  obligation  can  be  ascertained  from  the  ex- 
pressions of  the  parties,  it  will  be  a  conditional  sale,  it 
matters  not  what  may  be  the  language  used.'* 

Authorities  to  the  same  effect  could  be  multiplied. 
We  doubt,  indeed,  whether  a  single  one  to  the  con- 
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trary  can  be  found.  The  court,  therefore,  erred  in 
stating  the  theory  of  the  plaintiff's  case  and  confining 
his  right  of  recovery  to  an.  express  reservation  of  title. 
The  court  also  erred  in  another  particular.  It  re- 
fused leave  to  plaintiff  to  amend  his  petition,  under 
circumstances  which  constituted  an  erroneous  view  of 
judicial  discretion.     The  plaintiff  in  his  petition  and 

aflBdavit  for  replevin  alleged  the  value  of 
ofTtiti^         the  goods   to  be  $5110.      Immediately 

upon  securing  possession  he  took  an  in- 
ventory which  showed  them  to  be  only  of  the  value  of 
14144.  The  petition  was  filed  on  the  7th  of  February 
and  the  inventory  taken  a  few  days  thereafter.  The 
case  was  set  for  trial  April  13,  following.  When  it 
was  called  for  hearing  the  plaintiff  asked  leave  to 
amend  his  petition  by  alleging  the  value  of  the  goods 
at  what  he  had  discovered  it  to  be.  The  court  denied 
him  leave  to  make  the  amendment,  but  upon  the 
trial  allowed  him  to  prove  the  real  value  of  the  goods. 
After  making  proof  of  such  value  the  plaintiff  again 
asked  leave  to  amend  his  petition  by  alleging  the 
value  to  correspond  with  the  proof.  This  request  was 
denied,  and  the  court  thereupon  instructed  the  jury 
that  if  it  found  against  the  plaintiff  to  find  the  value 
of  the  goods  to  be  the  sum  stated  by  him  in  his  plead- 
ings, to  wit,  $5110. 

Unless  there  was  such  conduct  on  the  part  of  the 
plaintiff  as  to  disentitle  him  to  make  the  amendment 
he  asked  to  make,  or  unless  the  making  of  it  would 
have  been  to  the  material  prejudice  of  the  defendants, 
the  court  should  have  allowed  it  to  be  made.  The  op- 
I)osition  to  the  making  of  the  amendment  was  stated 
to  us  by  counsel  for  defendants  in  error,  and,  we  sup- 
pose, was  likewise  stated  by  them  to  the  court  below, 
to  be  that  the  plaintiff  had  the  time  intermediate  the 
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discovery  of  the  real  value  of  the  goods  and  the  an- 
swer-day,  a  period  of  about  one  month,  within  which, 
under  the  authority  of  the  statute,  to  amend  his  peti- 
tion without  leave,  and  also  had  from  the  beginning 
of  the  term  of  court  at  which  the  case  was  tried  until 
the  calling  of  the  case  for  trial,  a  period  of  ten  days, 
within  which  to  apply  to  the  court  for  leave  to  make 
the  amendment,  and  that,  when  upon  the  calling  of 
the  case  for  trial  he  did  ask  for  leave  to  make  the 
amendment,  he  made  no  showing  of  reasons  why  it 
had  not  been  applied  for  at  an  earlier  date.  These,  it 
must  be  admitted,  constituted  proper  objections  to  the 
making  of  the  amendment,  but  in  our  judgment  they 
did  not  constitute  sufficient  objections  to  making  it. 
The  defendants  urge  no  reasons  why  the  amendment 
would  have  been  prejudicial  to  them  other  than  to  de- 
prive them  of  the  opportunity  of  holding  the  plaintiff 
to  an  inadvertently  made  allegation  of  value.  They 
do  not  say  that  they  desired  to  contest  the  plain- 
tiff's claim  of  lesser  value  and  were  not  then  prepared 
to  do  it.  They  rely  not  on  merit  in  themselves  but 
on  the  laches  and  consequent  demerit  of  the  plaintiff. 
Now,  while  the  making  of  amendments  is  very 
largely  in  the  discretion  of  the  trial  court,  it  should, 
nevertheless,  allow  amendments  in  furtherance  of  jus- 
tice to  a  party,  if  the  making  of  them  will  work  no 
injustice  to  the  other  party ;  and  where  the  effect  of 
an  amendment  will  be  to  save  to  a  party  f  1000,  a  fifth 
of  the  value  of  the  thing  in  dispute,  we  think  it  should 
be  allowed,  notwithstanding  a  lack  of  diligence  in  ap- 
plying for  leave  to  make  it.  The  laches  of  the  one 
party  is  only  of  concern  to  the  opposing  party  in  the 
event  he  has  suffered  some  loss  or  been  put  to  some 
disadvantage  because  of  it.  It  is  proper  to  refuse 
leave  to  amend  pleadings  when  asked  for  by  negli- 
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gent  suitors,  if  the  acts  of  negligence  and  the  amend- 
ments in  correction  of  them  will  be  to  the  material 
disadvantage  of  the  one  who  is  without  fault,  but  un- 
less such  is  the  case  a  party  should  not  suffer  so  seri- 
ous a  punishment  for  his  laches  as  the  deprivation  of 
a  very  large  portion  of  the  value  of  the  thing  in  con- 
troversy. 

Some  other  claims  of  error  are  made — one  that  the 
court  ruled  that  it  was  necessary  for  the  plaintiff  to 

make  a  demand  on  the  defendants  for 
be'foi^^cuon       the  suTrouder  of  the  goods  before  insti- 

tuting  the  action  for  their  recovery. 
This  was  one  of  the  class  of  actions  in  which  a  de- 
mand was  not  a  prerequisite  to  the  institution  of  the 
suit,  and  the  court,  therefore,  erred.  The  other 
claims  of  error  raise  questions  subsidiary  to  the  one 
first  and  principally  discussed  herein  and  do  not  re- 
quire special  mention. 

The  judgment  of  the  court  below  will  be  reversed, 
with  directions  for  a  new  trial. 


B.  F.  Hudson  ei  al.  v.  Norman  Babbatt,  as  ^-^^^ 

Administrator y  etc.f  et  al.  ]^  ^! 

No.  ILOM.    (61Pao.7W.)  t^  ^JJl 

1.  Acnoif  OK  Bovi>^  Parties.  The  real  parties  in  interest  may  be  f  ^  Wl 
snbetitnted  as  plaintilTs  in  an  action  previously  brought  in  the  L^  663 
name  of  the  state  on  an  executor's  bond.  < 

2.  Practicb,  Pbobatb  Court — Jurisdiction.  The  probate  court 
has  the  power,  and  it  is  its  duty,  to  require  a  full  and  final  ac- 
counting and  to  make  a  settlement  with  an  executor  who  has  re- 
signed, been  removed,  or  whose  letters  have  been  revoked,  and  to 
order  him  to  deliver  the  personal  efFeots  and  assets  of  the  estate 
to  his  suocessor. 
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3.  Executor's  Boyi>— Action  against  Sureties  ^Conditions  Pre- 
cedent. Where  the  estate  of  a  deceased  person  is  in  process  of 
settlement  in  the  probate  court,  and  an  accounting  has  not  been 
had  with  a  former  executor  therein,  and  there  has  been  no  re- 
fusal by  such  executor  to  make  a  full  and  final  accounting,  and 
where  a  full  settlement  may  be  required  and  an  adequate  rem- 
edy had  in  that  court,  no  occasion  exists  to  invoke  the  equitable 
jurisdiction  of  the  district  court,  or  for  interference  by  that  court 
with  the  setttlement  in  the  probate  court;  and  in  such  case  an 
action  cannot  be  maintained  on  the  executor's  bond  until  an  ao- 
counting  has  been  had  in  the  proper  tribunal,  a  liability  ascer- 
tained, and  an  opportunity  afforded  the  former  executor  to 
discharge  it. 

Error  from  Atchison  district  court ;  "W.  T.  Bland, 
judge.     Opinion  filed  July  7,  1900.     Reversed. 

B.  F.  Hudson,  C.  D.  Walker,  and  /.  L.  Berry,  for 
plaintiffs  in  error. 

W.  W.  &  W.  F.  Outhrie,  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  J. :  Susan  Grimes  died  testate  February 
6,  1890.  The  will  was  at  once  probated,  and  B.  F. 
Hudson,  who  had  been  designated  in  the  will  as  ex- 
ecutor, was  granted  letters  testamentary.  He  gave 
bond  in  the  sum  of  $120,000  and  entered  upon  the 
discharge  of  his  duties.  On  May  3, 1900,  some  of  the 
heirs  instituted  an  action  to  contest  the  will,  and  it 
was  adjudged  invalid  by  the  district  court  July  2, 
1891.  Proceedings  in  error  were  begun  in  this  court 
by  the  executor  on  July  13,  1891,  when  an  order  was 
made  staying  the  execution  of  the  judgment  of  the 
district  court  and  all  proceedings  in  the  case  in  that 
court,  and  later  the  order  was  modified  so  that  the 
executor  might  proceed  to  preserve  and  protect  the 
property  of  the  estate,  but  forbidding  any  further  dis- 
tribution of  the  same  until  the  decision  of  the  merits 
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in  the  supreme  court.  On  December  7,  1895,  the  su- 
preme court  affirmed  the  judgment  of  the  district 
court.  {Htidson  v.  Hughan,  56  Kan.  152,  42  Pac. 
701.)  On  January  18,  1896,  the  probate  court  made 
an  order  appointing  Norman  Barratt  administrator  of 
the  estate,  and  from  this  order  an  appeal  was  taken 
to  the  district  court,  where  it  remained  pending  until 
April  16,  1897,  when  the  order  of  appointment  was 
confirmed.  He  at  once  qualified  and  entered  upon 
the  discharge  of  his  duties  as  administrator  de  bonis 
non  of  the  estate. 

The  will  which  was  probated  and  subsequently  set 
aside  provided  for  the  disposition  of  the  property  by 
private  or  public  sale,  and  directed  how  the  proceeds 
should  be  distributed.  While  the  executor  was  in 
control  he  collected  from  the  personal  estate  more 
than  $18,000,  and  also  a  considerable  sum  from  the 
rentals  of  real  estate.  On  February  11, 1891,  he  filed 
his  first  annual  report  in  the  probate  court,  and  con- 
tinued to  administer  the  estate  as  executor  under  the 
direction  of  the  probate  court  until  the  will  was  set 
aside.  Under  the  order  of  the  supreme  court  staying 
the  judgment  and  proceedings  in  the  district  court  he 
continued  to  act  as  executor  of  the  estate,  with  no 
authority  except  to  preserve  and  protect  the  property 
of  the  estate  until  the  final  decision  of  the  cause  in  the 
supreme  court.  In  September,  1891,  after  the  judg- 
ment had  been  rendered  setting  aside  the  will,  the 
executor  divided  the  moneys  in  his  hands  belonging 
to  the  estate  among  the  five  non-contesting  heirs,  but 
gave  nothing  to  those  who  were  attacking  the  will. 

After  the  appointment  of  the  administrator,  Hudson 
presented  to  the  probate  court  what  was  termed  a 
final  settlement  of  his  executorship,  and  asked  to  have 
the  same  considered  and  approved  by  the  probate 
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court.  He  tendered  in  court  and  to  his  successor  any 
balance  of  moneys  that  might  be  found  due  or  any 
property  in  his  possession  belonging  to  the  estate,  and 
asked  that  compensation,  expenses  and  attorney's  fees 
might  be  allowed.  The  non-contesting  heirs  protested 
against  the  acceptance  of  the  report,  and  the  probate 
court  refused  to  accept  the  report  of  Hudson  as  acting 
executor  of  the  estate,  and  decided  that  it  would  only 
recognize  and  deal  with  the  newly  appointed  adminis- 
trator. Barratt  as  administrator  made  a  demand  on 
Hudson  to  turn  over  the  property  and  funds  which 
had  come  into  his  hands  as  executor,  and,  no  account- 
ing haying  been  had,  Hudson  refused  the  demand. 
An  action  was  thcA  brought  in  the  name  of  the  state 
against  Hudson  and  his  sureties  on  the  bond  given  by 
Hudson  as  executor,  and  judgment  was  claimed  for 
the  sum  of  $21,039.  After  the  action  was  instituted, 
the  court,  upon  the  application  of  the  administrator, 
allowed  an  amendment  of  the  petition  and  the  substi- 
tution of  the  administrator  as  plaintiff.  At  the  trial 
elaborate  findings  of  fact  were  made  by  the  court,  and 
the  court  gave  judgment  against  the  defendants  for 
16758.05,  and  also  directed  the  delivery  to  the  admin- 
istrator of  a  certain  promissory  note  for  $1000,  which 
had  been  in  the  possession  of  the  executor. 

The  defendants  complain  of  the  judgment,  and  the 
first  error  assigned  is  the  ruling  of  the  court  permit- 
ting the  amendment  of  the  petition  and  the  substitu- 
,4^    ^  tion  of  a  new  plaintiff .     The  amendment 

1.  Aonoii  on  * 

SSutitil?*"**"  did  not  change  substantially  the  cause 
ofpwtiet.  ^j  action  stated  in  the  original  petition. 

Both  petitions  counted  upon  the  executor's  bond,  and 
asked  for  a  recovery  of  the  property  and  moneys  of 
the  estate  which  the  executor  had  failed  to  account 
for  or  turn  over  to  the  administrator  upon  his  de- 
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mand.  The  amended  petition  was  more  elaborate, 
and  set  up  some  additional  items  and  claims  upon 
which  there  was  an  alleged  liability.  No  limitation 
had  run  in  the  meantime  upon  the  new  matters  or 
added  claims  of  liability,  and  the  defendants  were 
given  abundant  time  for  answer  and  preparation. 
No  error  can  be  predicated  on  the  substitution  of  the 
administrator  for  the  state  of  Kansas  as  plaintiff. 
While  the  bond  ran  to  the  state,  it  was  for  the  bene- 
fit of  all  parties  interested  in  the  estate,  and,  as  the 
administrator  was  the  real  party  in  interest,  it  was 
not  improper  to  substitute  him  as  plaintiff.  {City  of 
Atchison  v.  TwinCy  9  Kan.  350;  Hanlin  v.  Baxter,  20 
id.  134 ;  CommWs  of  Harvey  Co.  v.  Hunger,  24  id.  205  ; 
Paola  Town  Co.  v.  Krutz,  22  id.  725 ;  Gen.  Stat.  1897, 
ch.  95,  §  139 ;  Gen.  Stat.  1899,  §4389.) 

A  more  serious  objection  is  the  bringing  of  an  ac- 
tion against  the  executor  before  the  probate  court, 
'  wherein  the  settlement  of  the  estate  was  pending,  had 
an  accounting  with  the  executor  or  had 
tor-jartsdfcuSi  determined  that  there  was  a  liability  on 

of  probate  oonrt.  '^ 

the  bond.  The  probate  court  has  pri- 
mary and  complete  jurisdiction  over  the  estates  of  de- 
ceased persons.  Jurisdiction  had  been  acquired  by 
the  probate  court  of  Atchison  county  over  the  Grimes 
estate,  the  settlement  of  which  is  still  open  and  unde- 
termined. That  court  had  probated  the  will,  and  from 
it  Hudson  had  received  his  credentials  as  executor. 
To  it  he  had  accounted,  and  his  first  annual  report 
had  been  received  and  filed.  Under  the  supervision 
of  that  court  the  estate  had  been  partially  adminis- 
tered by  Hudson,  and  his  continuance  in  office  and  the 
rightfulness  of  his  possession  of  the  estate  while  the  will 
case  was  pending  were  recognized  by  this  court  by  the 
orders  of  stay.     No  final  accounting  had  been  had 
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with  Hudson  in  the  probate  court,  and  he  had  not  re- 
fused to  make  such  accounting.  Why  should  the  pro- 
bate court  surrender  or  be  divested  of  its  jurisdiction 
over  the  unsettled  estate  and  of  the  accounting  of  the 
personal  representatives  which  had  been  appointed? 
What  reasons  exist  for  the  interference  of  the  district 
court  or  for  the  arrest  of  proceedings  already  com- 
menced in  a  court  of  competent  jurisdiction?  The 
probate  court,  as  we  have  seen,  has,  at  least,  primary 
and  complete  jurisdiction  of  the  unsettled  estate,  and, 
even  if  the  district  court  may  be  regarded  as  having 
concurrent  jurisdiction  in  such  matters,  the  universal 
rule  is  that  where  two  courts  have  equal  jurisdiction 
over  a  subject-matter  of  dispute  and  the  parties  to  it, 
the  one  which  first  obtains  jurisdiction  is  entitled  to 
continue  in  its  exercise  to  the  end.  In  Stratton  v.  Mc- 
CandksBy  27  Kan.  296,  it  w;as  said : 

''In  cases  of  this  kind,  where  the  administrator  is 
still  acting  and  the  estate  is  not  settled,  and  the  pro- 
bate court  has  complete  and  ample  jurisdiction  over 
the  administrator  and  over  the  estate,  actions  in  other 
jurisdictions  against  the  administrator  and  his  sure- 
ties on  the  administrator's  bond  should  not  be  en- 
couraged.-' 

The  present  action,  like  the  one  in  the  case  cited, 
''  attempts  to  take  a  matter  which  properly  and  legiti- 
mately belongs  to  the  jurisdiction  of  the  probate  court, 
and  a  matter  which  ought  to  be  settled  and  determined 
in  that  court,  and  to  place  it  within  a  jurisdiction 
which  has  no  general  control  over  the  aflFairs  of  the 
estate."  It  is  true  that  the  jurisdiction  of  the  probate 
court  in  respect  to  estates  is  not  absolutely  exclusive, 
but  the  cases  which  may  be  wrested  from  the  juris- 
diction of  the  probate  court  and  tried  in  the  district 
court  are  special  and  limited. 
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''The  jurisdiction  of  the  district  court  in  such  mat- 
ters is  an  equitable  one,  and  in  its  exercise  the  court 
will  be  governed  by  the  rules  of  equity  one  of  which 
is  that  as  a  general  rule  it  will  only  take  jurisdiction 
where  the  plaintiff  has  no  other  adequate  remedy  by 
ordinary  legal  proceedings  in  the  tribunal  especially 
provided  by  statute."  {Carter  v,  Christie,  57  Elan. 
492,  46  Pac.  949.  See,  also.  Proctor  v.  Dicklow,  57 
Kan.  119,  45  Pac.  86.) 

Is  there  no  adequate  remedy  in  the  probate  court  7 
So  far  as  an  accounting  and  settlement  with  an  execu- 
tor or  administrator  is  concerned,  there  appears  to  be 
no  inadequacy  of  remedy,  or  necessity  for  appealing 
to  an  exceptional  jurisdiction.  The  statute  provides 
for  an  accounting  in  the  probate  court  annually,  and 
at  other  times,  and  as  often  as  that  court  may  require, 
until  the  final  settlement  is  made.  (Gen.  Stat.  1897, 
ch.  107,  §  149 ;  Gen.  Stat.  1899,  §  2837.)  The  obli- 
gation of  the  bond  which  the  executor  gave  required 
an  accounting  in  that  tribunal,  and  the  statute  makes 
specific  provisions  as  to  how  an  executor  or  adminis- 
trator may  be  compelled  to  render  his  account ;  and 
it  also  provides  for  a  final  discharge  of  the  executor 
after  the  accounting  and  settlement  which  shall  exon- 
erate him  and  his  sureties  from  liability.  (G^n.  Stat. 
1897,  ch.  107,  §§  151-153 ;  Gen.  Stat.  1899,  §§  2839- 
2841 ;  Ex.  &  Adm.  Act.,  §§  149-151.) 

It  is  argued  that  the  court  had  no  authority  to  re- 
quire an  accounting  by  Hudson  because  he  was  no 
longer  an  executor,  and  further,  that  the  statute  does 
not  provide  for  an  accounting  by  a  removed  executor, 
or  that  the  probate  court  may  order  him  to  turn  over 
the  assets  of  the  estate  to  his  successor.  Hudson,  we 
think,  is  to  be  treated  as  a  removed  executor.  He 
held  his  position  and  administered  the  estate  under 
the  sanction  and  supervision  of  the  probate  court,  but 
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the  final  adjudication  that  the  will  was  invalid  neces- 
sarily terminated  his  authority  and  removed  him  from 
the  position  of  executor.  The  statute  provides  that 
in  such  cases  the  sales  lawfully  made  in  good  faith 
and  other  lawful  acts  done  by  the  executor  shall 
remain  valid  and  effectual.  (Oen.  Stat.  1897,  ch.  107, 
§  26 ;  Gen.  Stat.  1899,  §  2715.)  The  court  had  ju- 
risdiction of  the  estate  notwithstanding  the  removal, 
and  we  think  it  also  had  jurisdicf!ion  of  a  present  or 
former  executor  until  a  final  accounting  and  settle- 
ment of  the  estate  was  had  with  him.  We  find  noth- 
ing in  the  statute,  or  in  the  theory  of  the  law, 
excepting  a  removed  executor  from  the  general 
requirements  of  the  act  as  to  an  accounting.  The 
fact  that  he  has  been  removed  does  not  close  his  rela- 
tions with  the  estate  nor  take  the  estate  or  the  prop- 
erty belonging  to  it  out  of  the  jurisdiction  of  the  court. 
As  indicating  that  the  power  of  the  court  is  not  lim- 
ited to  executors  or  administrators  or  persons  holding 
quasi-official  relations  with  the  estate,  it  may  be 
noted  that  the  statute  gives  the  probate  court  author- 
ity to  cite  even  strangers  before  it  who  have  posses- 
sion of  the  assets  of  the  estate,  or  who  are  suspected 
of  having  concealed,  embezzled  or  conveyed  away  any 
money  jor  assets  of  the  estate,  and  to  compel  a  de- 
livery thereof  to  the  executor  or  administrator  en- 
titled to  receive  the  same.  (G^n.  Stat.  1897,  ch.  107, 
§§174-178;  Gen.  Stat.  1899,  §§2885-2889.) 

The  general  trend  of  the  authorities  is  that  the  revo- 
cation of  letters  or  the  resignation  or  removal  of  an 
executor  does  not  affect  the  authority  of  the  probate 
court  to  require  an  accounting.  So  it  has  been  held 
that  where  an  executor  or  administrator  resigns  be- 
fore the  settlement  of  his  accounts,  and  his  resigna- 
tion is   accepted,   the  court  does  not  thereby  lose 
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jurisdiction  oyer  his  person  or  the  settlement  of  his 
accounts,  and  may  proceed  with  the  settlement  in  the 
same  manner  as  if  he  had  continued  in  the  execution 
of  his  trust.  {Slagle  v.  Entrekin,  44  Ohio  St.  637,  10 
N.  E.  675.  See,  also,  Casoni  et  al.  v.  Jerome,  58  N.  Y. 
315;  Nevitt  v.  Woodbum,  160  111.  203,  43  N.  E.  385; 
Mailer  of  Hood,  104  N.  Y.  103,  10  N.  E.  35;  Tnre 
Radowich,  74  Gal.  536,  16  Pac.  321.)  In  1  Woerner 
on  Administrators,  589,  it  is  said: 

''After  revocation,  removal  or  resignation,  the 
former  executor  or  administrator  cannot  complete  a 
sale  which  he  has  been  negotiating  on  behalf  of  the 
estate,  nor  collect  assets,  but  the  court  has  jurisdic- 
tion to  settle  his  accounts  as  though  he  were  still  in 
office.'' 

In  Schouler's  Executors  and  Administrators,  sec- 
tion 520,  it  is  said : 

**The  American  rule  of  the  present  day  is,  there- 
fore, with  few  exceptions,  that  the  court  of  chancery, 
usually,  has  neither  jurisdiction  nor  occasion  to  inter- 
fere in  the  settlement  of  the  estate,  and  to  order  an 
accounting  by  an  executor  or  administrator.  And, 
even  as  to  one  who  has  resigned  or  been  discharged 
from  his  trust,  our  law  inclines  to  treat  him  as  one 
whose  accounts  should  be  closed  under  probate  direc- 
tion, as  in  the  case  of  one  who  has  died  in  office.'' 

It  is  true  that  some  of  the  decisions  cited  are  based 
on  statutes  which  expressly  authorize  an  accounting 
with  a  former  executor  or  administrator,  but  the  im- 
plication of  our  statute,  as  well  as  the  power  entrusted 
to  our  probate  court,  justifies  the  view  which  we  have 
taken.  Reference  has  been  made  in  the  argument  to 
the  cases  of  Ingram  v.  Maynard,  6  Tex.  130,  and  Fran- 
cis v.  NortJicote,  id,  186,  which  seem  to  hold  to  a  con- 
trary  view,  based  apparently  upon  the  provisions  of  the 
constitution  and  statutes  of  Texas,  constituting  the 
10— 62KAif. 


Digitized  byLjOOQlC 


146         SUPREME  COURT  OF  KANSAS. 
Hudson  V.  Barratt. 

court  as  an  inferior  tribunal,  with  jurisdiction  limited 
to  certain  enumerated  subjects.  In  matters  of  pro- 
bate our  court  is  not  an  inferior  tribunal,  and  we 
have  no  doubt  that  it  is  the  duty  and  within  the 
power  of  the  probate  court  to  settle  the  accounts  of  a 
former  executor,  determine  what  shall  be  allowed 
him  as  compensation  for  his  services  and  for  expenses, 
and  then  to  direct  the  turning  over  and  delivery  of  the 
residue  of  the  estate  to  his  successor. 

It  is  not  for  the  successor  to  decide  what  allowance 
shall  be  made  to  Hudson  for  the  partial  execution  of 
the  trust,  or  for  expenses  incurred  while  he  acted  in 
that  capacity.  The  orderly  and  legal  course  is  that  a 
full  accounting  and  settlement  shall  be  made  by  the 
former  executor  in  the  court  having  jurisdiction  and 
control  of  the  estate,  and  that  the  transfer  of  the  as- 
sets and  funds  remaining  in  his  possession  shall  be 
made  to  the  successor  under  the  direction  and  super- 
vision of  that  court.  The  taking  of  the  matter  from 
the  jurisdiction  of  the  probate  court  cannot  be  sus- 
tained on  the  ground  of  circumlocution  or  a  multi- 
plicity of  suits. 

There  is  full  power  in  the  probate  court  to  deter- 
mine whether  the  estate  has  been  faithfully  adminis- 
tered, whether  moneys  have  been  improperly  paid  out 
or  an  improper  distribution  made,  and 

8  Aotlons  on  bond         .      ,  .      .  ^  x        i         tj 

-<M)ndittonBpre.  what  amouut  of  money  and  assets  snould 

cedent.  •' 

be  in  Hudson's  hands  and  for  which  he 
is  accountable,  after  allowance  has  been  made  for 
services  and  expenses.  Section  26  of  the  executors' 
and  administrators'  act  (Gen.  Stat.  1897,  ch.  107,  §  25 ; 
Gten.  Stat.  1899,  §2714)  provides,  it  is  true,  that  an 
administrator  appointed  in  place  of  a  removed  execu- 
tor is  entitled  to  the  possession  of  the  estate,  and  may 
maintain  an  action  against  the  former  executor  and 
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his  sureties  on  the  bond,  but  nothing  in  the  provision 
indicates  that  an  accounting  and  settlement  with  the 
former  executor  are  unnecessary.  No  good  reason 
can  be  seen  why  the  sureties  on  the  executor's  bond 
should  be  required  to  answer  in  court  and  harassed 
with  litigation  until  it  has  been  determined  whether 
default  has  been  made  by  the  executor,  or  whether 
there  is  any  liability  on  the  bond,  by  the  tribunal 
specially  provided  to  make  such  determination.  If 
an  acounting  is  had  in  the  probate  court,  and  the  ex- 
ecutor makes  a  complete  and  satisfactory  settlement, 
and  turns  over  to  his  successor  all  the  property  and 
assets  of  the  estate  in  his  hands  and  for  which  he  is 
accountable,  there  will  be  no  necessity  for  litigation 
with  the  sureties  on  the  bond,  and  hence  there  would 
be  no  ground  for  invoking  the  equitable  jurisdiction 
of  the  district  court.  {Weihe  v.  Stathamj  67  Gal.  84, 
7  Pac.  143.) 

We  conclude  that  there  was  no  occasion  to  interfere 
in  the  settlement  of  the  estate  in  the  probate  court, 
and  that  until  the  settlement  was  had  by  the  tribunal 
appointed  for  that  purpose  an  action  on  the  executor's 
bond  could  not  be  maintained. 

The  judgment  of  the  district  court  will  therefore  be 
reversed  and  the  cause  remanded  for  further  proceed- 
ings. 
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J.  W.  Johnston  v.  J.  D.  Bowbbsook. 

No.  11.680.    (61Pao.740.) 

1.  OoNTR ACT —  Water-power —  Statute  of  Frauds  —  One-yearLim- 
itation.  An  oral  contract  was  entered  into  wherein  defendant 
agreed  that  he  would  take  and  pay  for  twenty-five  horse-power 
of  water  owned  by  plaintiff,  at  the  rate  of  three  dollars  per  horse- 
power per  month,  during  the  time  that  a  certain  written  contract 
between  the  defendant  and  a  gas  company  continued.  The  latter 
contract  provided  that  defendant  would  furnish  to  the  gas  com- 
pany 75  to  100  horse-power  of  water  for  a  term  of  ninety-nine 
years,  to  be  used  in  generating  power  for  electric  lights,  and  con- 
tained a  clause  permitting  the  gas  company  to  terminate  the  con- 
tract on  three  months'  notice,  provided  the  business  of  electric 
lighting  proved  unprofitable.  Held,  that,  inasmuch  as  the  con- 
tingency relative  to  the  electric-lighting  business  being  unprofita- 
ble might  occur  within  the  space  of  one  year,  followed  by  notice 
terminating  the  written  contract  within  that  time,  the  enforcement 
of  said  oral  contract  between  plaintiff  and  defendant  was  not  pro- 
hibited by  the  fifth  subdivision  of  section  6  of  the  statute  of  frauds. 
( Gen.  Stat  1897,  ch.  112,  §  6 ;  Gen.  Stat.  1899,  §  3072.)  And  held, 
further,  that,  it  being  within  the  expressed  purpose  and  intent  o 
the  parties  to  the  written  agreement  that  the  same  might  be  termi- 
nated in  the  manner  above  stated,  the  exercise  of  the  option  so  to 
do  by  the  gas  company  must  be  considered  in  determining  the  ap- 
plication of  said  section  of  the  statute  of  frauds  as  a  performance 
of  the  contract  rather  than  its  destruction. 

% Parol  Orant  of  Water  power.    The  right  to  use  power 

created  by  an  accumulation  of  water  above  a  dam  in  the  Kansas 
river  may  be  granted  by  parol. 

Error  from  Johnson  district  court ;  John  T.  Bubbib, 
judge.    Opinion  filed  July  7,  1900.     Reversed. 

STATEMENT. 

J.  D.  Bowersocky  under  the  name  of  Kansas  Water 
Power  Company,  executed  and  delivered  to  W.  B. 
Cunningham  a  written  contract,  the  material  part  of 
which  was  in  the  following  words : 

''This  indenture,  made  and  entered  into  this  29th 
day  of  March,  1879,  by  and  between  the  Kansas  Water 
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Power  Company,  party  of  the  first  part,  and  W.  B. 
Cunningham,  party  of  the  second  part : 

*' Witnesseth,  That  the  party  of  the  first  part,  for  a 
good  and  suflBcient  consideration,  has  this  day  sold,  con- 
veyed and  transferred  to  the  party  of  the  second  part, 
his  heirs  or  assigns,  water  equal  to  twenty-five  horse- 
power created  by  the  dam  across  the  Kansas  river  at 
Lawrence,  Kan.,  said  water  to  be  taken  from  some 
wheel  and  penstock  yet  to  be  put  in  by  said  party  of 
the  second  part,  his  heirs  or  assigns,  at  some  one  of 
the  openings  in  said  dam  flume  as  now  built  that 
may  be  mutually  agreed  upon  hereafter  by  the  par- 
ties, and  the  power  is  to  be  so  used  as  not  to  interfere 
unnecessarily  with  the  power  now  in  use  or  the  power 
which  may  hereafter  be  utilized.'' 

On  February  9,  1880,  Cunningham  sold,  conveyed 
and  assigned  to  J.  W.  Johnston,  the  plaintiff  in  error, 
his  heirs  and  assigns,  all  his  title,  claim  and  interest 
in  and  to  the  foregoing  contract,  and  ever  since  that 
time  Johnston  has  retained  and  enjoyed  all  rights 
granted  to  Cunningham  under  the  original  agreement. 

In  March,  1888,  defendant  in  error  J.  D.  Bowersock 
entered  into  an  agreement  in  writing  with  the  Law- 
rence Gas,  Coke  and  Coal  Company,  a  corporation, 
wherein  he  granted  to  said  company,  for  a  period  of 
ninety-nine  years  from  and  after  October,  1872,  the 
use  and  enjoyment  of  power  created  by  all  or  any  part 
of  the  water,  as  required,  that  will  flow  through  the 
two  south  arches  in  the  east  wall  of  the  flume  as  then 
built  and  constructed  on  the  south  side  of  the  Kansas 
river  below  the  dam,  in  the  city  of  Lawrence,  the 
water  to  be  taken  and  furnished  in  such  quantities, 
if  required,  as  will  flow  through  the  two  arches  above 
mentioned,  estimated  by  the  parties  to  vent  from  75  to 
100  horse-power  at  each  opening,  or  a  weight  of  water 
sufficient  to  create  the  same  at  full  head,  to  be  used 
for  electric-light  purposes  only.     It  was  stipulated 
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that  Bowersock  was  to  furnish  and  allow  the  use  and 
enjoyment  for  the  term  of  ninety-nine  years  of  suffi- 
cient ground  adjoining  said  flume  for  the  erection  of 
one  or  more  pen-stocks  in  which  to  place  turbine  or 
other  water-wheels  of  such  size  and  capacity  as  would 
utilize  the  water  flowing  through  the  arches  referred 
to,  for  the  purpose  of  generating  and  distributing  elec- 
tric lights  throughout  the  city  of  Lawrence  for  public 
and  private  use. 

It  was  further  agreed  that  there  should  be  no 
charge  for  water-power  to  the  said  Lawrence  Gas, 
Coke  and  Coal  Company  under  the  contract  until 
January  1,  1889,  but  that  on  and  after  that  date  a 
charge  should  be  made  at  the  rate  of  two  dollars  per 
horse-power  per  month  while  actually  employed,  to 
be  rated  on  a  basis  of  one  2000-candle-power  arc  light 
for  one  horse-power,  or  its  equivalent  in  lights  of  les- 
ser power;  that  the  rate  of  two  dollars  per  horse- 
power should  be  maintained  as  long  as  there  was 
opposition  in  public  lighting  by  electricity  in  the  city 
of  Lawrence.  Should  any  other  competing  party  or 
company  enter  that  fleld  for  lighting  purposes  other 
than  the  present  water-works  company  and  Pierson 
Bros.,  their  successors  and  assigns,  Bowersock  agreed 
to  furnish  water-power  at  the  rate  of  one  dollar  per 
horse-power  per  month,  if  necessary  to  overcome 
such  competition,  until  the  same  ceased.  Upon  such 
opposition  being  withdrawn  the  rate  and  price  of 
water-power  under  the  contract  was  to  be  three  dol- 
lars per  horse-power  per  month  for  the  number  of 
horse-power  actually  in  use  and  for  the  time  it  was 
actually  in  use.  It  was  further  provided,  that  said 
Lawrence  Gas,  Coke  and  Coal  Company  would  fur- 
nish material  and  erect  its  own  penstock  racks  in  front 
of  arches,  furnish  its  own  water-wheel  or  wheels,  at 


Digitized  byLjOOQlC 


VOL.  62.    JULY  TERM,  1900.  151 

Johnston  v.  Bowersock. 

ito  own  expense  and  risk,  both  making  and  construct- 
ing such  improvements  as  might  be  necessary  for  the 
power  created  by  the  water  after  it  flows  through  the 
arches  designated  in  the  contract.  The  contract  con- 
tained the  following  provisions : 

''It  is  also  agreed  and  fully  understood  between  the 
parties  to  this  contract,  that  if  from  any  cause  said 
first  party  should  fail  or  be  unable  to  furnish  the 
water-power  hereinbefore  contracted  to  be  furnished 
by  said  J.  D.  Bowersock,  his  heirs  or  assigns,  to  said 
second  parties  and  their  successors  for  the  purposes 
aforesaid,  or  if  said  second  party  from  any  cause 
whatsoever,  at  any  time  hereafter,  should  be  unable 
to  generate,  manufacture  and  distribute  electric  lights 
for  public  and  private  use  in  the  city  of  Lawrence  and 
vicinity  at  a  reasonable  profit  by  the  use  of  said  water- 
power,  then,  in  that  case,  this  contract  shall  cease  and 
be  terminated  from  and  after  said  second  party  shall 
have  given  said  first  party  three  months'  notice  in 
writing  of  their  intention  to  terminate  the  contract 
and  abandon  the  use  of  said  water  for  the  purposes 
aforesaid/' 

The  amended  petition  filed  by  the  plaintifi^  below, 
plaintiff  in  error  here,  against  J.  D.  Bowersock,  sets 
out  a  copy  of  the  contract  between  the  latter  and 
W.  B.  Cunningham  above  referred  to,  alleges  the  as- 
signment of  all  rights  thereunder  to  J.  W.  Johnston, 
plaintiff  below,  and  that  the  latter  became  entitled 
thereunder  to  water  equal  to  twenty-five  horse-power 
created  by  said  dam.  The  petition  also  sets  up  the 
contract  between  Bowersock  and  the  Lawrence  Gas, 
Coke  and  Coal  Company,  above  referred  to  and 
quoted  from,  and  avers  that  Johnston,  the  plain- 
tiff below,  elected  to  take  the  twenty-five  horse-power 
called  for  by  said  contract  between  Bowersock  and 
Cunningham  and  assigned  to  plaintiff  out  of  the 
penstock  placed  in  said  flume  by  the  Lawrence  Gas, 
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Coke  and  Coal  Company  on  the  Ist  day  of  August, 
1888. 

The  petition  further  states  that  on  or  about  the  Ist 
day  of  May,  1888,  the  plaintiff  Johnston  entered  into 
an  oral  contract  with  Bowersock  by  the  terms  of 
which  it  was  agreed  that  Johnston  would  take  said 
twenty-five  horse-power  to  which  he  was  entitled  by 
reason  of  the  contract  between  Bowersock  and  Cun- 
ningham assigned  to  him,  and  that  Bowersock  agreed 
that  he  should  have  and  enjoy  the  same  out  of  the 
horse-power  which  Bowersock  was  to  furnish  to  the 
Lawrence  Gas,Coke  and  Coal  Company  by  the  contract 
entered  into  between  the  latter  and  Bowersock  on  or 
about  the  21st  day  of  March,  1888,  which  agreement 
between  Bowersock  and  Johnston  was  to  exist  and  be 
in  full  force  and  effect  as  long  as  the  contract  between 
the  defendant  Bowersock  and  the  Lawrence  Gas,  Coke 
and  Coal  Company  continued ;  that  on  or  about  the  1st 
day  of  September,  1888,  defendant  Bowersock  entered 
upon  the  performance  of  his  said  contract  with  the 
Lawrence  Gas,  Coke  and  Coal  Company  and  furnished 
water-power  to  the  latter  according  to  the  terms  and 
conditions  of  the  agreement  above  mentioned;  that 
on  or  about  the  1st  day  of  September,  1888,  plaintiff 
Johnston  and  defendant  Bowersock  entered  upon  the 
performance  of  their  said  contract,  and  Johnston  then 
furnished  to  Bowersock  the  twenty-five  horse-power 
in  full  compliance  with  his  contract  and  agreement  so 
to  do,  and  that  at  said  time  it  was  orally  agreed  between 
Johnston  and  Bowersock  that  the  former  was  to  re- 
ceive from  the  latter  for  the  twenty-five  horse-power 
to  be  so  furnished  by  him  the  sum  of  three  dollars  per 
horse-power  per  month,  payable  monthly,  and  that 
Johnston  was  to  furnish  said  twenty -five  horse-power 
from  the  1st  day  of  September,  1888,  until  the  1st  day 
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of  January,  1889,  free  of  charge,  the  payment  of  said 
three  dollars  per  month  to  commence  from  and  after 
the  1st  day  of  January,  1889,  being  the  same  amount 
per  horse-power  which  Bowersock  was  to  receive  from 
the  coal  company  for  the  horse-power  furnished  it  un- 
der his  contract  with  that  company. 

The  petition  further  alleges  that  plaintiff  below  fur- 
nished Bowersock  the  said  twenty-five  horse-power, 
which  water  power  flows  through  the  two  south  arches 
in  the  east  wall  of  the  flume  into  the  penstock  erected 
and  constructed  on  the  south  side  of  the  Kansas  river 
below  the  dam  in  the  city  of  Lawrence  ;  that  by  reason 
thereof  Bowersock  became  indebted  to  the  plaintiff, 
and  the  plaintiff  became  entitled  to  receive  from  Bow- 
ersock the  sum  of  f 900  per  year  from  the  1st  day  of 
January,  1889 ;  that  plaintiff  Johnston  has  received 
from  Bowersock  for  the  twenty-five  horse-power  so  as 
aforesaid  furnished  by  him  the  following  sums,  for 
which  he  gives  credit,  to  wit : 

November  19, 1890..... $150  00 

December  27, 1891 100  00 

July  22, 1893 250  00 

February  26,  1894 166  33 

January  13,  1896 60  00 

April  10,  1 896 1 00  00 

February  22, 1897 300  00 

$1,126  33 

The  plaintiff  claimed  that  there  was  due  and  owing 
him  from  the  defendant  below  the  sum  of  $7873.67, 
for  which  he  prayed  judgment. 

A  general  demurrer  was  interposed  by  the  defendant 
below  to  this  petition,  upon  the  ground  that  the  same 
did  not  state  facts  sufScient  to  constitute  a  cause  of 
action,  which  demurrer  was  sustained  by  the  court. 
The  plaintiff  elected  to  stand  on  his  petition,  and  has 
brought  the  action  of  the  district  court  here  for  re- 
view. 


Digitized  byLjOOQlC 


164         SUPREME  COURT  OF  KANSAS. 

Johnston  v.  Bowersock. 

Bishop  &  Mitchellf  and  A.  Smith  Devenney,  for  plain- 
tiflF  in  error. 

Geo.  J.  Barker,  Ogg  &  Scott,  and  J.  0.  Pickering,  for 
defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  Counsel  for  defendant  in  error  contend, 
first,  that  the  plaintiff  below  failed  to  perform  a  con- 
dition precedent  necessary  to  a  recovery  under  the 
contract  between  himself  and  Bowersock,  in  that 
under  the  written  agreement  between  the  latter  and 
Cunningham,  which  was  assigned  to  Johnston,  it  was 
provided  that  the  twenty-five  horse-power  to  which  he 
was  entitled  was  **to  be  taken  from  some  wheel  and 
penstock  yet  to  be  put  in  by  said  party  of  the  second 
part,  his  heirs  or  assigns,  at  some  one  of  the  openings 
in  said  dam  flume  as  now  built  that  may  be  mutually 
agreed  upon  hereafter  by  the  parties."  This  con- 
dition they  assert  was  not  satisfied  by  an  allegation  in 
the  petition  that  Johnston  elected  to  take  the  said 
twenty-five  horse-power  called  for  by  the  Cunningham 
contract  out  of  the  penstock  placed  in  said  flume 
by  the  Lawrence  Gas,  Coke  and  Coal  Company, 
The  petition,  however,  contains  other  averments 
pertinent  to  the  question  raised.  It  alleges  not 
only  that  Johnston  so  elected  to  take  the  water  to 
which  he  was  entitled  out  of  a  penstock  placed  in  the 
flume  by  the  gas  company,  but  it  further  avers  that 
<' Bowersock  agreed  that  the  said  Johnston  should 
have  and  enjoy  the  said  twenty-five  horse-power  to 
which  he  (Johnston)  was  entitled  out  of  the  horse- 
power which  he  (Bowersock )  was  to  furnish  the  said 
Lawrence  Gas,  Coke  and  Coal  Company  by  the  con- 
tract entered  into  between  the  said  defendant  Bower- 
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sock  and  said  Lawrence  Gas,  Coke  and  Coal  Company 
on  or  about  the  21st  day  of  March,  1888."  It  will 
thus  be  seen  that  the  contract  between  Bowersock  and 
the  gas  company  was  carried  out  to  the  extent  of  fur- 
nishing the  amount  of  water  contracted  to  be  deliy- 
ered  to  the  latter ;  and  the  agreement  on  the  part  of 
Bowersock  that  Johnston  was  to  have  his  twenty-five- 
horse-power  out  of  the  quantity  of  water  to  be  fur- 
nished the  gas  company  (the  latter  company  being 
required  to  provide  its  own  penstocks)  constituted 
an  election  on  the  part  of  Johnston,  acquiesced  in  by 
defendant  in  error,  which  dispensed  with  the  neces- 
sity of  Johnston's  putting  in  a  penstock,  or  any  mu- 
tual agreement  concerning  the  same,  as  provided  in 
the  Cunningham  contract.  When  Bowersock  agreed 
that  Johnston  should  have  and  enjoy  the  twenty-five 
horse-power  to  which  he  was  entitled  out  of  the  power 
Bowersock  was  to  furnish  to  the  gas  company,  there 
could  be  no  necessity  for  the  putting  in  of  a  penstock 
for  Johnston's  use  when  it  had  already  been  provided 
for  by  the  gas  company. 

The  next  contention  of  defendant  in  error  involves 
a  more  serious  question,  concerning  which  there  is 
much  conflict  in  the  authorities  and  a  divergence  of 
opinion  among  writers  on  the  subject.  It  involves 
the  application  of  the  fifth  paragraph  of  the  statute  of 
frauds,  which  reads : 

*'No  action  shall  be  brought  whereby  to  charge  a 
party  .  .  .  {fifth)  upon  any  agreement  that  is 
not  to  be  performed  within  the  space  of  one  year  from 
the  making  thereof — unless  the  agreement  upon 
which  said  action  shall  be  brought,  or  some  memo- 
randum or  note  thereof,  shall  be  in  writing  and  signed 
by  the  party  to  be  charged  therewith,  or  some  other 
person  thereunto  by  him  or  her  lawfully  authorized." 
(Gen.  Stat.  1897,  ch.  112,  §  6 ;  Gen.  Stat.  1899,  §  3072.) 
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It  is  insisted  that  the  oral  contract  between  Bower- 
sock  and  Johnston,  haying  provided  that  the  latter 
should  let  Bowersock  have  and  enjoy  the  said  twenty- 
five  horse-power  of  water  as  long  as  the  contract  con- 
tinued between  the  defendant  in  error  and  the  gas 
company  (which  was  for  the  period  of  ninety-nine 
years),  was  an  agreement  not  to  be  performed  within 
the  space  of  one  year  from  the  making  thereof,  and 
hence  no  action  could  be  maintained  thereon.  It  will 
be  well  to  refer  to  the  exact  language  of  the  petition 
having  reference  to  the  oral  contract  between  the  par- 
ties.    It  reads : 

"That  on  or  about  the  1st  day  of  May,  1888,  the 
said  plaintiff  entered  into  an  oral  agreement  with  the 
said  Bowersock,  by  the  terms  of  which  the  said 
Johnston  agreed  with  the  said  defendant  Bowersock 
that  he  would  take  said  twenty-five  horse-power  which 
he  was  entitled  to  by  reason  of  the  contract  entered 
into  by  the  defendant  Bowersock  and  the  said  W.  B. 
Cunningham,  by  their  contract  on  the  29th  day  of 
March,  1879.  And  the  said  Bowersock  agreed  that 
the  said  Johnston  should  have  and  enjoy  the  said 
twenty-five  horse-power  to  which  he  was  entitled  out 
of  the  horse-power  which  he  was  to  furnish  the  said 
Lawrence  Gas,  Coke  and  Coal  Company  on  or  about 
the  21st  day  of  March,  1888 ;  which  said  contract 
aforesaid  between  the  said  plaintiff  and  the  said  de- 
fendant Bowersock  was  to  exist  and  be  in  full  force 
and  effect  as  long  as  the  contract  between  the  said  de- 
fendant Bowersock  and  the  said  Lawrence  Gas,  Coke 
and  Coal  Company  continued." 

By  reference  to  the  statement,  it  will  be  seen  that, 
under  the  ninety-nine-year  contract  between  Bower- 
sock and  the  gas  company,  the  latter  reserved  the 
right,  if  the  generation  of  electricity  and  the  distribu- 
tion of  electric  light  for  use  in  the  city  of  Lawrence 
should  prove  unprofitable,  to  have  the  contract  cease 
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and  determine  after  giving  three  months'  notice  in 
writing.  It  is  entirely  possible  that  this  contingency 
might  have  arisen  within  one  year  from  the  date  of 
that  contract.  If  the  agreement  might  have  been 
performed  within  the  space  of  one  year,  its  violation 
would  support  an  action  to  charge  the  party  guilty  of 
its  breach.  The  above  section  of  the  statute  of  frauds 
is  not  applicable  to  contracts  which  may  be  performed 
within  the  year.  If  the  agreement  might  consistently 
with  its  terms  be  carried  out  within  the  year,  although 
it  may  not  be  probable  or  expected  that  its  perform- 
ance will  be  accomplished  within  that  time,  it  is  not 
within  the  contemplation  of  the  statute. 

In  the  case  of  Sutphen  v.  Sutphen,  30  Kan.  510,  512, 
2  Pac.  101,  the  plaintiff  and  defendant  were  father 
and  son.  The  father  was  living  on  an  eighty-acre 
tract  of  land.  He  owed  his  son  |250.  By  parol  con- 
tract he  sold  his  son  the  land  for  $850.  Two  hundred 
dollars  was  paid  in  discharge  of  the  debt,  and  the  bal- 
ance was  agreed  to  be  paid  by  the  son  as  soon  as  he 
could  earn  it  oflf  the  land  above  what  he  needed  for 
the  support  of  his  family.  The  son  took  possession 
of  the  land  and  then  refused  to  pay  the  balance  of  the 
purchase-money.  In  an  action  brought  by  the  father 
the  above  section  of  the  statute  of  frauds  was  pleaded. 
Mr.  Justice  Brewer,  in  deciding  the  case,  used  this 
language : 

*' We  remark  again  that  a  contract  will  not  be  ad- 
judged void  by  reason  of  the  last  prohibition  in  sec- 
tion 6  of  the  statute  of  frauds  and  perjuries,  unless  it 
aflBrmatively  appears  that,  fairly  and  reasonably  in- 
terpreted, it  does  not  permit  of  performance  within 
the  year.  The  fact  that  very  likely  performance  will 
require  more  than  a  year,  or  that  performance  is  not 
completed  within  the  year,  does  not  invalidate  it. 
Unless  the  court,  looking  at  the  contract  in  view  of 
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the  surroundings,  can  say  that  in  no  reasonable  prob- 
ability can  such  agreement  be  performed  within  the 
year,  it  is  its  duty  to  uphold  the  contract.     The  pre- 
sumptions are  all  in  favor  of  validity.     .     .     . 
,      *  *  For  we  think  that  it  cannot  be  affirmed  that  per- 
.formance  within  the  year  can  be  adjudged  reasonably 
impossible.     That  many  a  farmer  on  less  than  eighty 
'  acres  makes,  over  and  above  all  family  expenses,  f  650 
and  more,  is  a  matter  of  common   knowledge.     Of 
course,  many  things  affect  the  probable  or  possible 
earnings ;  the  number  to  be  supported,  the  quality  of 
the  soil,  the  conveniences  for  farming,  the  proximity 
of  the  market,  and  many  other  matters." 

To  the  same  effect  are  A.  T.  &  S.  F.  Rid.  Co.  v. 
English,  38  Kan.  110,  16  Pac.  82,  and  Aiken  v.  Nogle, 
47  Kan.  96,  27  Pac.  825. 

We  do  not  understand  that  counsel  for  defendant  in 
error  combat  the  doctrine  confirmed  in  the  cases  re- 
ferred to,  but  they  contend  that  an  oral  contract,  to 
be  valid,  must  be  capable  of  entire  performance  within 
the  year,  and  that  a  possible  discontinuance  or  abro- 
gation of  the  contract  by  the  act  of  the  parties  would 
not  be  a  performance  but  a  destruction  of  the  agree- 
ment. Their  position  is  in  accord  with  that  taken  by 
r.he  supreme  court  of  the  United  States  in  the  case  of 
Packet  Company  v.  Sickles,  5  Wall.  588, 18  L.  Ed.  550. 
In  that  case  the  court  had  before  it  an  oral  contract,  in 
which  the  plaintiffs  agreed  with  a  steam-packet  com- 
pany to  attach  to  its  boat,  the  Columbia,  the  Sickles 
*  cut-off,'*  a  patented  article  which  was  designed  to 
save  fuel  in  the  working  of  steam-engines,  and  it  was 
agreed  that  if  the  ''cut-off''  should  affect  a  saving  in 
the  consumption  of  fuel  the  defendant  would  use  the 
same  on  its  boat  "during  the  continuance  of  the  said 
patent,  if  the  said  boat  should  last  so  long,"  and  that 
they  would,  for  the  use  of  the  ''cut-off,"  pay  the 
plaintiffs  three-fourths  of  the  value  of  the  fuel  saved. 
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The  patent  had  twelve  years  to  run  from  the  date  of 
the  contract.  The  experiment  was  made,  and  proved 
successful,  and  plaintiffs  sued  to  recover  for  the  value 
of  three-fourths  of  the  fuel  saved  from  November, 
1844,  to  March,  1846.  The  defendant  set  up  that  the 
contract,  being  an  oral  one,  was  void,  for  the  reason 
that  it  could  not  be  performed  within  one  year.  It  was 
held  that  the  possibility  of  the  determination  of  the 
contract  by  the  loss  or  destruction  of  the  boat,  which 
might  occur  within  the  year,  did  not  make  the  agree- 
ment any  less  a  contract  not  to  be  performed  within 
one  year. 

In  a  later  case,  Wa/mer  v.  Texas  &  Pacific  Railway,  164 
U.  S.  418,  17  Sup.  Ct.  147,  41  L.  Ed.  495,  Mr.  Justice 
Gray,  speaking  for  the  court,  in  an  exhaustive  opin- 
ion, reviewed  a  large  number  of  English  and  American 
decisions  since  the  enactment  of  the  statute  of  frauds, 
in  1677,  and  stated  that  it  may  be  well  doubted 
whether  the  rule  laid  down  in  Packet  Compa/ny  v. 
Sickles,  supra,  can  be  reconciled  with  the  terms  of  the 
contract  itself  or  with  the  general  current  of  the  au- 
thorities. In  Reed  on  the  Statute  of  Frauds,  section 
201,  it  is  said : 

"It  has  been  a  question  whether  a  contract  for  a 
fixed  period  greater  than  one  year  is  not  within  the 
statute  of  frauds,  notwithstanding  the  fact  that  each 
party  may  terminate  the  agreement  at  any  time ;  it  is 
also  a  point  of  much  doubt  whether  a  contract  for  such 
a  fixed  time,  but  determinable  by  the  death  of  either 
party,  is  or  is  not  within  the  statute.  To  take  up  the 
former  point,  it  may  be  said  that  the  weight  of  Ameri- 
can authority  is  probably  in  favor  of  putting  contracts 
for  a  fixed  period  in  the  same  category  as  those  in 
which  no  time  is  designated,  if  determinable  upon  any 
contingency  infra  annum.  Thus,  a  contract  for  two 
years,  or  until  $500  profit  is  made,  is  not  within  the 
statute.     So  a  license  to  cut  trees  at  any  time  within 
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ten  years.  So  a  contract  to  serve  for  five  years,  or  as 
long  as  L.,  a  certain  person,  was  agent ;  that  is  to  say, 
to  serve  as  long  as  L.  was  agent,  but  not  longer  than 
five  years,  A  promise  to  pay  when  a  certain  third 
person  paid  promisor,  and  this  though  the  latter 
debt  was  not  due  for  more  than  a  year,  because  the 
third  person  might  pay  before  the  debt  was  due. 
These  cases  show  a  contingency  not  under  the  control 
of  the  parties,  and  are  therefore  strictly  not  within 
the  special  class  under  consideration/' 

Moreover,  the  performance  of  a  contract  can  be 
nothing  more  than  a  carrying  out  of  its  terms — an 
adherence  to  its  provisions — and  if  a  termination  of 
it  be  authorized  by  the  language  employed  by  the 
parties,  then,  said  termination  being  permitted,  the 
exercise  of  the  right  so  to  do  is  certainly  not  a  breach 
of  the  contract  on  the  part  of  the  party  asserting  the 
right  to  abrogate  it,  and,  if  not  a  breach,  it  must  be  a 
performance.  If  the  contract  permits  its  destruction 
by  the  parties,  that  destruction  is  merely  carrying  out 
the  terms  of  the  agreement  and  nothing  more.  {Blake 
V.  Voight  et  al.,  134  N.  Y.  69,  31  N.  E.  256 ;  W.  M.  W. 
&  N.  W.  Ry.  Co.  V.  Wood,  88  Tex.  191,  30  S.  W.  859, 
28  L.  R.  A.  526.) 

The  contingency  that  the  written  contract  before  us 
might  be  terminated  within  the  year  was  within  the 
expressed  contemplation  of  the  parties  to  it  at  the 
time  it  was  made,  and  hence  was  as  much  a  part  of 
the  contract  as  any  other  portion  of  the  same.  Coun- 
sel for  defendant  in  error  state  the  rule  to  be  that  if 
an  event  which  may  happen  within  the  year,  whereby 
the  contract  will  be  performed,  is  beyond  the  control 
of  the  parties,  then  the  statute  does  not  apply ;  other- 
wise it  bars  the  action. 

In  this  case  it  will  be  noticed  that  the  event  which 
would  work  a  discontinuance  of  the  written  contract 
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(which  as  above  stated  would,  in  our  judgment,  be  a 
performance  of  its  stipulation)  is  not  within  the  con- 
trol of  either  party  to  the  oral  agreement  now  under 
consideration  entered  into  between  Bowersock  and 
Johnston.  Under  the  written  contract  between  Bow- 
ersock and  the  gas  company,  the  latter  alone  has  the 
right  to  discontinue  the  same,  upon  giving  three 
months'  notice.  The  termination  of  the  oral  agree- 
ment sued  on  is  not  made  dependent  upon  any  act  or 
option  of  either  of  the  parties  to  it,  but  of  a  stranger, 
namely,  the  gas  company. 

The  contention  that  the  contract  between  the  par- 
ties is  without  consideration  is  untenable.  Mutual 
and  concurrent  agreements  and  promises  are  alleged 
to  have  been  made  between  plaintiff  and  defendant. 
Johnston  was  the  owner,  under  the  Cunningham 
agreement,  of  twenty-five  horse-power  of  water,  which 
he  had  the  right  to  take  from  one  of  the  openings  in 
the  dam  flume  built  at  the  time  the  agreement  was 
entered  into.  It  is  true  that  he  agreed  so  to  use  such 
power  as  not  to  interfere  unnecessarily  with  the  power 
then  in  use  by  Bowersock,  or  the  power  which  might 
thereafter  be  utilized;  but  we  do  not  interpret  the 
agreement  to  mean  that  Bowersock  was  under  no  ob- 
ligation under  the  Cunningham  contract  to  furnish 
the  twenty-five  horse-power  if  it  interfered  with  the 
power  then  or  thereafter  to  be  utilized  by  the  former. 
The  conduct  of  Bowersock  also  in  making  payments 
to  Johnston  indicated  a  different  construction  placed 
upon  the  agreement  by  him  than  that  now  contended 
for. 

The  claim  that  the  water  conveyed  was  an  estate  or 
interest  in  lands,  and  hence  must  be  conveyed  by  deed, 
is  without  merit.  In  Wood  v.  Fowler,  26  Kan.  682,  it 
was  decided  that  title  to  the  soil  over  which  the  Ean- 
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sas  river  flows  is  not  vested  in  the  riparian  owner, 
and  that  the  stream  is  a  highway  and  its  waters  pub- 
lic. It  was  there  held  that  the  title  to  ice  formed  on 
the  surface  of  that  river  did  not  belong  to  a  riparian 
proprietor,  and  that  he  would  have  no  more  owner- 
ship in  it  than  he  would  have  to  the  fish  which  swam 
in  the  stream.  The  water  in  the  river  not  being  a 
part  of  Bowersock's  real  estate,  his  possessory  right 
to  a  part  of  the  same,  aocumulated  by  the  dam  built 
by  him,  was  in  a  sense  a  reducing  of  personal  prop- 
erty to  possession,  much  like  the  collection  of  a  crop 
of  ice ;  and  the  transfer  of  the  water  or  ice  so  accu- 
mulated is  not  required  to  be  by  deed.  The  authori- 
ties cited  to  sustain  the  contention  of  defendant  in 
error  relate  to  streams  not  navigable,  flowing  through 
and  over  lands  where  the  title  to  the  soil  under  the 
water  is  in  the  riparian  owner  and  where  the  public 
have  no  rights.  In  Wood  v.  Fowler,  supra,  the  learned 
justice  delivering  the  opinion  said : 

''The  title  to  the  soil  being  in  the  state,  and  the 
stream  being  a  public  highway,  obviously  the  owner- 
ship of  the  ice  would  rest  in  the  general  public, 
or  in  the  state  as  the  representative  of  that  public. 
The  riparian  proprietor  would  have  no  more  title  to 
the  ice  than  he  would  to  the  fish.  It  simply  is  this, 
that  his  land  joins  the  land  of  the  state.  The  fact 
that  it  so  joins,  gives  him  no  title  to  that  land,  or  to 
anything  formed  or  grown  upon  it,  any  more  than  it 
does  to  anything  formed,  or  grown,  or  found  upon  the 
land  of  any  individual  neighbor."  (See,  also,  Wdsh- 
ington  Ice  Co.  v.  Shortall,  101  111.  46,  and  note,  21  Am. 
Law  Reg.  [N.  S.]  313 ;  Ang.  Water.,  5th  ed.,  §  94.) 

The  judgment  of  the  court  below  will  be  reversed, 
with  directions  to  overrule  the  demurrer  to  the  peti- 
tion. 
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E.  0.  FiTzwATBB  et  al.  v.  The  National  Bank  op 
Sbnbca  et  al. 

No.ll,Ml.  (eiPae. 684.) 
OoKPOBATiovS"  Bight  of  Intervention  by  Stockholders.  Thr 
stockholders  of  a  corporation  who  allege  that  their  company  ha^ 
a  valid  defense  to  a  suit  brought  against  it,  but  which  its  manag- 
ing ofiBicers  wrongfully  or  fraudulently  refuse  to  make,  are  entitled 
to  intenrene  in  the  suit  and  defend  for  the  company,  upon  their 
tender  of  an  answer  stating  valid  matters  of  defense  to  the  action, 
and  the  making  of  a  showing,  by  evidence,  of  reasonable  grounds 
to  believe  that  such  defense  can  be  finally  proved  upon  a  trial  of 
the  case,  and  that  the  officers  whose  dut>  is  to  make  it  are  wrong- 
fully or  fraudulently  refusing  to  do  so. 

Error  from  Nemaha  district  court ;  Wm.  I.  Stuart, 
judge.     Opinion  filed  July  7,  1900.    Reversed. 

8,  K.  Woodworth,  for  plaintiflFs  in  error. 
Wells  &  Wells,  and  R.  M.  Emery,  for  defendant  in 
error. 

The  opinion  of  the  court  was  delivered  by 

DosTBB  C.  J. :  In  this  case  proceedings  in  error 
have  been  instituted  to  reverse  an  order  of  the  court 
below  overruling  the  motion  of  certain  stockholders 
in  a  banking  corporation  to  intervene  in  a  suit  brought 
against  their  company  and  to  defend  the  action 
against  it.  The  grounds  of  the  motion  to  intervene 
were  that  the  company  was  not  liable  to  the  action 
brought  against  it  and  that  its  directors  and  manag- 
ing oflScers  wrongfully  and  fraudulently  refused  to  de- 
fend. The  facts  were  that  the  State  Bank  of  Seneca, 
a  banking  institution  organized  under  the  laws  of  this 
state,  undertook  to  reorganize  as  a  national  bank  in 
accordance  with  the  provisions  of  the  national-bank 
act.    That  act  provides  that  banking  institutions  or- 
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ganized  under  state  laws  may  reorganize  as  national 
banks  upon  a  vote  of  two-thirds  of  the  stockholders, 
upon  the  taking  of  which  yote  the  board  of  directors 
are  required  to  certify  the  action  taken  to  the  comp- 
troller of  the  currency,  who  thereupon  issues  a  cer- 
tificate of  authority  to  do  business  as  a  national  bank. 
The  decisions  of  the  courts  are  that  upon  effecting 
the  reorganization  in  the  prescribed  way  the  old  cor- 
poration becomes  merged  in  the  new,  or,  more  accu- 
rately speaking,  the  new  corporation  is  held  and 
treated  to  be  a^mere  continuation  of  the  old  one. 
The  change  effected,  therefore,  merely  consists  in  pass- 
ing from  one  form  of  organization  to  another  and  in 
amenability  to  national  regulation  and  control  in- 
stead of  that  of  the  state. 

The  requisite  number  of  the  stockholders  of  the 
State  Bank  of  Seneca  voted  to  make  the  change. 
Whether  the  board  of  directors  certified  the  resolu- 
tion of  reorganization  to  the  comptroller  of  the  cur- 
rency does  not  appear  from  the  record  before  us. 
However,  it  does  appear  that  in  due  time  the  comptrol- 
ler issued  a  certificate  of  authority  to  a  bank  entitled 
''The  National  Bank  of  Seneca,''  which  institution 
commenced,  and  since  then  has  continued  to  do,  busi- 
ness by  such  title.  In  the  main  its  stockholders  were 
the  stockholders  of  the  old  State  Bank  of  Seneca,  its 
directors  were  the  same,  with  one  or  two  additional 
persons,  and  its  executive  officers  were  the  same.  It 
commenced  and  has  continued  to  do  business  at  the 
place  where  the  State  Bank  of  Seneca  was  located. 
The  officers  of  the  old  state  bank,  who,  as  just  re- 
marked, were  also  officers  of  the  new  national  bank, 
continued  to  do  business  for  the  old  bank  and  in  its 
name.  This  business,  however,  consisted  in  liquidat- 
ing and  winding  up  its  affairs.     It  pursued  the  work 


Digitized  byLjOOQlC 


VOL.  62.    JULY  TERM,  1900.  165 

Fitzwater  v.  Bank. 

of  collecting  its  securities  and  paying  its  obligations, 
and,  among  other  things,  made  reports  to  the  bank 
/commissioner  of  the  state. 

>  It  was  unable  to  discharge  all  of  its  indebtedness, 
iand  to  enable  it  to  do  so  it  borrowed  $20,000  or  more 
from  the  new  national  bank.  It  did  not  pay  the 
money  so  borrowed,  and  suit  was  thereupon  brought 
against  it.  It  made  default  in  the  suit,  whereupon 
certain  of  its  stockholders  who  had  not  gone  into  the 
new  or  supposedly  reorganized  bank  filed  a  motion  to 
be  allowed  to  defend  in  place  of  the  corporation,  alleg- 
ing the  lack  of  power  of  the  old  corporation  oflScers  to 
incur  the  obligations  for  which  the  suit  was  brought, 
that  such  obligations  were  given  without  consideration 
and  in  fraud  of  the  old  corporation  and  its  stockhold- 
ers, and  that  the  oflScers  of  the  old  corporation,  being 
the  same  as  those  of  the  new  one  and  being  the  ones 
guilty  of  the  wrongful  acts  charged,  had  neglected  to 
defend  as  they  should  have  done.  In  connection  with 
the  motion  of  intervention,  the  stockholders  tendered 
a  verified  answer* ^'setting  up  all  the  matters  herein 
briefly  mentioned,  and  asked  that  they  be  allowed  to 
file  it  and,  under  it,  to  be  allowed  to  defend  for  their 
company. 

The  case  was  heard  on  the  motion  for  leave  to  inter- 
vene and  to  file  the  answer.  Considerable  evidence  was 
taken,  much  of  which  tended  quite  strongly  to  support 
the  contention  of  the  stockholders,  especially  to  support 
their  claim  that  the  old  state  bank  had,  by  process  of 
reorganization,  become  changed  into  the  new  one. 
This  claim  was  denied,  it  being  asserted  that,  not- 
withstanding the  resolution  of  the  stockholders  to  re- 
organize, a  reorganization  was  not  in  fact  accomplished, 
but,  instead  thereof,  the  new  bank  was  an  original 
institution  organized  without  reference  to  the  exist- 
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ence  of  the  old  bank.  If  such  was  the  case,  the  old 
bank  did  not  become  merged  into  the  new  one,  or 
changed  to  a  new  one,  but  retained  its  existence  un- 
der the  laws  of  this  state  and  was  competent  to  con- ' 
tract  the  obligations  sued  on.  Seemingly,  the  only 
missing  link  in  the  chain  of  evidence  necesssary  to  show  . 
that  the  new  bank  was  a  reorganized,  and  not  an 
original,  institution  was  a  showing  that  the  board  of 
directors  of  the  old  bank  had  forwarded  the  resolution 
of  reorganization  to  the  comptroller,  and  that  the 
comptroller's  certificate  of  authority  had  been  issued 
in  pursuance  to  such  resolution,  and  not  in  pursuance 
of  a  scheme  of  original  incorporation.  The  inference, 
however,  is  strong,  from  all  the  evidence  in  the  case, 
that  the  national  bank  was  a  reorganized,  and  not  a 
newly  organized,  institution.  However,  if  the  record 
before  us  were  the  record  of  a  final  trial  of  the  case,  we 
would  be  compelled,  under  the  well-settled  rule,  to  al- 
low the  judgment  of  the  court  below  to  remain  undis- 
turbed; but  the  trial  that  was  had  was  not  a  final 
trial,  but  only  a  trial  of  the  motion  for  leave  to  inter- 
vene and  have  a  trial.  In  other  words,  the  trial  that 
was  had  was  not  the  trial  proper,  but  was  a  trial  of  the 
preliminary  question  as  to  whether  a  trial  should  be 
had. 

There  can  be  no  question  but  that  stockholders  are 
entitled  to  defend  legal  proceedings  in  behalf  of  their 
corporation  in  case  its  directors  or  managing  agents 
are  wilfully  or  fraudulently  neglectful  of  its  interests. 
(Mining  Co.  v.  McKibben,  60  Kan.  387,  56  Pac.  756.) 
In  that  case  it  was  said  : 

''If  the  directors  be  derelict  in  their  duties,  and 
through  wilful  neglect  or  for  a  fraudulent  purpose  fail 
to  protect  the  corporate  interests,  the  stockholders  may 
do  so  in  their  stead,  but  to  entitle  them  to  do  so  it 
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must  be  made  to  appear  that  the  corporate  officers 
who  are  primarily  charged  with  the  duty  are  wilfully 
or  fraudulently  neglectful  of  it." 

A  proper  practice  in  such  cases  is  for  the  stock- 
holders to  move  the  court  for  leave  to  intervene  in  the 
suit  they  wish  to  defend,  and  to  allege  and  show  that 
the  authorized  and  managing  agents  of  the  company 
are  derelict  in  their  duties.  Before  allowing  this 
privilege  to  the  stockholders,  the  court  should  require 
of  them  a  prima  facie  showing,  at  least,  but  that  show- 
ing need  not  be  more  than  prima  facie  enough  to  en- 
able the  court  to  conclude  that  there  are  reasonable 
grounds  to  believe  that  the  corporation  defendant  has 
a  meritorious  defense  to  the  action  against  it  and  that 
its  officers  are  fraudulently  or  improvidently  neglect- 
ful of  its  interests.  This  showing  was  made  in  the 
case  we  are  considering.  Irrespective  of  the  matters  of 
fraud  charged  in  the  motion  and  answer,  and  to  support 
which  there  was  some  showing  of  testimony,  it  would 
seem  that  if  the  National  Bank  of  Seneca  was  the  State 
Bank  of  Seneca  reorganized,  such  last-named  bank  had 
no  authority  to  contract  the  obligations  sued  on; 
rather,  it  had  no  existence,  and,  having  no  existence, 
the  contracting  of  a  debt  cannot  be  predicated  of  it. 
(Smith,  Dig.  Nat.  Bank  Dec.  215.)  However,  we  do 
not  wish  to  be  understood  as  making  such  decision  at 
this  time.  We  only  remark,  as  we  did  before,  that 
such  seems  to  be  the  rule  of  the  cases  on  the  subject. 
If  such  be  the  law,  there  can  be  no  question,  unless 
some  exceptional  facts  exist,  that  the  old  corporation 
had  no  power  to  contract  the  obligations  sued  on,  and 
the  stockholders,  therefore,  would  be  justified  in  ask- 
ing leave  to  defend.  Hence,  we  are  of  the  opinion, 
upon  the  showing  made,  that  the  court  should  have 
sustained  the  motion  of  intervention,  should  have  al- 
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lowed  the  filing  of  the  anwer,  and  the  making  of  an 
issue  thereon,  and  should  have  allowed  a  full  trial  of 
the  case. 

To  enable  such  to  be  done,  the  judgment  of  the 
court  below  is  reversed. 


The  Boabd  op  County  Commissioners  of  thb  County 
jgg  OP  Geary  et  al.  v.  The  Missouri,  Kansas  &  Texas 

135  Railway  Company. 

No.  ii,6Q6.«  (61  Pm.  eea.) 

1.  Taxatiov —Equalization  by  State  and  County  Boards.  When- 
ever the  valuation  of  taxable  property  in  any  county  is  changed 
by  the  state  board  of  equalization,  the  board  of  county  commis- 
sioners of  such  county  are  authorized  to  use  the  valuation  so  fixed 
by  the  state  board  as  a  basis  for  making  their  levies  for  all  pur- 
poses, but  are  not  bound  so  to  do. 

2, Refusal  to  Adopt  EquaXizoHtm,    Section  1  of  artida 

11  of  the  constitution  is  not  violated  by  the  action  of  the  local  tax- 
ing authorities  in  refusing  to  adopt  the  valuations  fixed  by  the 
state  board  in  making  their  levy  for  the  current  expenses  of  the 
county,  or  for  any  purpose  except  state  taxes. 

Error  from  court  of  appeals,  northern  department ; 
John  H.  Mahan,  Abijah  Wells,  and  Sam'l  W.  Mc- 
Elroy,  judges.    Opinion  filed  July  7, 1900.    Reversed. 

W.  S.  Roarkj  for  plaintiffs  in  error. 
T.  N.  Sedgvdckf  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  In  July,  1896,  the  state  board  of  equali- 
zation made  an  order  increasing  the  value  of  all 
property  in  Geary  county  for  that  year,  except  rail- 

*  For  opinion  by  the  court  of  appeals,  see  9  Kan.  App.  350, 58  Pac 
121.— Rsp. 
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road  property,  ten  per  cent,  of  the  amount  returned 
by  the  city  and  township  assessors ;  and  at  the  same 
time  the  board  apportioned  to  said  county,  as  its 
proper  proportion  of  state  taxes,  the  sum  of  $9755.98, 
which  order  was  transmitted  by  the  state  auditor  to 
the  county  clerk.  The  board  of  county  commissioners 
of  Geary  county  did  not,  however,  obey  the  order  of 
the  said  board  of  equalization  by  raising  the  valuation 
of  all  property  in  the  county  except  railroad  property 
ten  per  cent.,  but  simply  raised  the  rate  of  taxation 
for  state  purposes  on  all  property  in  that  county  ex- 
cept railroad  property  ten  per  cent.,  and  made  no 
change  whatever  in  the  returns  made  by  the  assessors 
of  all  the  property  in  their  county  other  than  railroad 
property ;  so  that  the  rate  for  state  purposes  in  Geary 
county  on  all  property  except  that  of  railroads  for  that 
year  was  fifty  cents  on  each  one  hundred  dollars  in 
valuation,  and  on  railroad  property  the  rate  for  state 
purposes  was  forty-two  and  one-half  cents  on  each  one 
hundred  dollars  of  valuation. 

The  railway  company  makes  no  claim  that  it  is  re- 
quired to  pay  an  unjust  proportion  of  state  taxes. 
The  gravamen  of  its  complaint  is  that  the  county 
board,  in  making  its  levies  for  local  purposes,  did  not 
adopt  the  valuation  fixed  by  the  state  board  of  equali- 
zation. The  allegation  in  the  petition  concerning 
the  action  of  the  board  of  county  commissioners  and 
the  county  clerk  is  as  follows : 

**They  neglected  and  refused  to  obey  said  order  of 
the  state  board  of  equalization,  and,  instead  of  in- 
creasing the  valuation  of  all  said  property,  except 
railroad  property,  10  per  cent,  as  ordered  by  the  state 
board  of  equalization,  increased  the  rate  of  levy  for 
state  purposes  upon  all  property  10  per  cent.,  thereby 
making  the  rate  for  state  purposes  upon  all  property 
except  railroad  property  50  cents  on  each  $100,  and 
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upon  railroad  property  the  rate  for  state  purposes  was 
by  the  county  clerk  of  said  county  extended  at  42i  cents 
on  each  $100,  and  the  valuation  of  railroad  property 
as  fixed  by  the  state  board  of  assessors  remained  un- 
changed, and  the  valuation  of  all  other  property  in  the 
county  as  returned  by  the  township  and  city  assessors 
remained  unchanged,  notwithstanding  the  order  of  the 
state  board  of  equalization  to  increase  the  same  10  per 
cent.,  so  that  as  to  all  taxes  the  plaintiff  is  assessed 
upon  all  its  property  at  its  true  value  in  money,  thereby 
making  this  plaintiff  pay  taxes  upon  a  valuation  of  10 
per  cent,  higher  than  any  other  property  is  assessed 
for  taxable  purposes  in  said  county,  and  thereby  mak- 
ing it  pay  for  school-district,  township,  city  and 
county  purposes  10  per  cent,  more  taxes  in  proportion 
to  the  value  of  its  property  than  is  paid  upon  any 
other  property  in  said  county,  which  is  an  unjust  dis- 
crimination." 

It  is  urged  by  the  railway  company  that  section  135  of 
chapter  158,  General  Statutes  of  1897  (Gen.  Stat.  1899, 
§  7860),  requires  a  board  of  county  commissioners  to 
extend  their  levies  upon  the  valuation  as  raised  or 
lowered  by  the  state  board  of  equalization  ;  that  there 
cannot  be  two  different  valuations  for  state  purposes ; 
that  there  must  be  an  equalization  of  values  for  all 
purposes,  both  state  and  local,  and  that  the  equaliza- 
tion of  railroad  property  with  other  property  by  the 
state  board  of  equalization  is  controlling  for  local,  as 
well  as  for  state,  purposes.     Said  section  reads : 

**  Whenever  the  valuation  of  any  county  is  changed 
by  the  state  board  of  equalization,  the  board  of  com- 
missioners of  such  county  are  authorized  to  use  the 
valuation  so  fixed  by  the  said  board  as  a  basis  in  mak- 
ing their  levies  for  all  purposes.'' 

This  language  does  not  impose  an  obligation  upon 
the  board  of  commissioners  to  adopt  the  valuation  of 
the  state  board,  but  merely  confers  a  permissive  right 
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SO  to  do.  To  hold  otherwise  would  be  ruling  contrary 
to  the  plain  reading  of  the  statute.  In  1883  this  ques- 
tion was  submitted  to  Mr.  Justice  Johnston,  then  at- 
torney-general of  the  state,  whose  opinion  is  found  in 
Public  Documents,  Kansas,  1883-'84,  Report  of  Attor- 
ney-general, pages  76,  77,  as  follows : 

^'The  action  of  the  state  board  of  equalization  in 
increasing  or  decreasing  the  valuation  of  property  as- 
sessed for  taxation  in  the  several  counties  of  the  state 
affects  only  the  taxes  required  to  be  raised  for  state 
purposes.  The  main  object  of  the  state  board  is  to 
adjust  the  valuation  so  that  each  county  will  bear  its 
fair  and  equitable  proportion  of  the  state  tax.  The 
valuation  as  fixed  by  the  state  board  is  not  control- 
ling with  the  county  commissioners.  They  are  not 
required  to  use  the  valuation  adopted  by  the  state 
board  as  a  basis  in  making  their  levy  for  the  current 
exx)enses  of  the  county,  or  for  any  purpose  except 
state  taxes.  (Sec.  159,  ch.  107,  Comp.  Laws.)  As  I 
understand  it,  the  prevailing  practice  throughout  the 
state  is,  that  if  the  state  board  increases  the  valuation 
of  property  in  a  county,  that  valuation  is  used  merely 
as  a  basis  for  apportioning  the  state  tax  required  to 
be  paid  by  such  county,  and  the  auditor  of  state 
thereupon  reports  and  certifiesL  to  the  county  clerk  the 
amount  charged  against  his  county  and  required  to 
be  raised  by  it  for  state  purposes.  The  county  clerk 
upon  receiving  that  report  determines  the  rate  per 
cent,  necessary  on  the  valuation  fixed  by  the  county 
board  to  raise  the  amount  of  state  tax  as  fixed  by  the 
state  board.  If,  for  instance,  in  a  county  having  a 
valuation  returned  at  $5,000,000,  and  the  levy  for 
state  taxes  being  four  mills,  there  would  be  pro- 
duced for  state  purposes  the  sum  of  $20,000.  The 
state  board,  however,  determines  that  the  county 
in  right  and  justice  ought  to  contribute  $25,000  for 
state  purposes,  and  therefore  it  increases  the  valua- 
tion returned  by  such  county  such  a  per  cent,  as 
will  afford  the  additional  |5000.  To  that  end  the 
county   clerk,  upon  receiving  the   report  from  the 
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auditor,  simply  increases  the  rate  one  mill  and  extends 
a  five-mill  rate  on  the  valuation  fixed  by  the  county 
board.  This  practice  seems  to  be  warranted  by  sec- 
tion 81  of  the  chapter  on  taxation.  At  any  rate,  the 
restriction  upon  the  county  commissioners  that  you 
mention  relates  only  to  the  levy  for  current  expenses. 
The  basis  upon  which  that  levy  is  made  is  uniformly 
the  valuation  fixed  by  the  county  board,  and  not  the 
one  fixed  by  the  state  board.  The  county  commis- 
sioners have  the  option  of  taking  the  valuation  fixed 
by  the  state  board  as  a  basid  for  making  their  levies 
for  local  purposes,  but  it  is  seldom,  if  ever,  done.  I 
would  therefore  hold  that  the  valuation  in  your  county 
as  fixed  by  the  county  board  being  less  than  $5,000,000, 
and  the  board  adopted  that  valuation  for  the  purpose 
of  making  a  levy  of  current  expenses,  may  legally 
levy  for  such  purpose  one  per  cent,  on  the  dollar  of 
such  valuation,  notwithstanding  the  state  board  may 
for  the  purpose  of  apportioning  the  state  tax  have 
increased  the  valuation  of  the  property  beyond 
15,000,000.'^ 

The  same  construction  was  given  this  statute  by 
Attorney-general  Ives  in  1891.  (2  Pub.  Doc.  Kan. 
1891-'92,  Att.-Gen.  Rep.  42.) 

Before  the  expression  of  these  views  by  the  attor- 
neys-general, this  court,  in  Francis,  Treas.,  v.  A.  T.  & 
S.F.  Rid.  Co.,  19  Kan.  303-815,  said: 

''Such  a  tribunal  doubtless  subserves  a  wise  pur- 
pose in  that  it  prevents  any  county  from  shirking  its 
just  proportion  of  the  burdens  of  state  government  by 
grossly  inadequate  assessments.'' 

In  C.  B.  &  Q.  Bid.  Co.  v.  CommWa  of  Atchison  Co., 
54  Kan.  781-790,  39  Pac.  1041,  this  language  was 
used: 

"The  action  of  the  state  board  of  equalization  does 
not  result  in  a  change  in  the  amount  of  taxes  any  one 
would  pay  under  levies  for  local  purposes/' 
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We  have  been  unable  to  find  any  express  statutory 
authority  which  gives  the  state  board  of  equalization 
power  to  control  the  valuation  of  county  property  for 
purposes  other  than  state  taxation.  Section  182  of 
chapter  158  of  the  General  Statutes  of  1897  (Gen.  Stat. 
1899,  §  7271) ,  seems  to  lean  against  the  authority  of  the 
state  board  to  interfere  with  the  valuation  fixed  by  the 
local  board  of  equalization.  In  said  section  the  county 
clerk,  when  he  receives  the  report  of  the  auditor,  is 
directed  to  determine  the  rate  per  cent,  necessary  to 
raise  the  taxes  required  for  state  purposes  as  deter- 
mined by  the  state  board  of  equalization,  and  there  is 
no  provision  making  it  the  duty  of  the  county  clerk  to 
determine  any  rate  per  cent,  necessary  to  raise  the 
taxes  required  for  county  purposes. 

The  court  of  appeals  based  its  opinion  upon  the 
force  of  section  1  of  article  11  of  the  constitution, 
which  prescribes  that  'Hhe  legislature  shall  provide 
for  a  uniform  and  equal  rate  of  assessment  and  taxa- 
tion.'* The  existence  of  two  boards  of  equalization 
created  by  law,  one  endowed  with  power  to  equalize 
with  reference  to  state  taxes  and  the  other  clothed 
with  like  authority  concerning  local  taxation,  has  not 
heretofore  been  considered  as  violative  of  this  consti- 
tutional provision.  In  Oulf  Railroad  Co.  v.  Morris,  7 
Elan.  210,  221,  in  treating  of  this  subject,  it  was  said  : 

**  There  is  no  provision  allowing  the  county  board 
of  equalization  to  equalize  the  valuation  of  the  real 
estate  of  a  railroad  company  within  each  county,  while 
there  is  a  provision  of  law  allowing  the  county  board 
of  equalization  to  equalize  the  valuation  of  other  real 
estate.  ...  It  will  be  seen  that  the  counsel  for 
the  plaintiff  misconstrues  the  constitution.  The  con- 
stitution does  not  require  that  the  manner  or  mode  of 
assessing  and  taxing  property,  or  the  manner  or  mode 
of  collecting  the  taxes,  shall  be  equal  and  uniform, 


Digitized  byLjOOQlC 


174  SUPREME  COURT  OF  KANSAS. 

Greary  CJounty  v.  Railway  Co. 

but  it  simply  requires  that  all  property  shall  be  as- 
sessed and  taxed  at  an  equal  and  uniform  rate. 

''This  the  legislature  has  provided  for.  All  taxable 
property,  real  and  personal,  within  this  state  must, 
under  the  statutes,  be  assessed  at  its  true  value  in 
!  money,  and  the  taxes  levied  upon  such  assessment 
must  be  at  an  equal  and  uniform  rate.  The  state 
taxes,  under  the  statutes,  are  equal  and  uniform 
throughout  the  state,  being  levied  on  a  uniform  val- 
uation, and  fixed  at  a  uniform  rate  on  each  dollar  of 
valuation  throughout  the  state ;  each  county  tax  is 
equal  and  uniform  in  the  same  manner  throughout 
the  county ;  and  the  same  may  be  said  of  the  taxes 
of  each  township,  district,  city,  and  village ;  and  this 
is  all  that  is  required  by  the  constitution." 

In  Elevator  Co.  v.  Stewart,  50  Kan.  378,  383,  32  Pac. 
33,  it  was  held  that  that  section  of  the  constitution 
quoted  from  requires  merely  that  there  be  a  uniform 
and  equal  rate  of  assessment  and  taxation  only  in 
each  separate  taxing  district.  And  for  the  purposes 
of  this  case  we  may  regard  the  state  as  one  taxing 
district  and  Geary  county  as  another. 

The  railway  company  has  attempted,  in  drawing 
its  petition  in  the  court  below,  to  bring  its  complaint 
within  the  case  of  C.  B.  &  Q.  Rid.  Co.  v.  CommWs 
of  Atchison  Co.,  54  Kan.  781,  39  Pac.  1039.  But  the 
facts  here  do  not  come  up  to  the  circumstances  upon 
which  the  decision  in  that  case  was  based.  Upon  the 
subject  under  consideration  we  have  been  furnished 
with  copies  of  opinions  rendered  by  the  Honorable  L. 
Stillwell,  judge  of  the  seventh  district,  and  the  Hon- 
orable 0.  L.  Moore,  of  the  eighth  district,  in  which 
they  ably  discuss  the  questions  before  us  and  arrive 
at  the  same  conclusion.  We  have  adopted  much  of 
their  reasoning  in  the  above  opinion. 

The  judgment  of  the  court  of  appeals  will  be  re- 
versed and  the  judgment  of  the  district  court  affirmed. 
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F.  S.  Allbn  et  al.  v.  Danibl  T.  Hopkins  et  al. 

Vo.llfiS7,    (61Pao.76a) 

1.  ABsrrBACTBBS— iVo^  Public  Officers,  Chapter  1,  Laws  of  1880, 
'*An  act  for  the  protection  of  the  records  of  the  several  counties 
of  the  state  of  Kansas,  and  regulating  the  business  of  abstracting 
in  relation  thereto,"  does  not  create  the  business  of  abstracting 
into  a  public  office,  nor  constitute  the  abstracter  a  public  officer. 

2.  Title  of  the  Act,  The  words  "in  relation  thereto,"  con- 
stituting the  final  clause  in  the  title  to  the  above-mentioned  act, 
are  meaningless.  Their  use  was  a  legislative  inadvertence,  and 
they  should  be  eliminated  in  reading  and  construing  the  title  to 
the  act. 

3. Act  Constitutional,    The  above-mentioned  act  does  not 

contain  more  than  one  subject  and  the  title  to  it,  with  the  above- 
quoted  meaningless  clause  eliminated,  clearly  expresses  a  single 
subject,  and  is  therefore  not  repugnant  to  section  16  of  article  2 
of  the  constitution. 

4.  landings  Construed,    Findings  of  the  jury  quoted  in 

the  opinion  and  held  to  show  privity  of  contract  between  the 
partiea 

6. Bond  Construed— Sureties  Estopped  hy  Recitals,   A 

bond  required  by  statute  for  purposes  of  public  indemnity  was 
given  by  a  i>artner8hip  composed  of  two  members,  the  style  of 
which  was,  "  The  Boyden  Abstract  Company."  The  body  of  the 
bond  designated  the  partnership  by  such  name  and  style,  and  it 
was  signed  in  the  same  way.  The  partnership  was  also  designated, 
both  in  the  body  of  the  bond  and  by  its  signature,  as  "principal." 
One  of  the  partners  signed  the  firm  name  to  the  bond  by  himself 
as  "president,"  and  the  other  attested  it  as  "secretary."  Both 
signed  their  individual  names  to  the  bond,  but  in  the  body  of  it 
designated  themselves  as  *  *  sureties. ' '  Held^  that  such  instrument 
purported  upon  its  face  to  be  the  bond  of  a  corporation,  and  not  of 
a  partnership ;  that  the  matters  above  mentioned  are  in  the  nature 
of  recitals  of  the  character  of  the  obligation  as  a  corporation  bond ; 
and  that  persons  not  members  of  the  partnership,  who  signed 
themselves  as  sureties  on  the  bond,  are  estopped  to  deny  the  truth 
of  the  recitals. 

6.  Extension  of  Time  —  Sureties  not  Released,   Sureties 

liable  on  the  bond  of  an  abstracter  of  titles  to  a  purchaser  of  land 
f6r  the  omission  from  the  abstract  of  an  outstanding  mortgage  on 
the  land  are  not  discharged  by  an  extension  of  time  granted  by 
the  vendee  to  the  vendor  to  make  good  his  covenants  of  warranty 
against  encumbrances  contained  in  his  deed. 
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Error  from  Reno  district  court ;  Matthbw  P.  Simp- 
son, judge.     Opinion  filed  July  7, 1900.    Affirmed. 

Leland  &  Harris,  and  Madden  &  Buchmcmj  for  plain- 
tiffs in  error. 

John  D.  Milliken,  H.  WhiteaidCy  O.  P.  Aikmanf  and 
Hamilton  &  Leydig,  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

DosTBB,  G.  J. :  This  was  an  action  on  a  bond,  re- 
quired by  statute,  of  a  firm  of  persons  engaged  in  the 
business  of  making  abstracts  of  real-estate  titles.  Ver- 
dict and  judgment  were  rendered  for  the  plaintiflTs,  to 
reverse  which  the  defendants  have  prosecuted  error 
to  this  court. 

The  first  claim  of  error  involves  a  question  of  juris- 
diction, under  the  statute,  over  the  defendants,  and 
the  second  one  involves  the  construction  of  the  statute 
and  the  application  of  a  constitutional  provision  to 
it.  The  act  in  question  is  chapter  1,  Laws  of  1889. 
(Gen.  Stat.  1897,  ch.  117,  §§35-39;  Gen.  Stat.  1899, 
§§  1189-1192.)  In  order  to  a  consideration  of  the 
claims  of  error  mentioned,  the  title  and  first  section 
of  the  act  are  quotedi  and  a  summary  of  other  sec- 
tions given. 

''An  act  for  the  protection  of  the  records  of  the  sev- 
eral counties  of  the  state  of  Kansas,  and  regulating 
the  business  of  abstracting  in  relation  thereto.  " 

**  Section  1.  It  shall  be  unlawful  for  any  person, 
firm  or  corporation  to  engage  in  the  business  of  ab- 
stracting, or  make  abstracts  of  title  to  real  estate  in 
any  of  the  counties  of  the  state  of  Kansas,  without 
first  having  executed  and  filed  with  the  clerk  of 
the  county  in  which  said  person,  firm  or  corporation 
intends  to  engage  in  the   business  of  abstracting,  a 
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bond,  to  be  approved  by  the  board  of  county  commis- 
sioners  of  said  county,  with  three  or  more  good  and 
sufficient  sureties,  in  the  penal  sum  of  $6000,  con- 
ditioned that  they  will  properly  demean  themselves  in 
the  business  of  abstracting,  and  will  in  no  way  mu- 
tilate, deface  or  destroy  any  of  the  records  of  the  sev- 
eral county  offices  to  which  they  may  have  access, 
and  that  they  will  not  in  any  way  interfere  with, 
hinder  or  delay  the  several  county  officers  in  the  dis- 
charge of  their  duties  while  using  said  records  in  the 
prosecution  of  said  business  of  abstracting ;  provided, 
however,  that  the  records  shall  in  no  case  be  taken 
from  the  county  office  to  which  they  belong.  The 
person,  firm  or  corporation  who  shall  execute  and 
file  said  bond  of  $5000  for  said  purpose  shall  be  lia- 
ble on  said  bond :  First,  to  the  state  of  Kansas ;  sec- 
ond, to  any  person  who  shall  be  in  any  way  damaged 
by  any  mutilation,  injury  or  destruction  of  any  record 
or  records  of  the  several  county  offices  to  which  he  or 
they  may  have  access,  to  the  amount  of  damage  ac- 
tually done  said  person ;  and  third,  said  person,  firm 
or  corporation  shall  be  liable  on  said  bond  to  any  per- 
son or  persons  for  whom  he  or  they  may  compile, 
make  or  furnish  abstracts  of  title,  to  the  amount  of 
damage  done  to  said  person  or  persons  by  any  incom- 
pleteness, imperfection  or  error  made  by  said  person, 
firm  or  corporation  in  compiling  said  abstract.  And 
the  filing  of  said  bond  shall  be  a  guaranty  of  the  good 
faith  and  responsibility  of  said  person,  firm  or  corpo- 
ration engaged  in  said  business  of  abstracting.'' 

Section  2  provides  that,  upon  the  filing  of  the  bond 
required  by  section  1,  the  abstracters  shall  have  access 
to  the  various  coimty  records,  under  the  supervision, 
however,  of  the  county  officers  having  the  custody  of 
such  records,  and  that  while  using  the  records  for  their 
purposes  such  abstracters  shall  be  under  the  same  ob- 
ligation as  the  officers  themselves  to  protect  and  pre- 
serve them,  and  shall  be  subject  to  the  same  penalties 
as  those  to  which  the  officers  are  subject  for  a  violation 
12— 62KAir. 
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of  duty  in  respect  to  their  care.  Section  3  provides 
that  no  one  shall  engage  in  the  business  of  abstracting 
without  first  executing  and  filing  the  bond  required 
by  section  1,  and  that  all  persons  who  engage  in  the 
business  of  abstracting  without  having  first  executed 
and  filed  the  bond  shall  be  deemed  guilty  of  a  misde- 
meanor^  and  shall  be  refused  the  use  of  the  county 
records.  Section  4  provides  that  county  officers  who 
refuse  the  use  of  their  records  to  abstracters  who  have 
given  the  required  bond  shall  be  deemed  guilty  of  a 
misdemeanor. 

The  bond  sued  on  was  given  by  a  firm  of  ab- 
stracters in  Butler  county>  and,  as  required  by  stat- 
ute, was  approved  by  the  board  of  commissioners  of 

that  county.     The  suit,  however,  was 
uc^e^'        brought  in  Reno  county.     Objection  was 

made  to  the  jurisdiction  of  the  court  in 
Reno  county  on  the  ground  that  actions  on  bonds 
given  under  the  above-quoted  statute  are  not  tran- 
sitory but  are  local  to  the  county  where  the  bond  is 
filed  and  approved.  This  claim  is  predicated  upon 
the  theory  that  the  statute  creates  the  business  of  ab- 
stracting into  a  public  office,  makes  the  abstracter  a 
public  officer,  and  the  bond  given  by  him  an  official 
bond.  If  this  claim  be  correct,  the  action  was  local 
to  Butler  county,  because  the  civil  code,  General 
Statutes  of  1897,  chapter  95,  section  44  (Gen.  Stat. 
1899,  §4294),  provides  that  actions  on  official  bonds 
and  actions  against  public  officers  for  acts  done  by 
them  by  virtue  of  or  under  color  of  their  offices,  or  for 
a  neglect  of  their  official  duties,  shall  be  brought  in 
the  county  where  the  cause  of  action,  or  some  part  of 
it,  arose.  Neither  the  cause  of  action  sued  on  nor 
any  part  of  it  arose  in  Reno  county.  The  claim  of 
lack  of  jurisdiction,   however,  is   unfounded.     The 
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Statute  does  not  create  the  business  of  abstracting  land 
titles  into  a  public  office  nor  make  the  abstracter  a 
public  officer.  It  only  confers  upon  abstracters  a  right 
of  access  to  the  public  records,  and  this  it  does  for  the 
private  benefit  and  advantage  of  the  abstracter,  and 
it  requires  of  him  security  to  the  public  against  the 
loss  or  mutilation  of  the  records,  and  security  to  in- 
dividuals for  whom  he  undertakes  to  compile  ab- 
stracts. He  performs  no  public  duty.  He  occupies 
no  position  of  public  trust.  He  is  simply  required  to 
abstain  from  acts  of  injury  to  the  public  while  pursu- 
ing his  private  business  vocation,  and  to  indemnify 
private  individuals  who  suffer  loss  on  account  of  his 
wrongful  or  negligent  acts. 

Under  the  second  claim  of  error,  it  is  contended 
that  the  act  in  question  contains  two  subjects,  or  that, 
if  it  does  not  contain  two  subjects  but  only  one,  such 
t.  Act  held  con-  single  subject  is  not  clearly  expressed  in 
•titauon*!.  jijg  ti^ig^  j^jj^  ig  therefore  violative  of  arti- 
cle 2,  section  16,  of  the  constitution.  One  of  these 
distinct  subjects,  it  is  said,  is  the  protection  of  the 
public  against  interference  by  abstracters  with  the 
work  of  the  county  officers  and  against  the  mutila- 
tion or  destruction  of  the  county  records.  The  other 
subject,  it  is  said,  is  the  protection  of  private  individ- 
uals against  loss  caused  by  errors  or  incompleteness 
in  compiling  abstracts.  This  contention  is  not  sound. 
There  is  but  one  single  subject  contained  in  the  act, 
to  wit,  the  subject  of  abstracting  from  the  county 
records,  and  the  liability  of  those  who  pursue  ab- 
stracting as  a  business.  The  general  subject  of  the 
act  is  the  liability  of  abstracters.  The  specific  top- 
ics of  this  general  subject  are,  first,  liability  in  the 
use  of  the  records,  etc.,  and,  second,  liability  for 
errors  and  imperfections   of   abstracts  when   made. 
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Every  one  in  the  pursuit  of  a  business  vocation  takes 
on  relations  both  to  the  public  and  to  private  indi- 
viduals, and  becomes  liable  both  to  the  public  and  to 
private  individuals  as  he  may  fail  in  the  discharge  of  his 
duty  to  one  or  to  the  other.  This  duality  of  relation- 
ship, however,  does  not  beget  the  necessity  of  separate 
statutory  regulations.  In  such  case  there  is  an  integral 
whole,  to  wit,  liability  in  the  conduct  of  the  business, 
of  which  liability  to  the  public  and  liability  to  indi- 
viduals are  the  elements  or  parts. 

There  being,  therefore,  but  one  subject  in  the  act, 
the  question  next  occurs.  Is  that  subject  clearly  ex- 
pressed in  the  title?  The  title  reads: 
■  naSd^fromtiut  *' Au  act  for  the  protection  of  the  records 
of  the  several  counties  of  the  state  of 
Kansas,  and  regulating  the  business  of  abstracting  in 
relation  thereto."  The  final  clause  in  this  title,  **  in 
relation  thereto,''  confuses  the  question  and  renders 
it  difficult.  What  is  the  meaning  of  that  clause?  In 
relation  to  what  is  the  business  of  abstracting  to  be 
regulated?  Is  it  to  be  regulated  in  relation  to  "the 
records,"  or  in  relation  to  **the  protection  of  the 
records,"  or  in  relation  to  both?  If  the  business  of 
abstracting  is  to  be  regulated  in  relation  to  the  rec- 
ords, or  in  relation  to  their  protection,  the  liability 
of  the  abstracter  to  private  individuals  would  seem 
to  fall  without  the  purview  of  the  title,  because 
the  liability  of  an  abstracter  to  a  private  individual 
for  an  incomplete  or  erroneous  abstract  would  seem  to 
bear  no  relation  to  the  records  from  which  the  abstract 
was  made  or  to  the  protection  of  such  records.  To 
discuss  the  possible  meaning  of  the  clause  in  question 
in  relation  to  all  the  other  clauses,  and  to  the  words  of 
the  sentence,  would  involve  an  undertaking  in  gram- 
maticaly  rather  than  legal,  criticism,  which,  in  the 
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end,  would  be  fruitless.  It  is  probable  that  gram- 
marians would  relate  the  clause,  **in  relation  thereto," 
to  the  preceding  clause,  **for  the  protection  of  the 
records,"  so  that  a  reconstruction  of  such  parts  of  the 
sentence  as  concern  us  would  make  them  read,  **  regu- 
lating the  business  of  abstracting  in  relation  to  the 
protection  of  the  records."  The  fact  is,  however, 
that,  whatever  meaning  grammarians  might  give  to 
the  final  clause  of  the  sentence,  the  law  can  give  no 
meaning  to  it.  It  is  but  another  instance  of  that  in- 
artistically  phrased  legislation  with  which  the  statutes 
abound — legislation  ordinarily  honest  enough  in  de- 
sign, but  so  crude  and  bungling  in  forms  of  expression 
and  so  violative  of  all  rules  of  composition  as  to  be 
either  impossible  of  comprehension  or  impossible  of 
execution  according  to  its  spirit  and  intent. 

In  the  case  of  In  re  Hendricks,  60  Kan.  796,  57  Pac. 
965,  we  were  compelled  to  declare  an  entire  act  of  the 
legislature  invalid  because  of  its  contradictory  and 
meaningless  provisions.  In  Landrum  v.  Flannigan,  60 
Kan.  436,  56  Pac.  753,  we  were  compelled  to  inter- 
polate into  a  statute  by  construction  words  not  written 
there,  in  order  to  give  to  it  a  meaning  which  the  obvious 
sense  of  its  other  provisions  showed  it  possessed.  In 
Brook  V.  Blue  Mound,  61  Kan.  184,  59  Pac.  273,  we 
were  obliged,  in  order  to  give  meaning  to  the  title  of 
an  act,  to  eliminate  words  which  had  been  inadver- 
tently used.  We  find  ourselves  compelled  in  this  case 
to  do  the  same  thing.  The  final  clause  of  the  title  we 
are  considering  has  no  meaning.  None  can  be  given 
to  it.  We  therefore  eliminate  it  and  read  the  title  as 
follows  :  '*An  act  for  the  protection  of  the  records  of 
the  several  counties  of  the  state  of  Kansas,  and  regu- 
lating the  business  of  abstracting." 

It  is  by  no  means  a  pleasant  duty  thus  to  rearrange 


Digitized  byLjOOQlC 


182         SUPREME  COURT  OF  KANSAS. 

Allen  V.  Hopkins. 

the  verbal  phraseology  of  an  act  of  the  legislature,  and 
it  should  not  be  done  if  the  doing  of  it  can  be  avoided, 
but  there  is  often  no  way  by  which  our  duty  to  up- 
hold and  cause  the  execution  of  acts  of  the  legislature" 
can  be  performed  without  transposing,  interpolating 
and  eliminating  words  and  phrases,  so  as  to  give  ef- 
feet  to  the  obvious  legislative  intent.  The  act  under 
consideration  is  one  of  most  excellent  design.  The 
business  of  abstracting  real-estate  titles  is  an  important 
and  responsible  one,  requiring  skill,  discernment, 
painstaking  research,  and  conscientious  purpose.  It 
is  proper  to  make  it  a  subject  of  legislative  regulation, 
and  yet  the  statute  which  seeks  to  accomplish  the  ob- 
ject is  crude  and  bungling  in  effort.  For  instance, 
that  part  of  it  which  specifies  the  conditions  of  the 
bond  requires  that  the  obligor  properly  demean  him- 
self in  the  business  of  abstracting,  and  in  no  way  muti- 
late any  of  the  records,  etc.,  and  not  in  any  way  inter- 
fere with  the  county  oflScers.  If  a  common-law  bond 
contained  no  other  conditions  than  those,  it  would  be 
difficult  indeed  to  bring  within  its  terms  a  case  of 
damage  to  a  private  individual  occurring  through  in- 
completeness or  errors  in  abstracting.  It  could  not 
be  done  unless  the  making  of  an  erroneous  abstract 
should  be  regarded  as  a  failure  by  the  abstracter  to 
"properly  demean*'  himself  in  the  business  of  ab- 
stracting. A  subsequent  provision  of  the  statute, 
however,  attaches  to  the  bond  a  liability  on  behalf  of 
private  individuals  for  incompleteness  or  errors  in 
abstracts  made.  But  that  liability  ought  to  be  ex- 
pressed in  terms  as  one  of  the  conditions  of  the  bond. 
Again,  the  closing  sentence  of  the  first  section  reads  : 
**T1:3  filing  of  the  bond  shall  be  a  guaranty  of  the 
good  faith  and  responsibility  of  said  person,  firm  or 
corporation  engaged  in  said  business  of  abstracting." 
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This  provision  is  absolutely  meaningless.  It  contains 
nothing  within  itself — is  not  expressive  of  any  obliga- 
tion enforceable  in  the  courts,  nor  does  it  aid  to  an  un- 
derstanding of  any  of  the  other  provisions  of  the  act. 

A  statement  of  some  of  the  facts  of  the  case  will  be 

necessary  to  an  understanding  of  the  third  claim  of 

error.     Hopkins  &  Lamer  were  the  own- 

grivity  of  oon-  ers  of  mill  property  in  Saline  county. 
One  Newcom  owned  a  tract  of  land  in 
Butler  county.  See  <fe  Wells  were  real-estate  agents 
at  Salina,  Saline  county.  They  were  agents  for  both 
Hopkins  <fc  Lamer  and  Newcom  for  the  sale  of  their 
respective  properties,  and  they  negotiated  an  exchange 
of  these  properties  between  the  owners.  They  ordered 
an  abstract  of  the  title  to  Newcom  ^s  land  from  the  de- 
fendants, a  firm  of  abstracters  at  El  Dorado,  Butler 
county.  This  abstract  was  incomplete  and  erroneous. 
It  failed  to  show  an  outstanding  mortgage  of  (2400. 
The  exchange  of  properties  was  made  by  Hopkins  & 
Lamer  upon  the  supposition  of  the  correctness  of  the 
abstract.  Being  damaged  by  its  incorrectness  to  the 
extent  of  the  mortgage,  they  brought  suit  against  the 
abstract  company.  One  of  the  defenses  was  lack  of 
privity  of  contract  between  the  plaintijffs  and  defend- 
ants. The  contention  of  the  defendants  was  that  they 
had  furnished  the  abstract  to  Newcom,  the  owner  of 
the  property  the  title  to  which  they  had  abstracted, 
and  not  to  Hopkins  &  Lamer,  the  owners  of  the  mill 
property.  If  such  were  the  case,  it  could  not  be  said 
that  privity  of  contract  existed  between  the  parties, 
and  the  defendants  below,  the  abstract  company, 
would  not  be  liable.  {Mallory  v.  Ferguson,  50  Kan. 
685,  32  Pac.  410 ;  Savings  Bank  v.  Ward,  100  U.  S. 
195,  29  L.  Ed.  621.)     However,  the  jury  trying  the 
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case  were  asked  and  made  answers  to  interrogatories 
as  follows : 

''Ques.  Did  See  &  Wells  order  the  abstract  as  the 
agents  of  Hopkins  &  Lamer  as  well  as  the  agents  of 
Newcom?    Ans.   Yes. 

'^Q.  Did  See  &  Wells,  as  the  agents  of  Hopkins  & 
Lamer  and  also  of  Newcom,  order  the  abstract  for  the 
purpose  of  enabling  Hopkins  &  Lamer  to  investigate 
the  title  to  the  land?    A.   Yes. 

**Q.  (2)  Did  Hopkins  &  Lamer  rely  upon  the  ab- 
stract in  question  as  delivered  to  See  &  Wells?  A. 
Yes. 

''  Q.  Did  Hopkins  &  Lamer  notify  See  &  Wells  that 
they  expected  them  to  see  that  the  title  they  got  was 
a  good  and  perfect  one?    A.   Yes. 

'^Q.  If  you  answer  No.  2  in  the  aflSrmative,  state 
if  See  &  Wells  ordered  the  abstract  in  question  by 
direction  of  both  parties  in  order  to  comply  with  the 
injunction  of  Hopkins  &  Lamer  that  they  expected 
them  to  see  to  it  that  they  got  a  good  title?    A.   Yes. 

'^Q.  Was  the  abstract  in  question  ordered  for  the 
use  and  benefit  of  Hopkins  &  Lamer  with  the  inten- 
tion that  the  same  should  be  delivered  to  See  &  Wells, 
and  that  See  &  Wells  might  pronounce  judgment  upon 
the  title  for  the  benefit  of  Hopkins  &  Lamer?  A. 
Yes.'' 

There  was  testimony  to  support  these  findings. 
They  are  therefore  conclusive  upon  us.  It  is  claimed, 
however,  that  the  jury  were  influenced  to  make  them 
by  instructions  erroneous  and  misleading  in  character. 
We  have  examined  the  instructions  and  believe  them  to 
be  correct  in  point  of  law  and  not  misleading  in  charac- 
ter .  It  would  consume  much  time  and  space  to  set  forth 
the  instructions  complained  of  and  show  the  error  of 
counsel's  views,  without,  in  the  end,  elucidating  any 
legal  principle  of  consequence. 

A  statement  of  further  facts  will  be  necessary  to  an 
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understanding  of  the  fourth  claim  of  er- 

6  Bond  eonstmed—  — ,,  i  i     .  . .  •■ 

sureiies  estopped  Tor.     The    Doud  lu   suit  was  executed, 

by  recitals.  ' 

filed,  and  approved  by  the  county  com- 
missioners, in  1889.     It  reads  as  follows : 

"Know  all  men  by -these  presents,  that  the  Boyden 
Abstract  Company,  of  Butler  county,  Kansas,  as  prin- 
cipals, and  Vincent  Brown,  Robt.  H.  Hazlett,  F.  8. 
Allen,  M.  H.  Taylor,  as  sureties,  are  held  and  firmly 
bound  unto  the  state  of  Kansas  in  the  sum  of  five 
thousand  dollars  (f5000).  The  conditions  of  this 
bond  are,  that 

"Whereas,  The  Boyden  Abstract  Company  afore- 
said is  engaged  in  the  business  of  abstracting  or  mak- 
ing abstracts  of  titles  to  real  estate  in  the  county  of 
Butler,  state  of  Kansas  : 

"Now,  therefore,  if  the  Boyden  Abstract  Company 
aforesaid  shall  properly  demean  itself  in  the  business  of 
abstracting,  and  shall  in  no  way  mutilate,  deface  or 
destroy  any  of  the  records  of  any  of  the  county  offices 
to  which  they  may  have  access,  and  shall  not  in  any 
way  interfere  with,  hinder  or  delay  the  several  county 
officers  in  the  discharge  of  their  duties,  while  using 
said  records  in  the  transaction  of  said  business  of  ab- 
stracting, then  this  obligation  to  be  void ;  otherwise 
to  remain  in  full  force  and  effect. 

The  Boyden  Abstract  Company,  Principal. 

By  P.  8.  Allbn,  Ftes. 

"Attest:  M.  H.  Taylor,  Secy. 
"Vincent  Brown,  Robt.  H.  Hazlett,  F.  S.  Allen,  M. 

H.  Taylor.'* 

The  Boyden  Abstract  Company,  for  whom  the  above- 
quoted  bond  was  given,  was,  at  the  time  of  the  execu- 
tion of  the  instrument,  a  partnership  between  F.  S. 
Allen  and  M.  H.  Taylor.  Before  the  liability  accrued 
upon  the  bond,  one  Daniel  Boyden  became  a  member 
of  the  partnership  along  with  Allen  and  Taylor.  In 
legal  theory,  this  change  of  membership  worked  a  dis- 
solution of  the  old  partnership  and  the  creation  of  a 
new  one.     Vincent  Brown  and  Robert  H.  Hazlett, 
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who  had  signed  the  bond  as  sureties  for  the  Boyden 
Abstract  Company,  were  unaware  of  the  change  of 
membership  of  the  firm,  and,  as  to  themselves,  they 
defended  the  action  on  the  bond  upon  the  ground  that 
the  change  of  membership  released  them  from  their 
obligation  as  sureties.  They  say  that  they  became 
sureties  for  F.  S.  Allen  and  M.  H.  Taylor  only, 
and  cannot  be  held  for  a  liability  incurred  by  the 
new  firm  of  Allen,  Taylor  &  Boyden.  There  might 
be  some  force  in  this  contention  if  the  facts  were 
not  peculiar  and  exceptional.  It  will  be  observed 
that  the  bond  in  question  has  all  the  appearances 
of  a  bond  executed  by  and  on  behalf  of  an  in- 
corporated company.  The  principal  is  named  as 
**The  Boyden  Abstract  Company."  The  statute  re- 
quires that  names  of  corporations  shall  commence 
with  the  word  ''the''  and  end  with  the  word  ''corpo- 
ration," "company,"  etc.  (Gen.  Stat.  1897,  ch.  66, 
§  8 ;  Gen.  Stat.  1899,  §  1212.)  The  beginning  and  end- 
ing of  the  name  of  this  association  comply  with  the 
requirements  of  the  statute  as  to  corporations.  In  the 
body  of  the  bond  the  Boyden  Abstract  Company  is  des- 
ignated as  principal,  and  the  two  partners  composing 
it  are  designated  as  its  sureties.  The  bond  is  signed, 
"The  Boyden  Abstract  Company,  Principal,  by  F.  S. 
Allen,  Pres.  Attest :  M.  H.  Taylor,  Secy.,"  and  in  ad- 
dition to  such  signature  and  attestation  both  Allen  and 
Taylor  signed  as  sureties  for  the  very  concern  of  which 
they  were  the  sole  partnership  members.  It  is  un- 
usual for  a  partnership  to  have  a  president  and  sec- 
retary. The  officers  are  usual  only  to  incorporated 
companies,  and  it  is  certainly  unusual  for  the  mem- 
bers of  a  partnership  firm  to  sign  a  contract  obligation 
as  sureties  for  themselves. 
No  one  looking  at  the  above-quoted  bond  and  unac- 
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quainted  with  the  facts  would  suppose  that  the  instru- 
ment was  other  than  the  obligation  of  an  incorporated 
company,  signed  by  its  executive  officers  and  by  its 
sureties.  It  purports  upon  its  face  to  be  the  bond  of 
a  corporation.  The  decisions  are  uniformly  to  the 
effect  tha{  institutions  with  names  of  a  character  like 
unto  that  of  the  concern  in  question  will  be  under- 
stood to  be  corporations,  in  the  absence  of  contrary 
knowledge.  The  name,  ''The  Thomas  Harrow  Com- 
pany,*' fairly  imports  a  corporation.  {Seymour  &  Son 
V.  The  Thomas  Harrow  Co.,  81  Ala.  250,  1  South.  46.) 
The  name,  "The  Muskingum  Manufacturing  Com- 
pany,'' implies  a  corporation.  {Harris  v.  The  Mus- 
kingum Manufacturing  Company,  4  Blackf.  [Ind.]  267.) 
The  name,  '*The  Cicero  Hygiene  Draining  Company," 
denotes  a  corporation.  {Cicero  Hygiene  Draining  Com- 
pany V.  Craighead,  28  Ind.  274.)  So,  also,  does  the 
name,  **The  Indianapolis  Sun  Company."  {The  In- 
dianapolis Sun  Co.  V.  Horrellj  53  Ind.  527.) 

The  character  of  the  bond  in  suit  as  the  bond  of  a 
corporation  is  represented  so  strongly  on  the  face  of 
the  instrument  as  to  amount  to  a  recital  of  it  as  a  fact. 
Such  being  the  case,  the  sureties  are  estopped  to  deny 
that  the  principal  for  which  they  signed  possesses  the 
character  it  represented  itself  to  have  and  in  which 
representations  they  joined  to  an  equal  extent.  Sure- 
ties are  favored  in  law,  and  they  will  not  be  held  be- 
yond the  exact  terms  of  the  obligations  signed  by 
them  ;  but,  on  the  other  hand  they,  like  other  classes  of 
obligors,  are  estopped  to  deny  the  recitals  of  obliga- 
tions signed  by  them.    (Brandt,  Sur.  &  G.  §  ^2etseq.) 

A  further  claim  of  error  urged  on  behalf  of  the 

sureties  is  that  plaintiffs,  Hopkins  &  Lamer,  granted 

an  extension  of  time,  upon  consideration, 

i^wjmS  byex-     to  the  abstract  company,  the  effect  of 

leudion  of  time.  '*'         '' 

which  was  to  release  them  as  sureties 
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from  their  obligation.  The  facts  were  that,  upon  dis- 
covery of  the  error  in  the  abstract,  Hopkins  &  Lamer 
induced  Newcom,  who  was  liable  upon  the  covenants 
of  the  deed  to  them,  to  give  security  against  the  out- 
standing mortgage  before  mentioned.  This  security 
was  in  form  of  a  second  mortgage  on  lands  fn  another 
part  of  the  state.  The  security  turned  out  to  be  worth- 
less. Nothing  was  realized  on  it,  but,  if  it  had  been 
otherwise,  it  cannot  be  said  that  an  extension  of  time 
was  granted  to  the  abstract  company.  The  extension 
was  for  six  months,  but  it  was  to  Newcom,  and  was 
of  his  liability  alone.  The  security  accepted  was  not 
even  collateral  to  the  liability  of  the  abstract  com- 
pany, but  was  collateral  to  the  liability  of  Newcom 
only. 

The  rulings  of  the  court  below  were  all  correct,  and 
its  judgment  is  affirmed. 


,        Mazib  a.  DbTaeb  v.  The  Feed.  Heim  Brewing 

\m  ^i|  Company. 

[62      188  No.  11,065.    (61Pac.889.) 

C ^        1.  Tkbbpabb— Private  Property  Devoted  to  Public  uae— Liability 

for  Injuries,  Where  the  public  has  passed  over  priyate  property 
for  a  long  time  with  the  implied  permission  of  the  owner  or  of 
persons  in  control  of  the  same,  and  where  it  may  be  said  that  a 
portion  of  the  property  is  temporarily  devoted  to  a  public  use, 
persons  using  the  way  are  not  deemed  to  be  trespassers  or  mere 
licensees,  and  the  owner  or  those  in  control  cannot,  without  lia- 
bility, make  excavations  or  leave  unprotected  openings  so  close  to 
the  line  of  such  way  as  to  render  travel  thereon  unsafe. 
2.  liAif DLOBD  AKD  Tenawt — Liability  of  Tenant  for  Negligence, 
A  tenant  who  has  possession  and  control  of  premises  is  ordinarily 
bound  to  keep  them  in  such  condition  that  they  will  be  safe  for 
the  public,  and  such  tenant  is  prima  facie  liable  to  third  persons 
for  damages  arising  from  negligent  defects. 
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3. Testimony  to  Establish  Liability,  In  such  case,  tes- 
timony as  to  the  relations  between  the  landlord  and  tenant  may 
be  received  to  establish  who  was  in  actual  control  of  the  premises, 
and  who  was  liable  for  an  injury  sustained  by  a  traveler  from  an 
opening  in  the  path  over  the  property. 

Error  from  Wyandotte  court  of  common  pleas ;  W. 
G.  Holt,  judge.    Opinion  filed  July  7, 1900.   AflSrmed. 

T.  P.  Anderson^  and  J.  D.  Wendorff,  for  plaintiJBF  in 
error. 
Moore  &  Berger^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  J. :  Near  the  Riverview  station,  and  be- 
tween the  Grandview  and  Park  branches  of  the  ele- 
vated street-railway  in  Kansas  City,  Kan.,  is  a  lot 
owned  by  the  Ferd.  Heim  Brewing  Company.  On  the 
east  end  of  the  lot  was  a  house  occupied  by  the  Hicks 
family,  and  on  the  west  end  was  a  small  business 
house  occupied  by  a  cobbler.  The  lot  being  immedi- 
ately south  of  the  Riverview  station,  persons  who  were 
transferred  from  the  Grandview  to  the  Park  line,  as 
well  as  those  living  west  and  south  of  the  station, 
generally  passed  over  the  lot  when  intending  to  take 
passage  on  the  Park  line  of  the  street-railway,  and 
those  going  west  or  south  from  the  Park  line  station, 
or  to  take  passage  on  the  Grandview  line,  did  the 
same.  A  path  had  thus  been  made  between  the  houses 
mentioned  and  cinders  had  been  placed  thereon.  A 
water-closet  was  erected  on  the  lot,  near  the  cobbler's 
house,  which  was  used  by  the  Hicks  family.  About 
July  1, 1897,  the  owner  of  the  lot,  intending  to  erect  a 
new  building  thereon,  tried  to  gain  possession  of  the 
same,  and  to  induce  the  tenant.  Hicks,  to  remove 
therefrom.  It  was  claimed  that  consent  was  given, 
and  a  contractor  removed  the  water-closet  and  othei* 
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Structures  and  began  grading  the  lot.  After  some 
plowing  and  grading  had  been  done,  Hicks  objected 
to  the  continuance  of  the  work,  and  on  July  2  insti- 
tuted an  action  and  caused  a  restraining  order  to  be 
^served  on  the  owner  and  the  contractor.  The  vault 
of  the  water-closet  had  been  partially  filled  when  the 
restraining  order  was  served,  and  the  contractor 
nailed  boards  over  it  and  left  the  premises.  The 
public  continued  to  pass  along  the  path  which  it  had 
made,  and  near  the  covered  vault.  The  restraining 
order  was  set  aside  and  vacated  by  the  court  granting 
it  on  August  27,  1897,  and  though  some  proceedings 
for  review  were  taken,  it  is  not  shown  by  the  record 
that  the  injunction  was  continued  in  force.  There 
was  litigation  between  the  owner  and  Hicks  as  to  the 
possession  of  the  lot,  but  Hicks  remained  in  posses- 
sion until  March,  1898,  when  he  was  removed  under 
a  writ  of  restitution  issued  in  an  action  of  forcible 
detainer. 

On  the  night  of  December  25,  1897,  and  before  the 
removal  of  Hicks,  Mazie  A.  DeTarr,  while  walking 
across  the  lot  with  a  view  of  taking  a  Park  line  car, 
fell  into  the  vault  and  was  injured.  She  and  her  fam- 
ily had  passed  over  the  lot  in  the  morning,  but  she  did 
not  observe  that  a  board  had  been  removed  from  over 
the  vault,  or  that  there  was  an  opening  there.  On 
returning  at  night  she  noticed  a  car  coming  and  in- 
creased her  speed  so  as  to  reach  the  station  in  time, 
and,  while  walking  rapidly,  she  diverted  her  course 
from  the  path,  and  fell  into  the  hole.  She  brought 
this  action,  claiming  that,  there  being  a  path  across 
the  lot  which  was  habitually  used  by  the  public,  the 
owner  was  guilty  of  negligence  in  not  filling  up  the 
vault  and  in  leaving  it  without  a  secure  cover.  The 
defendant  denied  that  it  was  guilty  of  negligence. 
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claiming  that  it  was  not  in  possession  of  the  property 
when  the  injury  was  sustained,  and,  not  being  in  legal 
control  of  the  lot,  was  nowise  responsible  for  the  re- 
pairs on  the  premises  or  for  the  removal  of  the  cover, 
which  was  originally  secure.  The  verdict  of  the  jury 
was  in  favor  of  the  defendant,  and  in  answer  to  spe- 
cial questions  the  jury  found  that  when  the  injunction 
order  was  served  the  hole  was  covered  with  boards ; 
that  the  brewing  company  did  not  get  possession  of  the 
premises  occupied  by  Hicks  until  March,  1898,  and 
that  it  was  then  placed  in  possession  by  the  sherijff ; 
that  Hicks  lived  on  the  premises  at  the  time  of  the  ac- 
cident ;  and  that  the  brewing  company  had  no  notice 
that  the  hole  was  open  on  the  night  of  and  before  the 
accident. 

Apart  from  the  special  findings,  it  must  be  assumed 
that  all  other  controverted  facts  which  had  support  in 
the  testimony  were  determined  in  favor  of  the  defend- 
ant. It  must  be  taken  as  established  that  the  hole 
was  securely  covered  with  boards  when  the  defendant 
and  its  employees  were  compelled  to  quit  the  premises 
by  the  injunction  proceeding,  and  that  before  the  ac- 
cident the  defendant  had  no  notice  that  any  part  of 
the  cover  had  been  removed  or  that  the  hole  was  open. 
It  likewise  must  be  assumed  that  the  defendant  was 
not  in  possession  or  control  of  the  premises  when  the 
accident  happened,  nor  for  more  than  two  months 
afterward.  The  path  across  the  lots  had  been  used 
by  the  public  for  a  long  time — so  long  that  permission 
by  the  occupant  and  owner  must  be  presumed.  The 
plain tijff,  therefore,  was  not  to  be  regarded  as  a  tres- 
passer or  as  a  mere  licensee,  as  she  used  the  way  with 
the  impUed  permission  of  those  in  control  of  the 
premises.  If  the  defendant  had  the  possession  and 
control  of  the  lot,  it  owed  a  duty  to  the  public  to 
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coyer  or  fill  up  the  hole  near  the  path,  or  to  exercise 
care  accordingly,  proportioned  to  the  probable  danger 
to  persons  using  the  path  ;  and  the  jury  were  properly 
instructed  that  if  the  defendant  was  in  control  and 
possession  of  the  premises,  and  knew,  or  by  the  exer- 
cise of  diligence  could  have  known,  that  the  vault 
was  open,  in  time  to  have  filled  or  covered  it,  and  the 
plaintiff  fell  therein  without  her  fault,  the  defendant 
was  liable  to  respond  in  damages  to  her  for  the  injury 
sustained.  Under  the  instructions,  we  think  the  jury 
were  warranted  in  finding  that  the  defendant  bad  not 
the  possession  or  control  of  the  lot  at  the  time  of  the  in- 
jury, and  not  being  in  control,  and  having  no  notice 
of  the  existence  of  the  dangerous  opening,  it  cannot 
be  held  liable  for  the  negligence  of  the  tenant,  nor 
for  the  injury  sustained  by  plaintiff. 

It  is  a  rule  of  the  common  law,  applicable  here,  that 
'^  the  occupier  and  not  the  landlord  is  bound  as  between 
himself  and  the  public  so  far  to  keep  the  premises  in 
repair  that  they  may  be  safe  for  the  public,  and  such 
occupier  is  prima  facie  liable  to  third  persons  for 
damages  arising  from  any  defect.'*  (1  Thomp.  Neg. 
317.     See,  also,  Fisher  v.  ThirkeU,  21  Mich.  1.) 

The  objection  to  the  admission  in  evidence  of  the 
injunction  proceedings  is  not  well  founded.  It  tended 
to  show  who  was  in  possession  and  control  of  the 
premises,  and  to  some  extent  who  was  responsible  for 
the  casualty.  It  was  some  explanation  why  the  de- 
fendant did  not  completely  fill  up  the  vault  and  why 
a  cover  was  nailed  over  it.  The  papers  in  the  pro- 
ceeding in  error  attempted  to  be  taken  from  the  order 
dissolving  the  injunction,  although  first  received  in 
evidence,  were  subsequently  withdrawn  from  the  jury, 
and  no  error  can  be  predicated  on  that.  The  testi- 
mony as  to  the  notices  to  quit  possession  and  the  pro- 
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ceedings  in  the  forcible  entry  and  detainer  suit  went 
to  the  question  of  control  of  the  property,  and  was 
properly  received,  and  there  is  nothing  substantial  in 
the  objections  to  the  testimony  of  the  officers  and 
other  persons  as  to  the  efforts  which  were  made  to 
procure  the  removal  of  the  Hicks  family  from  the 
property.  Some  of  the  language  of  the  instructions 
given  to  the  jury  is  criticized,  but  we  fail  to  see  any 
just  ground  for  complaint  in  them,  or  any  error  in  the 
refusal  of  those  which  were  requested.  The  case 
seems  to  have  been  fairly  presented  to  the  jury  by  the 
charge  that  was  given,  and  there  appears  to  be  suf- 
ficent  testimony  to  sustain  the  findings  and  verdict 
that  were  returned.  The  judgment  will,  therefore,  be 
affirmed. 


62       193 
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Law  et  al. 


No.ll,a77.«    (61Pao.745.) 

1  Van  AJfn  MoKTQAQE--Per8onal  Bemedy  against  Maker,  The 
holder  of  a  promiesory  note  secured  by  a  mortgage  on  real  es- 
tate may  ignore  the  mortgage  and  bring  hie  aotion  on  the  note 
alone,  and  the  fact  that  the  mortgagor  may  haye  sold  the  mort- 
gaged property  to  another  subject  to  the  payment  of  the  mort- 
gage debt  will  not  affect  the  right  of  the  holder  of  the  note  to 
pursue  the  personal  remedy  against  the  maker. 

8. Limitation  of  Aotion — Saving  Clause  in  Statute*  Be- 

fbre  the  statute  of  limitations  had  run  on  notes  an  action  thereon 
was  begun,  which  was  thereafter,  and  before  trial,  dismissed  with- 
out prejudice.  During  the  pendency  of  the  aotion  the  notes  were 
transferred  to  another.  An  action  thereon  was  brought  more  than 
five  years  after  maturity,  but  within  one  year  after  the  dismissal 
of  the  former  suit.    Held^  that  the  right  of  action  thereon  was 

*The  opinion  by  the  court  of  appeals  was  rendered  per  ouriam. 
See  memorandum  in  9  Kan.  App.  890,  and  text  of  opinion  in  68  Pao. 
Ilia— Bsp. 

13— eSKAM. 
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not  barred,  and  that  it  is  preserved  to  the  transferee  under  section 
23  of  the  civil  code  (Gen.  Stat.  1897,  ch.  95,  §  17;  Gen.  Stat.  1899, 
§  4267),  the  same  as  it  would  have  been  to  the  payee  of  the  note. 

3.  Fay  ment  by  Ouarantora-- Liability  of  Makers,  Upon 

default  of  the  makers,  the  guarantors  of  the  notes  advanced  the 
money  required  for  payment,  and  took  them  up  uncanceled. 
Held,  that  such  payment  did  not  extinguish  the  debt  of  the 
makers,  and  that  the  guarantors  were  entitled  to  recover  from 
them  the  money  so  advanced  and  paid. 

Error  from  court  of  appeals,  southern  department ; 
A.  W.  Dbnnison,  B.  F.  Milton,  and  M.  Schoonovbr, 
judges.     Opinion  filed  July  7,  1900.     Reversed. 

A.  C.  Richardson,  and  S.  W.  Shattuck,  jr.,  for  plain- 
tiflF  in  error. 

W.  S.  Cade,  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  J. :  This  was  an  action  to  recover  on 
four  interest  coupon  notes,  each  for  the  sum  of  $42, 
executed  by  Leroy  Law  and  Dora  Law.  On  April  1, 
1887,  the  Laws  borrowed  $1200  from  the  Farmers' 
Loan  and  Trust  Company,  and  executed  a  promissory 
note  for  that  amount,  with  ten  interest  coupon  notes, 
each  for  $42,  maturing  semi-annually.  They  also 
executed  a  mortgage  on  a  tract  of  land  to  secure  the 
payment  of  these  notes.  At  the  same  time  they  exe- 
cuted threei  additional  notes,  each  for  $40,  secured  by 
a  second  mortgage  on  the  same  land,  payable  to  an 
officer  of  the  company.  The  $1200  note  and  coupons, 
as  well  as  the  mortgage,  were  sold  and  assigned  to 
Henry  Waitt.  Soon  afterward  the  Laws  conveyed 
the  mortgaged  land  to  John  G.  Kensley,  who  assumed 
the  payment  of  the  indebtedness.  When  the  first 
four  interest  coupon  notes  became  due  they  were  not 
paid  by  the  Laws  or  by  Kensley,  and  the  Farmers' 
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Loan  and  Trust  Company,  which  had  guaranteed  the 
payment,  paid  the  same,  and  they  were  delivered  to 
it  by  the  holder  uncanceled.  Afterward,  and  in  1889, 
the  second  mortgage  on  the  land  was  foreclosed,  and 
a  sale  of  the  same  ordered,  subject  to  the  first  mort- 
gage. Default  was  made  in  the  payment  of  the  taxes, 
and  the  land  sold  for  taxes,  and  it  was  subsequently 
conveyed  to  Emma  L.  Waitt  by  tax  deed.  In  1890  the 
Farmers'  Loan  and  Trust  Company  made  a  general 
assignment  for  the  benefit  of  creditors,  and  the  as- 
signees took  possession  of  the  assets  of  the  company. 
In  May,  1892,  Henry  Waitt  commenced  an  action 
against  the  Laws,  the  Farmers'  Loan  and  Trust  Com- 
pany, its  assignees,  and  other  parties,  to  recover  on 
the  (1200  note  and  to  foreclose  the  mortgage  given  to 
secure  its  payment.  The  assignees  of  the  Farmers' 
Loan  and  Trust  Company  set  up  and  asked  judgment 
on  the  four  interest  coupon  notes  for  (42  each  which 
they  had  been  required  to  pay.  The  action  brought 
by  Henry  Waitt  was  dismissed  by  him  on  January  5, 
1894,  and  the  action  of  the  assignees  on  their  answer 
and  cross-petition  against  the  Laws  was  also  dismissed 
without  prejudice.  While  that  action  was  pending, 
the  assignees,  by  authority  of  the  district  court,  sold 
the  assets  of  the  Farmers'  Loan  and  Trust  Company, 
including  the  four  interest  coupon  notes  in  contro- 
versy, to  the  Anthony  Investment  Company.  On  Sep- 
tember 13, 1896,  the  company  last  named  commenced 
an  action  against  Leroy  and  Dora  Law,  before  a  jus- 
tice of  the  peace,  to  recover  on  the  four  interest 
coupons  heretofore  mentioned,  and  a  judgment  was 
obtained  by  the  company  for  (131.88.  An  appeal  to 
the  district  court  was  taken  by  the  defendants,  and 
the  case  was  there  tried  on  an  agreed  statement  of 
facts,  which  resulted  in  a  judgment  in  favor  of  the 
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defendants.  That  judgment  was  affirmed  by  the  court 
of  appealSi  and  the  case  was  certified  to  this  court  for 
review. 

The  grounds  for  the  decision  of  the  district  court 
are  not  stated,  and  no  reason  for  the  affirmance  of  the 
judgment  was  given  by  the  court  of  appeals.  The 
execution  of  the  notes  was  not  denied,  and  no  claim 
was  made  that  they  had  been  paid  by  the  defendants, 
who  were  the  makers  of  the  same.  One  contention  is 
that  the  makers  having  sold  the  land  subject  to  the 
mortgage  debt  no  action  could  be  maintained  against 
them  for  a  personal  judgment  before  the  foreclosure 
of  the  mortgage  securing  the  notes.  The  debt  repre- 
sented by  the  notes  is  the  primary  obligation,  and  the 
mortgage  a  mere  security  for  its  payment.  The  holder 
of  a  note  may  at  his  option  ignore  the  security  and 
bring  his  action  on  the  note  alone,  and  the  fact  that 
the  mortgagor  has  sold  the  mortgaged  property  to 
another,  subject  to  the  mortgage  debt,  does  not  affect 
the  right  of  the  holder  to  pursue  the  personal  remedy. 
(Lichty  V.  McMartiUf  11  Kan.  565 ;  Jones,  Mort., 
§  1220.)  The  fact  that  the  purchaser  of  the  property 
assumed  the  mortgage  debt  does  not  affect  the  personal 
liability  of  the  makers  of  the  notes,  unless  there  has 
been  an  agreement  to  release  them ;  and  no  release  is 
claimed. 

Another  contention  was  that  the  action  was  barred 
by  the  statute  of  limitations  because  it  was  commenced 
more  than  five  years  after  the  maturity  of  the  notes. 
In  the  action,  which  was  brought  in  1892,  to  recover 
upon  the  {1200  note  and  to  foreclose  the  first  mort- 
gage, the  notes  in  controversy  were  set  up  and  judg- 
ment claimed  thereon  by  the  assignees  of  the  loan 
company.  They  were  not  barred  when  judgment  was 
asked  on  them  in  that  action,  and,  it  being  dismissed 
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without  prejudice,  the  notes  were  brought  within  the 
saving  clause  of  section  23  of  the  civil  code  (Gen.  Stat. 
1897,  ch.  95,  §17;  Gen.  Stat.  1899,  §4267),  wherein 
it  is  provided  that  if  any  action  be  commenced  within 
due  time,  and  the  plaintiff  fail  in  such  action  other- 
wise than  upon  its  merits,  and  the  time  limited  for 
the  same  shall  have  expired,  the  plaintiff  may  com- 
mence a  new  action  within  one  year  after  such  failure. 
The  present  action  was  begun  within  one  year  after 
the  dismissal  without  prejudice,  and  is  therefore  in 
good  time. 

The  fact  that  there  was  an  assignment  of  the  notes, 
and  that  they  were  transferred  during  the  pendency 
of  the  action,  did  not  take  them  out  of  the  saving 
clause  referred  to,  and  the  right  of  action  is  preserved 
to  the  assignee  for  a  year  after  the  failure  of  the  ac- 
tion, the  same  as  it  would  have  been  to  the  payee  of 
the  notes.  {McWhirt  v.  McKee,  6  Kan.  412  ;  Shively  v. 
Beeson,  24  id.  352 ;  Thomburgh  v.  Cole,  27  id.  490.) 
Nor  was  their  right  affected  by  the  fact  that  other 
parties  were  also  defendants  in  the  first  action.  The 
two  actions,  although  not  identical  in  form,  wer&  sub- 
stantially alike,  and  in  each  case  a  personal  judgment 
was  sought  on  the  notes,  and  on  similar  grounds  of 
liability,  so  far  as  the  defendants'  are  concerned. 
(HiaU  V.  Auld,  11  Kan.  176.) 

The  final  contention  is  that  the  payment  of  the 
coupon  notes  by  the  Farmers'  Loan  and  Trust  Com- 
pany to  Waitt,  the  holder  of  the  same,  was  an  extin- 
guishment of  the  debt  and  released  the  defendants 
from  liability.  When  the  coupon  notes  became  due 
and  were  not  paid  by  the  defendants,  the  company, 
as  guarantor,  was  liable  for  their  payment,  and  to 
meet  this  requirement  and  to  protect  its  second  mort- 
gage, money  for  the  payment  of  the  same  was  ad- 
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vanced  by  it,  in  accordance  with  its  custom.  It  was 
not  a  mere  intermeddling  stranger,  but,  being  a  surety 
who  had  paid  the  debt  of  its  principal,  it  was  entitled 
to  recover  the  amount  paid  from  the  principal.  Hav- 
ing advanced  the  money  and  taken  up  the  paper,  the 
company  was  entitled  to  all  the  rights  and  remedies 
of  the  assignor  against  the  defendants. 

Although  there  is  a  contention  to  the  contrary,  we 
think  the  petition  in  error  sufficiently  points  out  the 
errors  complained  of,  and  for  these  errors  the  judg- 
ments of  the  district  court  and  of  the  court  of  appeals 
will  be  reversed,  and  the  cause  remanded  with  direc- 
tions to  enter  judgment  in  favor  of  the  plaintiff  for 
the  amount  claimed. 


I  ^  50i       Thib  City  op  Kansas  City  et  al.  v.  R.  M.  Gray  et  al. 

No.  11,0I».    (61  Pae.  740.) 

1.  Taxation — Special  Aaaeaament— Injunction— Limitation  of 
Action,  Where  a  mayor  of  a  city  of  the  first  class  in  the  name 
of  the  city  sigDs  a  petition  for  paving,  undertaking  to  represent 
certain  property  necessary  to  confer  jurisdiction,  which,  in  reality, 
belongs  to  the  county,  that  fact  not  being  shown  by  the  petition, 
an  action  to  enjoin  the  collection  of  the  assessment  must  be 
brought  within  the  thirty  days  provided  by  statute.  The  case  of 
ITanaas  City  v,  Kimball,  60  Kan.  224,  56  Pac.  78,  followed. 

2.  Engineer's  Estimate — Limitation  of  Action,  An  esti- 
mate of  the  city  engineer  of  the  cost  of  the  paving,  being  one  of  the 
steps  in  the  assessment  proceedings  following  the  granting  of  the 
petition,  is  not  open  to  attack  for  want  of  detail,  after  the  period 
of  limitation  prescribed  by  statute  has  elapsed. 

Error  from  Wyandotte  court  of  common  pleas ;  W. 
G.  Holt,  judge.   Opinion  filed  July  7, 1900.   Reversed. 
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This  was  an  action  cammenced  in  the  court  of  com- 
mon pleas  of  Wyandotte  county  by  B.  M.  Gray  and 
fourteen  others,  owners  of  property  abutting  on  Ann 
ayenue,  in  Kansas  City,  Kan.,  against  the  city,  the 
city  clerk,  county  clerk,  and  county  treasurer,  to  en- 
join the  collection  of  certain  special  assessments  levied 
against  their  real  estate  for  the  purpose  of  paying  Ann 
ayenue  from  Sixth  to  Tenth  streets.  A  petition,  regu- 
lar in  form  and  with  proper  certificates,  was  presented 
to  the  mayor  and  council  under  the  provisions  of  sec- 
tion 171  of  chapter  32  of  the  General  Statutes  of  1897. 
Property  haying  a  frontage  on  the  avenue  was  signed 
for  thus:  "The  city  of  Kansas  City,  Kan.,  R.  L. 
Marshman,  mayor.  400  feet.*'  Said  property  was, 
in  fact,  public  ground,  known  as  Huron  Place,  the 
fee  title  of  which  was  in  the  county.  Without  this 
400  feet,  the  petition  would  have  been  insufficient  to 
confer  jurisdiction  on  the  mayor  and  council  to  order 
the  improvement. 

It  was  alleged  in  the  petition  on  which  this  case 
was  tried  that  the  petition  to  the  mayor  and  council 
was  not  signed  by  the  owners  of  a  majority  of  the 
front  feet  owned  by  residents  of  said  city  fronting  or 
abutting  on  Ann  ayenue  from  Sixth  to  Tenth  streets ; 
that  the  same  was  invalid  and  insufficient  to  confer 
jurisdiction  on  the  mayor  and  councilmen  to  make 
said  improvement,  and  that  the  estimate  was  not  in 
detail,  as  required  by  law.  The  city  pleaded,  among 
other  things,  the  thirty  days'  statute  of  limitations. 

Under  the  agreed  statement  of  facts,  the  only  ques- 
tions submitted  to  the  trial  court  related  to  the  suffi- 
ciency of  the  petition  of  property  owners  asking  for 
said  paying,  and  the  validity  of  the  estimate  made  by 
the  city  engineer ;  and  the  controversy  was  restricted 
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to  these  two  propositions.  The  court  below  sustained 
the  contention  of  defendants  in  error,  and  a  decree 
was  entered  perpetually  enjoining  the  collection  of 
said  special-assessment  taxes  levied  for  paying  and 
charged  against  the  real  estate  of  the  plaintiffs  below. 
The  city  has  brought  the  case  here  for  review. 

T.  A.  PoUoek,  and  F.  D.  HrUehmga,  for  plaintiffs  in 
error. 

E.  8.  EarJiort,  and  /.  0.  Banhin,  for  defendants  in 
error. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  There  is  nothing  in  the  record  before  us 
which  distinguishes  this  case  from  that  of  Kcmsas  City 
V.  Kimball,  60  Kan.  224,  56  Pac.  78.  So  far  as  the 
petition  to  the  mayor  and  council  is  concerned,  it 
shows  a  conformity  to  the  provisions  of  section  171  of 
chapter  32,  General  Statutes  of  1897.  There  is  a  cer- 
tificate by  the  city  engineer,  to  which  officer  we  pre- 
sume the  petition  was  submitted,  stating  that  the 
same  is  signed  by  the  owners  of  a  majority  of  the  front 
feet  owned  by  residents  abutting  on  Ann  avenue  be- 
tween Sixth  and  Tenth  streets,  and  a  further  certifi- 
cate by  the  city  attorney  showing  that  the  petition  is 
signed  by  the  parties  having  a  legal  right  to  sign  for 
the  property  set  opposite  their  names  as  shown  by 
abstracts  furnished  by  the  city  abstracters.  These 
certificates,  with  the  petition,  were  before  the  council 
when  the  prayer  of  the  property  owners  was  granted. 
The  certificate  of  the  engineer  shows  the  total  number 
of  front  feet  owned  by  resident  property  owners  to  be 
3520 ;  total  number  signing,  1982.50 ;  majority,  446. 
There  is  error  in  this  calculation,  in  that  the  ma- 
jority should  be  222.50. 
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The  principal  attack  made  on  the  validity  of  the 
petition  for  paying  is  based  on  ^he  fact  that  Huron 
Place,  haying  a  frontage  of  400  feet  on  the  avenue  to 
be  paved,  was  dedicated  to  public  purposes  on  Sep- 
tember 28, 1859,  and  that  the  mayor,  representing  the 
city,  was  without  authority  to  join  with  the  other  pe- 
titioners. The  400  feet  signed  for  by  the  mayor  does 
not  appear  upon  the  face  of  the  petition  to  be  the 
property  known  as  Huron  Place.  This  fact  was 
shown  by  evidence  aliunde  the  petition  to  the  council. 
We  are  concerned  here  only  with  the  question  whether 
the  petition  to  the  council  praying  for  the  improve- 
ment contained  evidence  on  its  face  showing  that  it 
did  not  conform  to  the  statute  requiring  that  the  same 
be  signed  by  the  resident  owners  of  a  majority  of  the 
feet  fronting  and  abutting  on  said  street  to  be  im- 
proved. 

\J.n,  Kansas  City  v.  Kimball^  supra,  Mr.  Ghief  Justice 
Doster,  speaking  for  the  court,  said : 

"The  defendants  in  error  not  having  commenced 
their  action  within  the  statutory  period,  the  remain- 
ing questions  are  easy  of  disposal.  The  law  did  not 
require  the  petition  to  the  mayor  and  council  for  the 
making  of  the  improvements  in  question  to  show  upon 
its  face  that  it  was  signed  by  the  resident  owners  of  a 
majority  of  the  front  feet  to  be  paved.  {City  of  Argen- 
tine V.  Simmons,  54  Kan.  700,  39  Pac.  181.)  The  fact, 
if  it  were  such,  that  the  resident  owners  of  a  majority 
of  the  front  feet  did  not  in  reality  sign  the  petition  did 
not  appear  upon  it  or  upon  other  proceedings.  Upon 
the  face  of  the  petition  and  other  proceedings  non- 
conformity to  the  law  did  not  appear.  In  such 
cases  the  validity  of  the  assessment  cannot  be  chal- 
lenged beyond  the  limited  period  allowed  by  the  stat- 
ute for  so  doing.  (Doran  v.  Barnes,  54  Kan.  238,  38 
Pac.  300.)'* 

It  is  true  that  if  the  400  feet  frontage  of  Huron 
Place  be  deducted  the  petition  lacks  177.60  feet  of 


Digitized  byLjOOQlC 


202         SUPREME  COURT  OF  KANSAS. 
Elansss  City  v.  Gray. 

containing  a  majority  of  the  front  feet  owned  by  resi- 
dents of  the  city,  but  inquiry  into  this  question  can- 
not be  made  aftet  the  statute  of  limitations  has  barred 
the  right  to  attack  the  validity  of  the  assessment.  It 
would  be  a  matter  of  doubt  if  the  petition  for  the  im- 
provement showed  on  its  face  that  the  property  repre- 
sented by  the  mayor  was  in  fact  Huron  Place,  the 
legal  title  to  which  is  in  the  county,  whether  j urisdiction 
had  been  conferred  on  the  mayor  and  council  to  order 
the  paving  done  and  contract  therefor  at  the  expense 
of  the  property  owners.  Conforming,  however,  to  the 
rule  laid  down  in  the  case  quoted  from,  we  are  not  at 
liberty  to  hold  that  the  400  feet  appearing  thereon  in 
the  name  of  the  city  is  the  tract  of  land  known  as 
Huron  Place,  and  that  the  mayor  was  without  power 
to  sign  therefor.  We  must  look  to  the  face  of  the  pe- 
tition. 

A  city  can  take  and  hold  a  fee-simple  title  to  real 
estate  when  the  same  is  necessary  for  municipal  pur- 
poses, and  the  petition  to  the  council  asking  for  this 
improvement  does  not  disclose  that  the  property 
signed  for  by  the  mayor  was  not  so  held.  In  Doran 
V.  Barnes,  54  Kan.  238,  241,  38  Pac.  300,  301,  which 
was  a  case  involving  the  levy  of  a  paving  tax  in  the 
city  of  Wichita  and  the  validity  of  a  petition  therefor, 
the  court  said : 

'^The  mayor  and  council  examined  the  petition. 
Upon  the  hearing  thereof,  they  found  that  it  was 
signed  by  the  owners  of  a  majority  of  the  abutting 
front  feet,  even  after  omitting  100  feet  therefrom. 
With  this  omission,  there  was  3398  feet  represented. 
They  ordered  the  petition  spread  upon  the  journal. 
At  the  time  the  amount  due  on  each  lot  or  piece  of 
ground  liable  for  the  assessment  was  ascertained,  all 
the  proceedings  relating  to  the  paving  and  assessment 
were  apparently  regular  and  valid.  We  are  therefore 
of  the  opinion  that  paragraph  590  of  General  Statutes 
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of  1889  is  applicable,  and  that  this  action  ought  to 
have  been  commenced  in  the  court  below  within  thirty 
days  from  the  time  the  amount  of  the  assessment  was 
ascertained." 

That  some  of  the  petitioners  were  non-residents  is 
not  available  to  the  plaintiflFs  below  after  the  statute 
of  limitations  has  run,  such  fact  not  appearing  on  the 
face  of  the  petition  to  the  council. 

The  estimate  of  the  engineer,  in  our  judgment,  was 
sufficiently  detailed  to  meet  the  requirements  of  the 
statute.  It  contained  the  number  of  square  yards, 
the  cost  per  square  yard,  and  the  total  cost.  The  ob- 
jection urged  against  the  estimate  is  that  there  is  no 
specification  whether  one  or  more  layers  of  brick  are 
to  be  used,  and  that  there  is  no  apportionment  as  to 
how  much  is  chargeable  to  the  abutting  property  or 
to  the  city  at  large.  In  the  case  of  OUson  v.  City  of 
Tapeka,  42  Kan.  709,  21  Pac.  219,  the  city  proposed  to 
pave  a  street  with  stone  and  asphalt,  and  the  estimate 
made  by  the  engineer  of  the  cost  of  the  improvements 
was  as  follows:  ''Paving  2633  square  yards,  at  12.86 
per  square  yard,  f  7504.05."  This  was  held  to  be  in 
sufficient  detail,  and  it  corresponds  substantially  with 
the  estimate  in  the  case  at  bar.  The  statute  does  not 
require  the  estimate  to  state  the  amount  chargeable 
to  the  city  at  large. 

Furthermore,  we  think  that  section  212  of  chapter 
32,  General  Statutes  of  1897  (Gen.  Stat.  1899,  §749), 
providing  that  no  suit  to  set  aside  special  assessments 
or  enjoin  the  making  of  the  same  shall  be  brought 
after  the  expiration  of  thirty  days  from  the  time  the 
amount  due  on  each  lot  liable  for  such  assessment  is 
ascertained,  does  not  permit  an  inquiry  into  the  ques- 
tion whether  the  estimate  in  this  case  is  sufficiently 
detailed,  after  that  period.    The  suit  to  enjoin  the  col- 
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lection  of  the  assessments  was  commenced  more  than 
thirty  days  from  the  time  the  amount  due  for  the  pav- 
ing on  each  lot  was  ascertained.  The  estimate  of  the 
engineer  was  one  of  the  steps  in  the  assessment  pro- 
ceedings which  followed  the  granting  of  the  petition 
of  property  owners  presented  to  the  mayor  and  coun- 
cil}  and,  if  insufficient,  it  was  shielded  from  attack  by 
said  statute  after  the  thirty  days  had  expired.  The 
question  first  to  be  determined  in  this  case  is  whether 
the  mayor  and  council  obtained  jurisdiction  by  a  peti- 
tion regular  on  its  face,  showing  from  its  recitals  that 
the  requisite  number  of  resident  property  owners 
joined  in  the  request  for  the  improvement.  This  ap- 
pearing, a  defective  estimate  made  by  the  city  engineer, 
which,  under  the  provisions  of  the  statute,  seems  to  be 
required  for  the  information  of  the  municipal  authori- 
ties, cannot  be  shown,  to  defeat  the  power  to  make 
the  improvement,  after  the  time  permitted  by  law  to 
begin  an  action  therefor  has  expired.  It  seems  prob- 
able that,  had  an  action  been  commenced  in  time,  the 
property  owners  complaining  of  this  assessment  could 
have  defeated  the  same,  for  then  the  range  of  their 
attack  would  have  been  much  wider  and  not  confined 
to  such  narrow  limits.  Having  waited  too  long,  they 
are  not  now  in  a  position  to  obtain  relief. 

The  judgment  of  the  court  below  will  be  reversed 
and  a  new  trial  granted. 

JoHNSTONi  J.,  concurring. 

DosTBBi  C.  J.  (dissenting)  :  I  dissent  from  the  first 
paragraph  of  the  foregoing  syllabus  and  the  corres- 
ponding portion  of  the  opinion.  I  adhere  to  the  de- 
cision made  in  Kansas  City  v,  Kimbally  60  Kan.  224, 
66  Pac.  78,  but  I  deny  the  applicability  of  that  case 
to  the  facts  of  this  one.     The  face  of  the  petition  on 
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which  the  mayor  and  council  took  action  in  this  case 
did  not  fail  to  show  non-conformity  to  the  law,  but  on 
the  other  hand  it  aflBrmatively  showed  non-conformity 
to  it.  The  law  requires  the  petition  to  be  signed  by 
'*  resident  owners.'*  Only  by  conceiving  Kansas  City 
as  a  resident  owner  of  400  feet  of  the  property  fronting 
on  the  street  to  be  paved  can  the  petition  be  upheld  as 
not  afl5rmatively  showing  non-conformity  to  the  law. 
Of  course  a  city  can  be  an  owner  of  property  within  its 
own  limits ;  and  for  the  purposes  of  the  case  in  hand  we 
will  say  that  the  mayor  and  council  were  at  liberty  to 
regard  it  as  the  owner  of  the  400  feet  in  question — al- 
though the  fact  of  ownership  was  in  reality  otherwise, 
as  subsequently  proved.  They  could  not,  however, 
regard  it  as  a  ''resident  owner,''  because  that  term,  as 
used  in  the  statute  under  consideration,  means  natural 
persons  residing  in  the  city,  and,  perhaps,  private 
corporations  domiciled  there.  I  say  this  because  the 
incongruity  of  classifying  a  sovereignty  for  purposes 
of  taxation  as  among  the  residents  of  its  own  terri- 
torial limits  is  too  great  to  admit  of  the  idea  enter- 
tained by  the  majority  of  the  court.  If  a  city  be  a 
resident  owner  within  its  own  limits,  and  hence  quali- 
fied to  sign  a  petition  for  the  making  of  street  im- 
provements, it  follows  that  all  the  regulations  as  to 
the  making  and  collection  of  the  assessments  to  pay 
for  the  improvements  apply  to  it  as  to  private  indi- 
viduals, unless  the  statute  elsewhere  provides  a  dif- 
ferent rule.  The  statute,  however,  makes  no  different 
provision  as  to  it  in  relation  to  such  matter.  Again, 
if  a  city,  for  the  purposes  of  a  petition  for  street  im- 
provements, is  a  resident  owner  within  its  own  limits, 
we  have  the  anomalous  spectacle  of  a  municipality 
petitioning  itself  to  make  a  municipal  improvement 
whereby  taxes  on  its  own  property  may  be  imposed. 
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and  for  the  non-payment  of  which  taxes  such  prop- 
erty may  be  sold  and  conveyed  away  from  it.     Again, 
.  the  very  statute  which  authorizes  the  making  of  the 
,  improvement  on  the  petition  of  resident  owners  au- 
-  thorizes  such  owners  to  remonstrate  to  the  mayor  and 
council  against  the  making  of  the  improvement,  and 
also  authorizes  the  mayor  and  council  to  consider  and 
determine  whether  the  improvement  petitioned  for  is 
necessary  to  be  made. 

Now,  suppose  the  petition  in  this  case  had  been 
signed  by  natural  persons  only,  and  that  the  city  had 
joined  with  the  others  in  a  remonstrance  against  the 
making  of  the  improvement,  as  upon  the  theory  of  its 
being  a  resident  owner  it  had  the  right  to  do.  We  would 
have  been  treated  to  the  equally  anomalous  spectacle 
of  a  city  formally  remonstrating  to  itself  against  the 
proposed  action  by  itself,  and  gravely  considering  its 
own  remonstrance  along  with  that  of  others  in  order 
to  determine  the  action  which  it  should  take. 

The  fact  is  the  statute  contemplates  the  making 
of  street  improvements  upon  the  petition,  or  the  re- 
fusal to  make  them  upon  the  remonstrance,  of  those 
who  are  the  subjects  of  municipal  authority — those 
whose  property  may  be  taken  in  invitum  to  pay  for  the 
improvement,  if  made,  or  may  go  unburdened  if  not 
made ;  and  it  does  not  contemplate  that  the  sovereignty 
which  itself  determines  the  necessity  for  the  making  of 
the  improvement  and  which  levies  and  collects  the 
taxes  to  pay  for  it,  if  made ;  may  join  with  private  in- 
dividuals in  setting  in  motion  that  machinery  of  the 
law  which  eventuates  in  the  action  taken. 

The  precise  question  here  involved  was  determined 
in  accordance  with  the  views  above  expressed  in  City 
of  Atlanta  v.  Smith  et  al.,  99  Ga.  462,  27  S.  E.  696,  and 
I  think  that  the  decision  in  that  case  is  a  sound  prece- 
dent to  follow. 
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The  State  of  Kansas  v.  A.  N.  Andbbws.  |d74    199 

No.  11,714.    («  Pac.  808.)  1 

62      207 

OiBCTTMfirrAirnAi.  Evidbivcb — Instruction,    In  a  criminal  prosecu-  75    414 

tion,  where  the  evidence  of  the  defendant's  guilt  is  partly  circum- 
stantial, it  is  error  to  refuse  an  instruction  to  the  jury  tendered 
by  the  accused  in  the  following  language:  ''A  few  facts,  or  a  mul- 
titude of  facts  proved,  all  consistent  with  the  supposition  of  guilt, 
are  not  enough  to  warrant  a  verdict  of  guilty.  In  order  to  convict 
on  circumstantial  evidence,  not  only  the  circumstances  must  all 
concur  to  show  that  the  defendant  committed  the  crime,  but  they 
must  be  inconsistent  with  any  other  rational  conclusion." 

Appeal  from  Ottawa  district  court ;  R.  F.  Thompson, 
judge.    Opinion  filed  July  7,  1900.    Beyersed. 

il.il.  Oodard,  attorney-general,  and  F.  D.  Boyce, 
county  attorney,  for  The  State. 
R.  R.  ReeSf  for  i^pellant. 

The  opinion  of  the  court  was  deliyered  by 

Smith,  J. :  The  appellant  was  convicted  of  larceny 
from  a  freight-car  and  sentenced  therefor  to  a  term  in 
the  penitentiary.  Omitting  the  formal  parts,  the  in- 
formation charged : 

"That  on  the  19th  day  of  November,  1898,  in  the 
county  of  Ottawa,  state  of  Kansas,  one  A.  N.  Andrews 
did  then  and  there  unlawfully,  feloniously  take,  steal 
and  carry  away  the  following  goods  and  chattels,  to 
wit :  One  sack  of  white  sugar,  of  the  value  of  |5 ;  one 
sack  of  brown  sugar,  of  the  value  of  $5 ;  three  boxes 
of  dried  fruit,  of  the  value  of  f 5  each ;  one  sack  of 
prunes,  of  the  value  of  |5 ;  one  sack  of  green  coffee,  of 
the  value  of  |3.50 ;  all  of  said  goods  and  chattels  then 
and  there  being  the  property  of  the  Atchison,  Topeka 
&  Santa  Fe  Railway  Company,  a  corporation,  and 
said  goods  and  chattels  then  and  there  being  in  a  cer- 
tain freight-car  belonging  to  said  railway  company 
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when  80  unlawfully,  feloniously  taken,  stolen,  and 
carried  away.*' 

The  evidence  against  the  appellant  was,  for  a  large 
part,  circumstantial  in  character.  The  only  testi- 
mony not  of  such  nature  was  that  of  the  sheriff,  who, 
in  a  conversation  with  the  accused  after  his  arrest, 
said  to  the  prisoner,  ^'I  am  surprised  that  you  would 
mix  up  in  a  deal  of  this  kind,'*  in  answer  to  which 
the  latter  said  that  what  he  had  done  was  for  the 
benefit  of  his  family.  No  one  saw  the  appellant  com- 
mit the  larceny.  There  was  testimony,  however,  that 
after  being  away  from  home  most  of  the  night  he  re- 
turned with  two  sacks  of  sugar,  a  sack  of  prunes, 
some  coffee,  two  boxes  of  raisins,  and  a  box  of  cur- 
rants and  oranges.  This  property  corresponded  in 
description  with  goods  consigned  for  shipment  con- 
tained in  a  car  of  the  Atchison  Topeka  &  Santa  Fe 
Railway  Company  on  which  the  seal  was  broken  and 
from  which  the  goods  were  missing. 

The  court  refused  the  following  instruction  on  be- 
half of  the  defendant  below : 

*'A  few  facts,  or  a  multitude  of  facts  proved,  all 
consistent  with  the  supposition  of  guilt,  are  not 
enough  to  warrant  a  verdict  of  guilty.  In  order  to 
convict  on  circumstantial  evidence,  not  only  the  cir- 
cumstances must  all  concur  to  show  that  the  defendant 
committed  the  crime,  but  they  must  be  inconsistent 
with  any  other  rational  conclusion.** 

In  this  there  was  error.  Applied  to  circumstantial 
evidence,  the  language  of  said  instruction  has  been 
approved  in  Ca/rl  Home  v.  The  State  of  Kcmaas,  1  Kan. 
42,  and  in  The  State  v.  Hunter,  50  Kan.  302,  32  Pac.  37. 

It  is  not  determinable  whether  the  conviction  re- 
sulted from  the  force  of  the  direct  or  the  circumstan- 
tial evidence,  or  by  the  combined  strength  of  both. 
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It  was  within  the  province  of  the  jury  to  disregard 
the  testimony  of  the  sheriff  and  to  base  their  verdict 
solely  on  the  incriminating  circumstances  surround- 
ing the  accused.  This  being  true,  it  was  proper  to 
furnish  a  guide  to  the  jury  to  govern  them  in  the  con- 
sideration of  the  probative  foroe  of  such  circumstances 
as  were  shown,  tending  to  establish  the  guilt  of  the 
defendant.  (7^  State  v.  Komatett,  post,  page  221,  61 
Pac.  805.) 

An  objection  was  made  to  the  information  in  that 
it  failed  to  aver  that  the  larceny  was  committed  in  a 
freight-car  on  a  railway  in  this  state.  (Gen.  Stat. 
1897,  ch.  100,  §  84 ;  Gen.  Stat.  1899,  §  2026.)  It  be- 
comes immaterial,  however,  to  consider  this  objection, 
for  the  reason  that  the  information  can  be  amended 
on  another  trial  of  the  case. 

The  judgment  of  the  court  below  will  be  reversed 
and  a  new  trial  ordered. 


Marion  Asbell  v.  Thb  State  op  Kansas. 

No.U,744.    (eiPao.000.) 

1.  Coram  Nobis—  Office  of  the  Writ.  The  oflaoe  of  the  writ  of 
error  coram  nobis  is  to  bring  to  the  attention  of  the  court,  for 
correction,  an  error  of  fact — one  not  appearing  on  the  face  of  the 
reoord,  unknown  to  the  court  or  the  party  affected,  and  which,  if 
known  in  season,  would  have  prevented  the  rendition  of  the  judg- 
ment challenged. 

2.  — ; IVhen  not  Available,    The  writ  supplements,  but  does 

not  supersede,  the  remedy  provided  in  the  code  for  the  granting 
of  new  trials  or  the  correction  of  errors.  It  is  not  available  wherr 
the  facts  complained  of  were  known  before  the  trial,  and  where 
advantage  could  have  been  taken  of  the  alleged  error  at  the  trial ; 
nor  does  it  lie  to  correct  an  adjudicated  issue  of  fact. 

14—62  KAif . 
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3.  False  Testimony— Newly -discovered  Evidence,   The 

remedy  cannot  be  mvoked  on  the  ground  that  an  important  wit- 
ness testified  falsely  about  a  material  issue  in  the  case;  nor  can 
newly-discovered  evidence,  going  to  the  merits  of  the  case,  be  used 
as  a  basis  for  the  writ. 

Error  from  Labette  district  court ;  A.  H.  Skidmore, 
judge.     Opinion  filed  iuly  7,  1900.     Affirmed. 

NeUon  Case,  for  plaintiff  in  error. 

Francis  if.  Brady,  county  attorney,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  J. :  This  was  an  application  for  a  writ 
of  error  coram  nobis.  The  applicant,  Marion  Asbell, 
was  charged  with  the  felonious  killing  of  his  wife  and 
convicted  of  murder  in  the  first  degree.  He  appealed 
to  this  court,  where,  after  a  full  examination  of  nu- 
merous assignments  of  error,  the  judgment  of  convic- 
tion was  affirmed.  {The  State  v.  Asbell,  57  Kan.  398, 
46  Pac.  770.)  Afterward  he  attempted  to  bring  a  pro- 
ceeding in  the  district  court  against  the  state  to  obtain 
a  new  trial,  but  it  was  held  that  the  state,  being  a 
sovereign  power,  could  not  be  subjected  to  suits  by  its 
citizens  without  an  express  statutory  waiver  of  its 
right  of  exemption,  and,  there  being  no  waiver,  the 
proceeding  was  therefore  dismissed.  That  ruling  was 
brought  to  this  court  for  review,  and  affirmed.  {As- 
bell  V.  The  State,  60  Kan.  51,  55  Pac.  338.)  Still  later 
the  present  proceeding  was  begun,  and  the  grounds 
alleged  for  the  writ  of  error  coram  nobis,  briefly  stated, 
are: 

1.  That  from  the  filing  of  the  information  against 
Asbell  until  he  was  convicted  the  belief  existed  among 
the  people  of  the  county  that  he  was  guilty  of  the 
charge ;  that  such  intense  feeling  existed  againt  him, 
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and  80  much  prejudice,  as  to  render  it  impossible  to 
have  a  fair  and  impartial  trial  in  the  county. 

2.  That  during  the  trial  mob  violence  against  him 
was  threatened,  and  combinations  of  persons  made  to 
take  him  from  the  officers  of  the  law  and  kill  him, 
causing  a  suppression  of  feeling  which  might  have 
existed  in  his  behalf ;  and  the  petitioner  states  that 
he  is  informed  and  believes  that  these  things  affected 
the  jury  and  caused  them  to  render  a  verdict  against 
him. 

3.  That  by  reason  of  the  intense  feeling  and  of 
threats,  a  witness  gave  false  testimony  against  the 
defendant,  upon  which  he  was  convicted,  and  with- 
out which  he  might  been  have  acquitted. 

4.  That  the  bailiff  in  charge  of  the  jury,  during 
the  time  of  their  deliberations,  was  guilty  of  miscon- 
duct, by  entering  the  jury-room  and  conversing  with 
the  jurors,  and  a  belief  is  expressed  that  he  conveyed 
to  the  jury  information  of  the  intense  feeling  existing 
against  the  defendant,  and  that  nothing  but  a  verdict 
of  guilty  would  be  received. 

5.  That  during  the  progress  of  the  trial,  and  with- 
out the  knowledge  of  the  defendant,  the  body  of  his 
deceased  wife  was  exhumed  and  a  post  mortem  exami- 
nation made  by  a  number  of  physicians  and  surgeons 
residing  in  the  county,  some  of  whom  testified  in 
reference  to  the  wound  found  on  the  body,  and  gave 
opinions  as  to  the  manner  in  which  the  wound  was 
inflicted  and  death  caused — that  is,  whether  it  could 
have  been  done  by  the  defendant  or  resulted  from 
suicide  ;  that  a  witness  who  assisted  in  the  post  mortem 
examination  had  since  made  a  careful  microscopic  ex- 
amination of  the  scalp,  where  the  wound  was  inflicted, 
and  of  the  brain,  through  which  the  bullet  passed, 
and  developed  facts  inconsistent  with  the  theory  of  the 
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state ;  that  such  firing  could  not  have  been  done  by 
the  defendant)  but  that  death  must  have  resulted  from 
suicide  ;  that  such  evidence  could  not  have  been  pro- 
duced at  the  trial  of  the  cause,  and  was  not  known 
until  long  after  the  judgment  of  conviction  ;  and  the 
petitioner  avers  that  he  is  informed  and  believes  that 
this  evidence  is,  material  and  sufficient  to  justify  a 
verdict  of  acquittal. 

There  is  a  further  averment  that  the  new  evidence 
and  matters  referred  to  in  the  fourth  and  fifth  grounds 
were  without  his  knowledge  and  beyond  his  reach 
until  after  his  conviction  and  confinement  in  the  peni- 
tentiary. 

On  a  motion  to  dismiss,  the  district  court  held,  in  a 
written  opinion,  that  the  facts  stated  in  the  applica- 
tion did  not  warrant  the  granting  of  the  relief  sought, 
and  the  proceeding  was  thereupon  dismissed.  The 
petitioner  alleges  error,  and  brings  the  case  here  upon  a 
transcript  of  the  record. 

If  the  common-law  remedy  invoked  can  be  obtained 
on  the  grounds  alleged  here,  there  is  little  certainty 
in  judicial  proceedings  and  little  finality  in  the  judg- 
ments of  courts.  The  petitioner  asks  for  a  considera- 
tion of  matters  which  were,  or  should  have  been, 
known  to  him — matters  involved  in  the  issues  that 
were  adjudicated  in  the  district  and  supreme  courts. 
It  has  been  held  that  our  courts  have  power  to  issue 
writs  in  the  nature  of  corcmi  nobis.  {The  State  v.  Cal- 
houn, 50  Kan.  523,  32  Pac.  38,  18  L.  R.  A.  838.)  But 
to  give  this  remedy  the  scope  claimed  in  behalf  of  the 
petitioner  would  be  to  substitute  a  somewhat  obsolete 
writ  for  a  simple  and  summary  procedure  specifically 
provided  by  statute.  Our  code  provides  how  errors 
may  be  corrected  in  the  courts  in  which  they  occur, 
and  to  the  extent  that  provision  is  so  made  it  is  nec- 
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essarily  exclusive  of  common-law  writs  and  procedure. 
This  writ,  instead  of  superseding  the  statutory  pro- 
visions, is  only  employed  in  aid  of  them,  or  where  the 
statute  fails  to  afiford  a  remedy.  {The  State  v.  Cal- 
houn,  supra.) 

In  Sanders  v.  The  State,  85  Ind.  318,  after  holding 
that  there  was  power  in  the  courts  to  issue  such  writs, 
it  was  said : 

"The  writ  cannot  be  so  comprehensive  as  at  com- 
mon law,  for  remedies  are  given  by  our  statute  which 
did  not  exist  at  common  law — the  motion  for  a  new 
trial  and  the  right  of  appeal — and  these  very  mate- 
rially abridge  the  office  and  functions  of  the  old  writ. 
These  afford  the  accused  ample  opportunity  to  present 
for  review  questions  of  fact,  arising  upon  or  prior  to 
the  trial,  as  well  as  questions  of  law ;  while  at  common 
law  the  writ  of  error  allowed  him  to  present  to  the 
appellate  court  only  questions  of  law.  Under  our 
statute  all  matters  of  fact  reviewable  by  appeal,  or 
upon  motion,  must  be  presented  by  motion  for  a  new 
trial,  and  cannot  be  made  the  grounds  of  an  applica- 
tion for  the  writ  of  coram  nobis.  Within  this  rule 
must  fall  the  defense  of  insanity,  as  well  as  all  other 
defenses  existing  at  the  time  of  the  commission  of  the 
crime.  Within  this  rule,  too,  must  fall  all  cases  of 
accident  and  surprise,  of  verdicts  against  evidence,  of 
newly-discovered  evidence,  and  all  like  matters." 

The  function  of  the  common-law  writ  is  to  bring  to 
the  attention  of  the  court  for  correction  an  error  of 
fact — one  not  appearing  on  the  face  of  the  record,  un- 
known to  the  court  or  party  affected,  and  which,  if 
known  in  season,  would  have  prevented  the  judgment 
which  is  challenged.  The  death  of  a  party  pending 
the  suit  and  before  judgment;  infancy,  where  the 
party  was  not  properly  represented  by  guardian ; 
coverture,  where  the  common-law  disability  still  ex- 
ists ;  insanity  at  the  time  of  the  trial ;  and  a  plea  of 
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guilty,  where  a  person  claiming  innocence  is  compelled, 
by  fear  of  a  mob,  to  enter  it,  are  instances  where  the 
writ  has  been  employed.  (5  Encyc.  PI.  &  Pr.  27, 
and  cases  cited.)  As  stated  in  the  written  opinion  of* 
the  learned  trial  judge,  ''it  cannot  reach  any  matter 
of  fact  known  to  the  court,  for  such  would  be  error  of . 
law,  and  might  be  remedied  by  writ  of  error.  Nor 
can  the  writ  reach  matters  of  fact  known,  or  which  by 
the  exercise  of  reasonable  diligence  could  have  been 
known,  to  or  by  the  party  making  the  application 
at  the  time  of  the  court's  error.  Nor  can  the  writ 
give  a  new  trial  on  the  grounds  of  evidence  going  to 
the  merits,  but  undiscovered  in  time  for  use  on  the 
original  trial,  or  newly-discovered  evidence." 

The  first  ground  upon  which  it  is  sought  is,  in  brief, 
that  such  intense  excitement  and  popular  prejudice 
existed  at  the  time  as  to  prevent  a  fair  trial.  It  is 
not  alleged  in  the  application  for  the  writ  that  this 
was  an  unknown  fact  at  the  time  of  the  trial,  nor  that 
it  was  not  known  in  time  to  have  been  taken  advan- 
tage of  by  an  application  for  a  change  of  venue  or  a 
continuance  of  the  cause.  Waiving  the  insufficiency 
of  averment  in  the  application  for  the  writ,  it  appears 
from  the  record  that  the  defendant  was  aware  of  the 
condition  of  the  public  mind  toward  him  before  the 
trial  was  had,  and  the  claim  that  there  was  such 
popular  passion  and  prejudice  against  him  as  to  pre- 
vent a  fair  trial  was  brought  to  the  attention  of  the 
court  before  the  trial  was  begun.  In  an  application 
for  a  continuance,  it  was  alleged  that  there  was  great 
indignation  in  the  community  toward  the  defendant, 
and  that  there  were  such  excitement  and  passion  as  to 
prevent  a  fair  trial.  On  the  showing  made,  the  trial 
court  refused  the  continuance  and  reviewed  the  mat- 
ter again  on  the  motion  for  a  new  trial ;  and  this  re- 
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fusal  was  assigned  for  error  in  this  court,  where  the 
subject  was  again  examined  and  a  decision  made 
against  the  claim  of  error.  Thus  we  see  that  the 
matter  was  not  only  brought  to  the  attention  of  the 
court,  but  that  it  was  considered  and  adjudicated  by 
the  trial  court  as  well  as  by  the  supreme  court.  As 
we  have  seen,/tEe  remedy  is  not  available  where  t^e" 
facts  complained  of  were  known  before  the  trial,  and 
where  advantage  could  have  been  taken  of  the  alleged 
error  at  the  trial.  Nor  does  it  lie  to  correct  an  adju- 
dicated issue  of  fact.  {Howard  v.  State^  58  Ark.  229, 
24  S.  W.  8 ;  Marble  v.  Van  Horn,  53  Mo.  App.  361 ; 
Milam  Co.  v.  Robertson,  47  Tex.  222  ;  The  Second  Ward 
Bank  V.  Upham  and  another,  14  Wis.  596 ;  Hillman  v. 
Chester,  12  Heisk.  [Tenn.]  34;  Holford  v.  Alexander, 
46  Am.  Dec.  253,  and  note ;  Jackson  v.  Milson  &  Coe, 
6  Lea  [Tenn.],  514;  3  Bacon's  Abridg.,  Error,  375; 
5  Encyc.  PI.  &  Pr.  29.) 

The  second  ground  alleged  in  the  application  for  the 
writ  differs  but  little  from  the  first,  and  that  it  is  in- 
sufficient is  apparent  from  the  rules  already  stated  and 
the  authorities  that  have  been  cited. 

The  third  ground  is  that  under  duress  an  important 
witness  for  the  state  gave  false  testimony,  without 
which  it  is  alleged  the  verdict  of  guilty  could  not  have 
been  had  or  upheld.  The  credibility  of  this  witness 
and  the  truth  or  falsity  of  her  testimony  were  issues 
of  fact  in  the  original  trial,  and,  having  been  once 
passed  upon,  the  remedy  of  a  writ  of  error  coram  nobis 
cannot  be  used.  {Howard  v.  State,  supra ;  State,  ex  rel. 
Davis,  V.  Superior  Coutt,  15  Wash.  339,  46  Pac.  399; 
John  M.  Bighorn,  v.  Damd  Brewer,  4  Sneed  [Tenn.] 
432.) 

The  fourth  ground  relates  to  the  state  of  public 
feeling  against  the  defendant  and  the  effect  of  the 
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same  on  the  verdict  of  the  jury.  In  effect,  it  is  only 
a  statement  of  how  the  public  feeling  was  communi- 
cated to  the  jury,  and  the  matter  of  popular  prejudice 
was  an  issue  involved  in  the  original  action.  Pre- 
sumably, the  bailiff,  being  a  sworn  officer  of  the  court, 
did  his  duty,  and  if  he  was  guilty  of  misconduct  it  is 
not  alleged,  nor  does  it  appear  that  it  could  not  have 
been  taken  advantage  of  either  at  the  trial  or  on  the 
mption  for  a  new  trial. 

The  basis  of*  the  fifth  and  final  ground  is  no  more 
than  newly-discovered  evidence  of  a  cumulative  char- 
acter on  the  most  prominent  issue  involved  in  the 
original  trial.  The  theory  of  the  defense  was  that 
Mrs.  Asbell,  in  a  fit  of  despondency,  committed  sui- 
cide, and  testimony  as  to  the  position  of  the  body  and 
the  character  and  condition  of  the  wound  was  given. 
It  is  now  claimed  that  a  microscopic  examination  of 
the  scalp,  where  the  wound  was  inflicted,  and  of  the 
brain,  through  which  the  bullet  passed,  was  incon- 
sistent with  the  testimony  offered  in  behalf  of  the 
state,  and  indicated  that  her  death  must  havA  resulted 
from  suicide.  As  will  be  observed  from  the  opinion 
in  The  State  v.  Asbell^  57  Kan.  408,  46  Pac.  770,  med- 
ical experts  examined  the  wound  and  testified  as  to  its 
appearance  and  character.  Other  expert  testimony 
as  to  the  effect  of  a  gunshot  when  the  weapon  is  held 
near  the  head  or  fiesh  was  offered,  and  opinions  were 
given  as  to  whether  the  pistol  which  made  the  wound 
was  fired  close  to  the  head  or  from  a  considerable  dis- 
tance. It  therefore  appears  that  the  newly-discovered 
evidence  relates  to  one  of  the  adjudicated  questions  of 
fact  in  the  case,  and  that  it  is  merely  cumulative  in 
character.  It  is  well  settled  by  the  authorities  that 
an  error  of  fact,  which  may  be  used  as  a  basis  for  a 
writ  of  error  coram  nobiSf  does  not  consist  of  new 


Digitized  byLjOOQlC 


VOL.  62.    JULY  TERM,  1900.  217 

Denning  v.  Yount. 

evidence  going  to  the  merits  of  the  case  and  which 
was  undiscovered  in  time  for  use  at  the  original  trial. 
In  Howard  v.  State,  supra,  it  was  expressly  held  that 
the  writ  "does  not  lie  on  behalf  of  one  convicted  of 
murder,  after  the  time  for  obtaining  a  new  trial  has 
expired,  on  the  ground  of  newly-discovered  evidence 
proving  that  another  person  committed  the  crime." 
See,  also,  Marble  v.  Vanhom,  supra ;  Bigham  v.  Brewer, 
supra ;  Thompson's  Cases  (Tenn.)  264 ;  5  Encyc.  PI. 
&  Pr.  29.  If  judgments  rendered,  and  reconsidered 
on  a  motion  for  a  new  trial  in  the  district  court,  and 
affirmed  by  the  appellate  courts,  might  be  set  aside 
because  of  new  evidence  alleged  to  have  been  dis- 
covered since  trial  was  had,  it  would  indefinitely  pro- 
tract litigation,  destroy  the  stability  and  certainty  of 
judicial  proceedings,  and  open  wide  the  door  to  perjury 
and  fraud.  If  the  new  testimony  and  recent  develop- 
ments show  that  the  petitioner  was  wrongly  convicted, 
it  furnishes  a  basis  for  an  application  to  the  pardoning 
power,  but  does  not  warrant  the  granting  of  a  writ  of 
error  coram  nobis. 

The  judgment  of  the  district  court  will  be  affirmed. 
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Administratrix,  etc,  ,' 

No.ll.740.«    (8lPac803.)  %       ^52 

1.  Cmr  Ordiv AVCEa— Effect  of  Repeal  That  part  of  section  8  of 
chapter  1  of  the  General  Statutes  of  1897  (Gen.  Stat  1899,  §7009), 
which  provides  that  the  repeal  of  a  statute  does  not  affect  any 
right  accrued,  duty  imposed  or  penalty  incurred  thereunder,  has 
no  application  to  city  ordinances. 

*For  opinion  by  the  court  of  appeals,  see  9  Kan.  App.  708, 59  Pac. 
1098.— Rbp. 
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2.  Occupation  Tax— Effect  of  Repeal,  Real-estate  agents 

were  denied  the  right  to  recover  commissions  for  the  sale  of  land 
on  the  ground  that  their  business  was  carried  on  in  violation  of  a 
city  ordinance  requiring  the  payment  of  a  license  tax,  with  the 
provisions  of  which  they  had  failed  to  comply.  Pending  a  suit  to 
recover  such  commissions,  the  ordinance  was  repealed,  without  a 
saving  clause.  Held^  that  the  repeal  did  not  act  retrospectively, 
nor  did  it  have  the  effect  of  giving  validity.to  a  transaction  which 
was  unlawful  when  performed. 

Error  from  court  of  appeals,  southern  department ; 
A.  W.  Dbnnison^  B.  F.  Milton,  and  M.  Schoonover, 
judges.     Opinion  filed  July  7,  1900.     Affirmed. 

McDermoU  &  Johnson,  and  F.  G.  Johnson,  for  plain- 
tiffs in  error. 

Pollock  &  Lafferty,  for  defendant  in  eror. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  Walter  Denning  and  Mahlon  E.  John- 
son brought  suit  against  George  W.  Yount  before  a 
justice  of  the  peace,  alleging  that  they  were  partners 
engaged  in  business  as  real-estate  agents,  and  that  the 
defendant  was  indebted  to  them  in  the  sum  of  $266 
for  commission  on  a  sale  of  land  negotiated  by  them. 
Defendant  denied  liability,  and  among  other  defenses 
set  up  an  ordinance  of  the  city  of  Winfield,  by  the 
provisions  of  which  it  was  made  unlawful  for  any 
person,  firm  or  company  to  carry  on  in  that  city  the 
business  of  real-estate  and  loan  agents  or  brokers  with- 
out paying  a  semiannual  license  tax  of  ten  dollars. 
It  was  conceded  that  the  plaintiffs  had  not  complied 
with  such  ordinance.  They  obtained  judgment  in  that 
court,  which  was  reversed  here.  (Yount  v.  Denning, 
52  Kan.  629,  35  Pac.  207.) 

This  court  decided  that  the  failure  of  Denning  & 
Johnson  to  pay  the  license  tax  imposed  by  the  munici- 
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pality  ^here  they  conducted  the  real-estate  business 
rendered  the  prosecution  of  that  calling  by  them  un- 
lawful, and  that  no  recovery  could  be  had  for  the  com- 
mission claimed  by  them  on  the  sale  of  said  property. 
This  decision  was  made  at  the  January  term,  1894,  and 
the  cause  remanded  to  the  district  court  for  a  new  trial. 
After  the  case  was  docketed  for  another  trial  in  the 
court  below,  the  city  ordinance  above  referred  to  was 
repealed,  without  any  saving  clause.  Upon  a  second 
trial,  it  was  contended  that  such  repeal  gave  the  plain- 
tiffs below  the  right  to  recover  to  the  same  extent  as 
if  the  ordinance  had  never  existed.  The  trial  court, 
however,  did  not  take  this  view  of  the  law,  and  plain- 
tiffs were  not  permitted  to  recover,  which  judgment 
was  affirmed  by  the  court  of  appeals ;  and  the  judg- 
ment of  that  court  has  been  certified  here  for  review. 
While  the  judgment  of  the  district  court  must  be 
affirmed,  we  cannot  agree  that  the  affirmance  should 
be  based  upon  the  reasons  given  by  the  court  of  ap- 
peals. The  syllabus  of  the  case  by  that  court  was  as 
follows : 

"1.  The  repeal  of  a  statute  does  not  affect  any 
right  which  accrued,  any  duty  imposed,  any  penalty 
incurred  nor  any  proceeding  commenced  under  or  by 
virtue  of  the  statute  repealed. 

**2.  The  rule  for  the  construction  of  ordinances  is 
the  same  as  for  the  construction  of  statutes.'' 

The  section  of  the  statute  cited  is  applicable  to  leg- 
islative acts  and  not  to  ordinances,  which  are  mere 
by-laws  of  a  municit>al  corporation.  In  City  of  Hum- 
boldt V.  McCoy,  23  Kan.  249,  it  was  held  that  the  con- 
stitutional provision  that  ''no  bill  shall  contain  more 
than  one  subject,  which  shall  be  clearly  expressed  in 
its  title,"  has  no  application  to  city  ordinances. 
Again,  in  City  of  New  Kiowa  v.  Craven,  46  Kan.  114, 
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26  Pac.  426,  it  was  decided  that  a  section  of  the  stat- 
ute concerning  county  jails  had  no  application  to  city 
prisons  or  jails.  While  the  rules  of  construction  of 
statutes  and  ordinances  may  be  the  same,  yet  it  does 
not  follow  that  a  statutory  provision  concerning  the 
effect  of  the  repeal  of  a  law  can  be  extended  to  in- 
clude city  ordinances. 

The  real-estate  agents  were  engaged  in  an  unlawful 
vocation  at  the  time  they  made  the  sale  of  the  real 
estate  for  which  they  claim  a  commission.  There 
was  no  right  of  recovery  of  this  commission  at  the 
time  the  sale  of  the  land  was  made,  and  the  authori- 
ties are  almost  unanimous  to  the  effect  that  a  sub- 
sequent repeal  making  the  act  lawful  will  not  act 
retrospectively  so  as  to  render  that  lawful  which  was 
done  in  violation  of  the  law.  (Suth.  Stat.  Const. 
§§  336, 480.)  In  Lawson  on  Contracts,  section  279,  it 
is  said  that  **  where  a  contract  made  in  violation  of  a 
statute  is  void,  the  subsequent  repeal  of  the  statute 
does  not  make  it  valid.'' 

In  2  Parsons  on  Contracts,  section  674,  the  proposi- 
tion is  stated  thus :  ''But  if  one  agrees  to  do  what  is 
at  the  time  unlawful,  a  subsequent  act  making  the 
act  lawful  cannot  give  validity  to  the  agreement,  be- 
cause it  was  void  at  its  beginning.'*  See,  also,  End- 
lich  on  the  Interpretation  of  Statutes,  section  488 ; 
Clark  on  Contracts,  507 ;  Bishop  on  Contracts,  section 
479  ;  Roby  v.Weaty  4  N.  H.  285 ;  s. c.  17  Am.  Dec.  423, 
The  case  of  Bailey  v.  Mogg,  4  Denio  (N.  Y.)  60,  62, 
is  in  point.     It  is  there  said  : 

''But  while  the  revised  statutes  were  in  force,  he 
could  not  compel  payment  for  his  services  as  an  un^ 
licensed  physician,  whatever  remedies  might  have 
been  prescribed  and  administered.  Such  was  the  law 
in  1840,  when  the  services  were  rendered ;  and  as  to 
his  case  it  was  the  same  in  1845,  when  the  cause  was 
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tried.  The  repeal  of  the  previous  prohibitory  laws  by 
the  act  of  1844  had  no  effect  upon  cases  which  arose 
before  that  act  was  passed."  ( Woods  &  Co.  V.Armstrong, 
54  Ala.  150  ;  Handy  v.  St.  Paul  Olobe  Publishing  Co.,  41 
Minn.  188,  42  N.  W.  872,  4  L.  R.  A.  466;  Puckett  v. 
Alexander,  102  N.  C.  95,  8  S.  E.  767,  3  L.  R.  A.  43.) 

Cases  cited  by  counsel  for  plaintiffs  in  error,  hold- 
ing that  no  sentence  can  be  pronounced  for  violation 
of  a  criminal  statute  which  has  been  repealed  without 
a  saving  clause,  are  not  in  point,  nor  decisions  to  the 
effect  that  procedure  in  pending  actions  must  be  gov- 
erned by  the  law  as  it  stands  at  the  time  of  trial,  not 
when  the  action  is  brought.  In  15  A.  &  E.  Encycl.  of 
L.  (2d  ed.)  942  and  note,  a  large  number  of  authorities 
are  collected  upon  the  principal  question. 

The  judgment  of  the  court  of  appeals  will  be  affirmed. 


The  State  op  Kansas  v.  John  Kornstett.  ^-Wi 

No.  11,748.    (61Pao.8Q6.)  ^   ^ 

1.  PBKLiKnfABY  EXAMINATION  —  Proceedings  Construed  as  a  "^ '^j 
Waiver.  When  a  person  charged  with  felony  is  afforded  an  op-  J4_678 
portunity  for  a  preliminary  examination,  thereby  given  reasonable  97  ^1 
notice  of  the  character  of  the  offense  charged  against  him,  and  ^62  "^ii 
thereupon  enters  a  plea  of  guilty*  averments  that  he  did  not  under-  1^^  ^  { 
stand  the  proceedings  or  know  that  what  he  said  and  did  there  62  221 
would  be  construed  as  a  waiver  of  a  preliminary  examination,  do  70  8M 
not  state  a  sufficient  ground  for  abatement  of  the  prosecution.  ~  ~~ 

2.  MuBDXB — Information  Held  Sufficient,  An  information  charg- 
ing the  defendant  with  an  assault  with  intent  to  ravish  a  girl,  and 
that  then,  with  deliberation  and  premeditation,  he  choked  and 
beat  her,  struck  her  head  against  a  tree  with  great  violence,  and 
that  afterward  he  threw  her  body  into  a  well,  all  with  intent  to 
kill  and  murder  her,  and  that  the  wounds  and  injuries  so  pur- 
posely and  feloniously  inflicted  caused  her  death,  is  not  obnoxious 
to  a  motion  to  quash  on  the  ground  of  duplicity. 
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3.  Jury  and  JxjROftB— Service  on  Sunday — Examination,  The 
fact  that  persona  drawn  aa  jurors  were  served  with  process  on 
Sunday,  and  were  excluded  from  the  court-room  while  other  jurors 
were  being  examined  as  to  their  qualifications,  does  not  disqualify 
them  for  jury  service,  nor  operate  to  the  prejudice  of  the  defend- 

(      ant. 

4. Fixed  Opinions^  not  Mere  Impressions,     Fixed  and 

I  positive  opinions  in  regard  to  the  issues  involved  in  a  criminal 
prosecution  disqualify  persons  called  as  jurors,  and  not  mere  im- 
pressions obtained  from  rumor  and  newspaper  reports,  slight  and 
;  fugitive  in  character,  which  do  not  indicate  a  condition  of  mind 
that  precludes  a  fair  and  impartial  examination  of  the  facts  when 
presented  in  the  testimony. 

5.  CoNTBssioif  ov  CmMB— Competenoy,  An  extrajudicial*  con- 
fession will  not  be  received  in  evidence  unless  it  has  been  freely 
and  voluntarily  made.  If  it  has  been  extorted  by  fear  or  induced 
by  hope  of  benefit,  profit,  or  amelioration,  it  should  be  excluded; 
but  mere  advice  or  admonition  to  the  defendant  to  speak  the  truth, 
which  does  not  import  a  threat  or  benefit,  will  not  render  a  con- 
fession then  given  incompetent. 

6.  Instruction  not  Erroneous,    Where  proof  of  confession 

by  the  defendant  has  been  received,  and  also  circumstantial  evi- 
dence of  the  offense  charged,  an  instruction  by  the  court  which 
assumes  that  both  direct  and  circumstantial  evidence  have  been 
submitted  to  the  jury  is  not  misleading  or  prejudicial. 

7.  Murder — Instructions  Properly  Refused,  The  charge  of  the 
court  should  be  applicable  and  limited  to  the  facts  in  evidence, 
and  where  the  testimony  shows  beyond  question  that  the  defend- 
ant was  either  guilty  of  murder  in  the  first  degree  or  innocent  of 
any  offense,  it  is  unnecessary  to  charge  the  jury  as  to  any  degree 
of  the  offense  other  than  murder  in  the  first  degree. 

8.  Convict  under  Sixteen —  Sentence,    Section  299  of  the 

crimes  act  (Gen.  Stat.  1897,  ch.  100,  §  367 ;  Gen.  Stat.  1899,  §  2253), 
which  provides  that  **  whenever  any  person  under  the  age  of  sixteen 
years  shall  be  convicted  of  any  felony,  he  shall  be  sentenced  to 
imprisonment  in  a  county  jail  not  exceeding  one  year,  instead  of 
confinement  and  hard  labor,  as  prescribed  in  the  preceding  pro- 
visions of  this  act,"  does  not  apply  to  felonies  for  which  the  death 
penalty  is  imposed. 

Appeal  from  Harper  district  court ;  P.  B.  Gillbtt, 
judge.     Opinion  filed  July  7,  1900.     Affirmed. 
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A.  A.  Oodard,  attorney-general,  R.  P.  McCullochy 
county  attorney,  and  /.  S.  Weaty  for  The  State. 
Geo.  E.  McMahon,  and  John  Baily,  for  appellant. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  J. :  John  Komstett  was  charged  with 
and  convicted  of  the  murder  of  his  cousin,  Nora  Kom- 
stett, and  the  severest  penalty  of  the  law  was  adjudged 
against  him.  In  substance,  the  information  charged 
the  appellant  with  having  attempted  to  ravish  his 
cousin,  and  that  then,  with  deliberation  and  premedi- 
tation, he  choked  and  beat  her  and  struck  her  head 
against  a  tree  with  great  violence,  and  that  afterward 
he  threw  her  body  into  a  well  about  twenty  feet  deep, 
all  with  intent  to  kill  and  murder  her,  and  that  the 
wounds  and  injuries  so  purposely  and  feloniously  in- 
flicted caused  her  death.  When  taken  before  a  mag- 
istrate for  preliminary  examination,  he  entered  a  plea 
of  guilty,  and  subsequently,  when  the  information 
was  filed  and  he  was  arraigned  before  the  court,  he 
again  entered  a  plea  of  guilty  of  the  charge  alleged. 
Subsequently  he  was  brought  before  the  court  and 
was  fully  informed  of  the  penalty  for  the  crime  charged 
against  him,  and  was  asked  whether  he  desired  to 
change  his  plea  of  guilty  which  had  previously  been 
entered,  and  in  response  to  the  inquiry  he  insisted 
that  the  plea  of  guilty  stand.  About  a  week  after 
that  time,  an  application  was  made  to  withdraw  the 
plea  of  guilty,  which  was  granted  by  the  court ;  and 
later,  when  arraigned  again,  he  stood  mute  and  re- 
fused to  plead,  and  upon  the  order  of  the  court  a  plea 
of  not  guilty  was  entered  for  him. 

On  this  appeal  the  first  contention  is  that  he  had  no 
preliminary  examination,  and  that  his  plea  in  abate- 
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ment  should  have  been  sustained*.     The  docket  entries 

1  preuminary       ^*   *^^  magistrate  Tecito  that  he  was 

J?;?eldU*^°o"^ii.  afforded  an  opportunity  for  a  prelimi- 

stmed  as  a  walTer.  «  «  « 

nary  examination,  when  he  entered  a 
plea  of  guilty  and  was  bound  over  for  trial  in  the  dis- 
trict  court.  In  the  plea  which  was  filed  he  admitted 
that  he  was  taken  into  a  room,  and  that  there  were 
present  officers  and  other  persons,  whom  he  did  not 
know ;  that  papers  were  read  to  him  and  proceedings 
were  had  which  he  did  not  understand,  and  which  he 
did  not  fully  remember.  Other  matters  were  alleged 
as  to  the  locking  of  the  doors  and  the  fear  of  mob 
violence,  and  that  he  did  not  know  that  what  he  said 
or  did  there  would  be  construed  as  a  waiver  of  his 
right  to  a  preliminary  examination;  but,  upon  the 
whole,  we  think  that  the  defendant  was  offered  a  pre- 
liminary examination,  and  that  reasonable  notice  was 
given  to  him  in  regard  to  the  nature  and  character  of 
the  offense  charged  against  him.  **For  the  purpose 
of  authorizing  a  final  trial  and  requiring  the  defend- 
ant should  plead  to  the  merits  of  the  action,  all  that 
is  necessary  is  that  the  defendant  should  be  given  a 
fair  opportunity  to  know  by  a  proffered  preliminary 
examination  the  general  character  and  outlines  of  the 
offense  charged  against  him.''  {The  State  v.  Bailey, 
32  Kan.  83,  3  Pac.  769.) 

The  second  error  assigned  is  that  the  information 
charged  murder  in  the  first  degree  in  two  different 
8.  Information       forms,  aud  ou  that  ground  a  motion  to 
JolmSaSfS      quash  was  made.     In  the  first  part  of 
^"•^'  the  information  an  attempt  to  ravish  is 

alleged,  but  it  is  not  stated  that  the  attempt  to  ravish 
caused  her  death.  All  the  facts  and  circumstances 
from  the  first  assault  and  attempt  to  ravish  to  the 
throwing  of  the  body  into  the  well  are  set  out  at  con- 
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siderable  length  in  the  single  count  of  the  informa- 
tion. It  appears  to  have  been  a  single  and  continuous 
transaction,  and  although  murder  had  been  charged 
in  briefer  and  general  terms,  proof  of  all  that  occurred 
there  was  competent  and  must  necessarily  have  been 
brought  out  upon  the  trial.  The  defendant  was  not 
prejudiced  by  the  fullness  of  the  averments,  and  we 
think  there  was  no  such  duplicity  in  the  informatioi^ 
as  to  make  it  obnoxious  to  the  motion  to  quash. 

The  showing  made  upon  an  application  for  a  change 
of  yenue  did  not  warrant  the  court  in  granting  it,  and 
•.sarriMon  *^®  '*^*  *^**  somo  of  the  persous  who 

iSST-^SiSSSr.     were  drawn  as  jurors  were  served  with 
**"^  process  on  Sunday,  and  that  they  were 

excluded  from  the  court-room  while  others  were  being 
examined  as  to  their  qualifications  to  sit  as  jurors,  did 
not  disqualify  them  for  jury  service,  nor  in  any  way 
prejudice  the  rights  of  the  defendant. 

It  is  next  contended  that  incompetent  jurors  served 
upon  the  jury  after  having  been  challenged  for  cause 
by  the  defendant.  The  one  who  ap- 
jiiror»-opinioii»  proachod  most  closely  to  the  line  of  in- 
competency  was  J.  W.  Means.  He  had 
read  newspaper  accounts  of  the  killing  of  the  girl  and 
of  the  charge  that  the  defendant  had  killed  her.  He 
testified,  among  other  things,  that  at  the  time  he  had 
accepted  and  assumed  the  statements  which  he  read 
and  heard  to  be  true.  However,  upon  final  examina- 
tion, he  stated  that  he  had  not  formed  or  expressed  an 
opinion  as  to  the  guilt  or  innocence  of  the  defendant, 
and  had  then  no  definite  opinion  on  the  question ; 
that  what  he  had  read  and  heard  had  created  no  more 
than  an  impression — such  an  impression  as  one  gets 
from  reading  a  newspaper  statement.  Fixed  and 
positive   opinions  disqualify   {The  State  v.  Start j  60 

15— 62KA17. 
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Kan.  266,  56  Pac.  15),  and  not  mere  impressions 
obtained  from  newspaper  reports,  slight  and  fugitive 
in  character,  which  do  not  indicate  a  condition  of 
mind  that  precludes  a  fair  and  impartial  examination 
of  the  facts  as  presented  in  the  testimony.  {TJie  State 
V.  Medlicott,  9  Kan.  257.)  We  cannot  expect  to  find 
intelligent  jurors  who  have  not  heard  or  read  of  such 
an  oflfense  when  committed  in  the  community  in  which 
they  live ;  men  who  are  wholly  void  of  information 
and  entirely  unimpressed  by  a  report  of  the  tragedy. 
A  fair-minded  person  who,  from  rumors  and  news- 
paper reports,  has  gained  only  light  impressions  from 
what  he  has  heard  and  read,  and  which  will  not  weigh 
in  the  consideration  of  the  testimony,  is  not  within 
the  prohibition  of  the  statute  excluding  those  who 
have  formed  or  expressed  an  opinion  on  the  issue  or 
material  facts  to  be  tried.  (Gen.  Stat.  1897,  ch.  102, 
§203;  Gen.  Stat.  1899,  §5455.)  When  the  oral  ar- 
gument was  concluded  we  had  grave  doubts  as  to  the 
competency  of  this  juror,  but  a  reading  of  the  whole 
examination  satisfies  us  that  his  condition  of  mind 
was  such  that  he  would  fairly  consi(Jer  the  case,  and 
that  when  the  statutory  tests  were  applied  he  was  not 
disqualified. 

Proof  of  confessions  made  by  the  defendant  was  re- 
ceived in  evidence  over  his  objections,  and  upon  these 
rulings  error  is  assigned.     About  the  time  of  his  ar- 
rest  he  was  closely  questioned   by  the 
oompeienoyM     sheriflF,  who  belicved  the  defendant  was 
connected  with  the  commission  of  the  of- 
fense, and  before  admitting  his  guilt  he  was  told  that 
some  of  his  prior  statements  had  been  found  to  be  un- 
true.   He  finally  acknowledged  his  guilt  to  the  sheriflF, 
giving  the  circumstances  in  considerable  detail,  and 
he  afterward  repeated  the  confession  to  a  number  of 
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Other  persons.  He  knew  that  suspicion  was  directed 
toward  him,  and  that  there  was  considerable  excite- 
ment in  the  community  because  of  the  brutal  character 
of  the  crime,  but  the  sheriff,  to  whom  the  confession 
was  first  made,  testified  that  it  was  not  given  by  rea- 
son of  any  threat  made  or  promise  held  out.  While 
the  defendant  claimed  that  he  was  induced  by  the 
pressure  of  fear  and  hope  to  make  the  admission, 
the  sheriff  states  that  he  told  the  defendant  that 
he  believed  the  defendant  knew  who  committed  the 
offense,  and  that  he  would  better  tell  all  he  knew 
about  it ;  that  if  he  was  guilty  it  would  be  better  for 
him  to  admit  the  truth,  and  that  if  he  was  innocent 
he  should  stick  to  it  regardless  of  the  suspicion  against 
him,  and  that  he,  the  sheriff,  would  protect  him.  It 
is  claimed,  and  the  defendant  testified,  that  hope  was 
held  out  to  him  that  the  punishment  for  the  offense 
would  be  confinement  in  the  reform  school  or  reforma- 
tory, but  this  is  expressly  denied  by  the  sheriff, 
although  he  does  state  that  in  response  to  an  inquiry 
by  the  defendant  he  explained  to  him  the  character  of 
those  institutions.  It  is  well  settled  that  an  extra- 
judicial confession  will  not  be  received  in  evidence 
unless  it  has  been  freely  and  voluntarily  made.  If  it 
has  been  extorted  by  fear  or  induced  by  hope  of  profit, 
benefit,  or  amelioration,  it  will  be  excluded  as  invol- 
untary. However,  mere  advice  or  admonition  to  the 
defendant  to  speak  the  truth,  which  does  not  import 
either  a  threat  or  benefit,  will  not  make  a  following 
confession  incompetent.  According  to  the  testimony 
of  the  sheriff,  the  confession  was  admissible ;  and  the 
fact  that  the  defendant  confessed  so  freely  and  fre- 
quently to  others  at  different  places  and  times  and 
under  varying  circumstances  appears  to  sustain  the 
sheriff. 
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Complaint  is  made  of  rulings  of  the  court  in  charg- 
ing the  jury.     In  one  instruction  the  jury  were  told 
that  ''the  state  is  relying  partly  on  what  is  known  as 
circumstantial  evidence/'  and  in  another 

«.  Confesflon  eon-  ^       »    xi.  i  ,-i  i 

•trued  M  direct  part  of  the  chargo  the  court  spoke  as 
though  both  direct  and  circumstantial 
evidence  had  been  submitted  to  the  jury.  It  is  con- 
tended that  the  testimony  was  wholly  circumstantial, 
and  that  the  assumption  that  there  was  direct  evidence 
was  misleading  and  prejudicial.  While  the  classifica- 
tion of  the  testimony  was  of  little  consequence  in  this 
case,  it  can  hardly  be  said  that  the  confessions  made 
were  to  be  treated  as  circumstantial  evidence.  They 
are  direct  in  the  sense  that  the  information  is  com- 
municated by  the  defendant  himself,  who  has  actual 
knowledge  of  the  facts.  Circumstantial  or  presump- 
tive evidence  is  that  which  shows  the  existence  of 
one  fact  by  proof  of  the  existence  of  others  from 
which  the  first  may  be  inferred.  The  defend- 
ant here  had  actual  knowledge  of  his  connection 
with  the  killing  of  the  girl,  and  his  statement 
went  directly  to  the  main  fact  to  be  established. 
In  another  part  of  the  charge,  where  the  court 
was  describing  the  elements  of  the  crime,  the 
disjunctive  "or'*  was  used  between  the  words  pre- 
meditation" and  "deliberation,**  but  in  the  connec- 
tion in  which  it  was  used  it  could  not  be  misleading, 
as  the  whole  charge  set  out  in  particular  the  ingredi- 
ents of  the  offense,  and  instructed  that  the  jury  could 
not  convict  the  defendant  unless  all  were  established 
to  the  satisfaction  of  the  jury  and  beyond  a  reasonable 
doubt.  Many  instructions  were  requested  which  were 
not  given,  but  those  given  so  completely  covered  the 
case  that  there  are  no  good  grounds  for  complaint. 

No  error  was  committed  by  the  court  in  declining 
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to  instruct  the  jury  on  murder  in  the  second  or  any 

of  the  lower  degrees  of  the  crime.     The 

.  ■  to  deg^eeS^f"      charge  of  the  court  should  be  applicable 

offense  refused.  °  ^^ 

and  limited  to  the  facts  in  evidence.  The 
court  is  never  required  to  state  rules  of  law,  how- 
ever correct  in  the  abstract,  which  have  no  relevancy 
to  the  case  before  it.  The  testimony  in  the  present 
case  shows  beyond  question  that  the  defendant  was 
either  guilty  of  murder  in  the  first  degree  or  innocent. 
If  his  own  statement,  so  frequently  made,  is  true,  he 
is  guilty  of  murder  in  the  first  degree ;  if  it  is  not 
true,  he  should  be  acquitted.  This  was  the  view  taken 
by  the  court,  and  it  is  one  which  is  fully  justified  by 
the  testimony. 

Another  objection  is  made  to  the  sentence,  which  re- 
quired that  the  defendant  be  confined  in  the  peniten- 
tiary for  a  period  not  less  than  one.  year,  and  until 

the  death-warrant  was  signed,  when  he 
•bSeeS-?"  •'      should  suffer  death.     The  defendant  was 

■entence. 

less  than  sixteen  years  of  age  when  the 
offense  was  committed,  and  the  statute  provides  that 
"whenever  any  person  under  the  age  of  sixteen  years 
shall  be  convicted  of  any  felony,  he  shall  be  sentenced 
to  imprisonment  in  a  county  jail  not  exceeding  one 
year,  instead  of  confinement  and  hard  labor,  as  pre- 
scribed by  the  preceding  provisions  of  this  act.'*  (Gen. 
Stat.  1897,  ch.  100,  §  367 ;  Gen.  Stat.  1899,  §  2253 ; 
Crimes  Act,  §  299.)  It  is  argued  that  the  words  "any 
felony, '*  used  in  the  section  quoted,  mean  every  fel- 
ony, and  necessarily  include  murder  in  the  first  de- 
gree, or  any  other  degree,  and  that  therefore  the  only 
punishment  which  could  be  imposed  on  the  defendant 
was  confinement  in  the  county  jail  not  exceeding  one 
year.  There  can  be  little  doubt  about  the  interpreta- 
tion of  the  provision.     The  statute  expressly  provides 
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that  persons  convicted  of  murder  in  the  first  degree 
shall  suffer  death,  and  that  was  the  punishment  im- 
posed by  the  sentence  in  this  case.  The  punishment 
provided  in  the  quoted  section  is  a  substitute  for  con-  • 
finement  and  hard  labor  as  prescribed  by  the  preced- 
ing provisions  of  the  act ;  and  as  confinement  and 
hard  labor  are  never  imposed  as  punishment  for  mur- 
der in  the  first  degree,  it  would  seem  clear  that  it  is 
not  one  of  the  felonies  the  punishment  for  which  is 
** prescribed  by  the  preceding  provisions  of  this  act.'* 
The  statutory  provisions  were  borrowed  from  the  Mis- 
souri code,  and  the  supreme  court  of  that  state,  in 
construing  the  provisions,  said  : 

**  This  section  seems  capable  of  but  one  construction, 
and  that  is  to  require  imprisonment  in  a  county  jail 
as  a  substitute  for  imprisonment  in  the  penitentiary 
where  such  offenses  as  were  punishable  by  imprison- 
ment in  the  penitentiary  have  been  committed  by  a 
youth  under  sixteen.  A  felony  punishable  by  death 
is  not  within  the  meaning  or  letter  of  the  statute." 
{The  State  v.  Barton,  71  Mo.  288  ;  Tlie  State  v.  Adams j 
76  id.  355 ;  The  State  v.  Schmidt,  136  id.  644,  38  S.  W. 
719.) 

The  subsequent  statutory  provision,  enacted  in  1872, 
which  provides  that  a  person  sentenced  to  the  penalty 
of  death  shall  not  be  executed  until  the  time  is  fixed 
for  his  execution  by  the  governor,  and  requiring  him 
to  be  confined  in  the  penitentiary  until  the  death-war- 
rant is  issued,  does  not  operate  to  repeal  the  statute 
prescribing  punishment  for  murder  in  the  first  degree. 
Nor  does  it  modify  the  sentence  of  the  law.  {The  State 
V.  Crawford,  11  Kan.  32.)  The  latter  statute,  chapter 
166,  Laws  of  1872,  is  in  the  nature  of  a  statutory  di- 
rection to  the  warden  as  to  the  execution  of  the  sen- 
tencei  and  not  a  modification  of  the  penalty  which  the 
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law  imposes.    (Jw  re  Dyer,  Petitioner,  56  Kan.  489,  43 
Pac.  783.) 

The  sufliciency  of  the  evidence  is  challenged,  but 
on  that  question  there  is  no  trouble.  In  our  view,  it 
abundantly  sustains  the  verdict,  and  an  analysis  of 
the  same  is  not  necessary.  Some  other  objections  are 
urged  which  do  not  seem  to  require  special  attention, 
and  we  find  nothing  in  the  record  which  would  justify 
the  setting  aside  of  the  verdict  or  the  reversal  of  the 
judgment.    The  judgment  is  affirmed. 


In  re  John  Davis.  |  64  8441 

No.  11,797.    (61  Pac  809.)  .    ^     _ 

CouBT  ov  ComroN  Plbas  fob  Crawtobd  and  Ohbbokbb  Ooun-  f79  211 
TIES — Not  Leg  all)/  Authorized,  The  language  of  section  27  of  /*  **! 
chapter  16  of  the  Laws  of  1898,  an  act  creating  a  court  of  common 
pleas  for  the  counties  of  Crawford  and  Cherokee,  that  **if  a  ma- 
jority of  the  electors  in  each  of  the  counties  .  .  .  voting  at 
such  election  shall  favor  the  creation  and  establishment  of  said 
court,"  etc.,  the  court  shall  be  established,  does  not  mean  a  ma- 
jority in  each  county  of  the  electors  who  voted  on  the  proposition 
to  establish  the  court;  but  it  means  a  majority  of  all  the  electors 
in  each  county  who  voted  at  the  election  on  any  or  all  candidacies 
for  office  or  propositions  submitted;  and,  inasmuch  as  such  ma- 
jority in  Crawford  county  did  not  vote  in  favor  of  the  establish- 
ment of  the  court,  it  was  never  legally  authorized. 

Original  proceeding  in  habeas  corpus.    Opinion  filed 
July  7,  1900.     Petitioner  discharged. 

Arthur  Fuller y  and  L.  H.  Phillips,  for  petitioner, 
B.  S.  Oaitskill,  county  attorney,  and  Morris  CliggUt, 
for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

DosTBBy  C.  J. :  This  is  an  original  proceeding  in 
hdbeas  corpus^  and  it  involves  a  construction  of  certain 
provisions  of  chapter  16  of  the  Laws  of  1898,  an  act 
creating  the  court  of  common  pleas  of  Cherokee  and 
Crawford  counties,  and  defining  its  jurisdiction.  The 
petitioner,  John  Davis,  was  convicted  of  a  felony  in 
that  court  and  by  its  judgment  was  ordered  in^pris- 
oned  in  the  state  penitentiary.  He  alleges  that  the 
act  creating  the  court  is  unconstitutional,  in  that  it 
contains  an  abnegation  of  the  legislative  power  to 
ordain  the  taking  effect  of  itself  as  a  law,  and  the 
delegation  of  such  power  to  the  electors  to  detei*mine 
whether  it  shall  have  an  existence  as  a  law ;  and,  as 
an  alternative  proposition,  he  alleges  that  if  the  act 
of  the  legislature  was  not  an  abnegation  of  its  power 
and  a  delegation  of  it  to  the  people,  but  was  in  the 
nature  of  a  privilege  to  accept  or  reject  the  benefits 
of  an  enacted  law,  the  electors  did  not,  as  provided  by 
the  act,  vote  to  accept  the  benefits  of  its  provisions, 
and,  therefore,  that  the  court  sentencing  him  never 
rightfully  came  into  existence. 

The  portions  of  the  act  material  to  notice  are  as  fol- 
lows : 

*' Section  1.  That  a  new  court  of  record  be  and 
such  court  is  hereby  created  and  established  for  the 
counties  of  Cherokee  and  Crawford,  to  be  called  the 
court  of  common  pleas.  Said  court  shall  have  one 
presiding  judge,  whose  style  of  office  shall  be  'judge 
of  the  court  of  common  pleas ' ;  and  said  court  shall 
have  two  clerks,  and  style  of  office  shall  be  'clerk  of 
the  court  of  common  pleas ' ;  provided,  however,  that 
the  majority  of  the  qualified  electors  of  said  counties 
shall  vote  in  favor  thereof  as  hereinafter  provided.*' 

'*8bc.  10.  The  governor  shall,  immediately  upon 
the  passage  of  the  act,  and  the  approval  of  the  same 
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by  the  qualified  electors  of  Cherokee  and  Crawford 
counties  as  hereinafter  provided,  appoint  and  commis- 
sion a  judge  for  the  court  hereby  created,  who  shall 
be  a  resident  member  of  the  bar  of  Cherokee  or  Craw- 
ford counties,  Kansas,  whose  term  of  office  shall  com- 
mence with  the  date  of  his  commission  and  who  shall 
hold  his  office  until  his  successor  is  elected  and  quali- 
fied/' 

"Sec.  12.  The  governor  shall,  upon  the  passage  of 
this  act  and  the  approval  of  the  same  by  the  qualified 
electors  of  Cherokee  and  Crawford  counties  as  herein- 
after provided,  appoint  and  commission  for  the  court 
hereby  created,  two  clerks,  one  for  the  county  of 
Cherokee  and  one  for  the  county  of  Crawford,  whose 
terms  of  office  shall  commence  with  the  date  of  their 
said  appointments,  and  who  shall  hold  their  office 
until  their  successors  are  duly  elected  and  qualified/' 

**Sbc.  26.  At  the  general  election  to  be  held  on 
the  Tuesday  next  succeding  the  first  Monday  in  No- 
vember, 1899,  and  each  four  years  thereafter,  there 
shall  be  elected  a  judge  of  said  court  of  common  pleas, 
whose  term  of  office  shall  be  four  years  from  the  first 
Monday  of  January  following  his  election,  or  until 
his  successor  is  duly  elected  and  qualified ;  and  there 
shall  be  elected  in  each  of  said  Cherokee  and  Craw- 
ford counties  a  clerk  of  said  court  for  said  county  at 
the  general  election  to  be  held  on  the  Tuesday  next 
succeeding  the  first  Monday  in  November,  1899,  and 
each  two  years  thereafter 

**Sec.  27.  That  the  board  of  county  commissioners 
of  Cherokee  and  Crawford  counties  shall  submit  to  a 
vote  of  the  qualified  electors  of  said  counties,  at  the 
next  general  election,  or  at  a  special  election  to  be 
called  and  held  in  said  counties  for  that  purpose,  the 
question  of  establishing  a  new  court  of  record  for  said 
counties,  to  be  called  the  court  of  common  pleas. 
The  board  of  county  commissioners  of  Crawford  county 
shall  meet  in  joint  session  with  the  board  of  county 
commissioners  of  Cherokee  county  at  the  commission- 
ers' room  at  the  court-house  at  Columbus,  Cherokee 
county,  Kansas,  on  or  before  the  23d  day  of  January, 
1899,  for  the  purpose  of  determining  whether  or  not 
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a  special  election  shall  be  called  in  said  counties  of 
Cherokee  and  Crawford  for  the  purpose  of  submitting 
to  the  qualified  electors  thereof  the  question  of  whether 
or  not  the  court  of  common  pleas  of  said  counties  shall 
be  established.  If  said  boards  of  commissioners  of 
said  counties  shall,  by  a  majority  vote  thereof,  in  joint 
session,  decide  to  call  special  election  to  vote  on  said 
proposition,  it  shall  be  the  duty  of  the  county  com- 
missioners of  each  of  the  said  counties  to  call  a  special 
election  to  be  held  on  the  same  day  in  each  of  the  said 
counties,  not  more  than  forty-five  days  after  the  date 
of  said  joint  session,  and  of  which  special  election 
thirty  days'  notice  shall  be  given ;  said  election  to  be 
held  as  provided  by  law  for  the  holding  of  special  elec- 
tions in  this  state.  The  ballots  to  t^  furnished  and 
used  at  said  special  election  shall  bear  the  printed 
words  and  characters  thus : 

**  Shall  a  court  of  common  pleas  be  es- 
tablished for  Cherokee  and  Crawford 
counties,  Kansas? 

**Each  elector  shall  designate  his  vote  by  a  cross  in 
the  blank  after  the  word  *Yes*  or  'No'  as  he  desires 
to  vote  for  or  against  said  proposition.  Said  election 
shall  be  conducted,  and  the  ballots  cast  thereat  shall 
be  counted  and  returned,  as  provided  by  law  in  other 
elections,  and  shall  be  canvassed  at  a  joint  session  of 
the  board  of  commissioners  of  Crawford  and  Cherokee 
counties,  to  be  held  in  the  city  of  Columbus  on  the 
Friday  next  succeeding  the  date  upon  which  said 
election  shall  be  held.  The  county  clerks  of  said 
counties  shall  immediately  certify  the  result  of  said 
election  to  the  governor  of  the  state  of  Kansas,  who, 
if  a  majority  of  the  electors  in  each  of  the  counties  of 
Cherokee  and  Crawford  voting  at  such  election  shall 
favor  the  creation  and  establishment  of  said  court  of 
common  pleas,  shall  immediately  appoint  a  judge  and 
clerks  for  said  court  as  hereinbefore  provided  in  this 
act." 

The  boards  of  county  commissioners  of  the  two 
counties  did  not  call  a  special  election  for  the  purpose 
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of  submitting  to  the  electors  the  question  of  the  estab- 
lishment of  the  court,  as  they  were  authorized  to  do 
by  section  27  above  quoted.  The  vote  on  that  ques- 
tion was  therefore  taken  at  the  general  election  in  No- 
vember, 1899.  At  that  election  a  majority  of  the 
voters  of  Cherokee  county  voting  at  such  election 
voted  in  favor  of  the  establishment  of  the  court,  but  a 
majority  of  the  electors  of  Crawford  county  voting  at 
such  election  did  not  vote  in  favor  of  its  establish- 
ment. In  the  last-named  county  7013  electors  voted 
at  the  election.  Out  of  this  number  3095,  or  412  less 
than  a  majority,  voted  in  favor  of  the  establishment 
of  the  court,  and  2940  voted  against  it.  It  will  be  ob- 
served, therefore,  that  while  a  majority  of  those  who 
voted  in  Crawford  county  on  the  proposition  voted  in 
favor  of  it,  yet,  adding  together  all  who  voted  both 
for  and  against  it,  there  were  978  who  voted  at  the 
election  for  candidates  for  of3ce  and  on  other  propo- 
sitions who  did  not  vote  at  all  on  the  proposition  to 
establish  the  court.  Therefore,  the  proposition  to  es- 
tablish the  court  did  not  receive  the  actual  assent  of  a 
majority  of  the  electors  in  Crawford  county  voting  at 
such  election.  However,  as  authorized  by  section  26 
of  the  act,  the  electors  of  the  two  counties  voted  for  a 
judge,  and  for  clerks  for  each  of  said  counties.  The 
result  of  the  election  was  certified  to  the  governor, 
who,  in  accordance  with  section  10  and  the  closing 
sentence  of  section  27,  made  an  appointment  to  the 
of3ce  of  judge  for  the  time  preceding  the  commence- 
ment of  the  full  term  provided  for  said  office. 

As  before  stated,  the  validity  of  the  act  is  attacked 
on  the  ground  that  section  27  contains  an  abnegation 
of  the  legislative  power  to  will  and  ordain  the  law, 
and  an  attempted  delegation  of  it  to  others  than  the 
constituted    authority.      This   raises   an  interesting 
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question,  and  one  that  is  becoming  ithportant  in  this 
state,  in  view  of  the  frequent  reference  by  the  legis- 
lature to  the  people  of  the  question  whether  they  will 
accept  the  benefits  of  statutory  provisions  enacted  in 
their  behalf.  The  question  was  submitted  to  us  in 
In  re  Hendricks,  60  Kan.  796,  57  Pac.  965,  but  it  did 
not  become  either  necessary  or  proper  for  us  to  under- 
take its  determination  in  that  case  ;  nor,  in  the  view 
we  have  of  this  case,  does  it  now  become  either  neces- 
sary or  proper  for  us  to  undertake  to  determine  it. 
Whether  the  statute  now  under  consideration  furnishes 
an  instance  of  an  attempted  enactment  of  a  law  by 
popular  vote,  which  the  courts  as  a  rule  condemn,  or 
furnishes  an  instance  of  the  acceptance  by  popular 
vote  of  the  provisions  of  a  legislatively  enacted  law, 
which  the  courts  as  a  rule  approve,  does  not  become 
necessary  for  us  to  consider.  We  may  admit,  as  con- 
tended by  the  respondent,  that  the  act  in  question  is 
I  an  instance  of  the  latter  kind,  and  that  it  is,  therefore, 
constitutionally  valid. 

The  question  still  remains.  Did  the  electors  of  the 
judicial  district  provided  for  vote,  within  the  terms  of 
the  act,  to  accept  the  benefit  of  its  provisions  and 
avail  themselves  of  the  opportunity  to  establish  the 
court?  It  would  seem,  from  the  closing  sentence  of 
section  27,  that  the  taking  effect  of  the  act,  or,  as  the 
respondent  prefers  to  express  it,  the  acceptance  of  the 
benefits  of  the  act,  was  conditioned  upon  ''a  majority 
of  the  electors  in  each  of  the  counties  of  Cherokee  and 
Crawford  voting  at  such  election^ ^  in  favor  of  the  crea- 
tion and  establishment  of  said  court.  Only  in  that 
contingency  could  the  governor  appoint  a  judge  and 
clerks,  ad  interiniy  for  the  court.  So,  also,  by  section 
1  of  the  act,  the  creation  and  establishment  of  the 
court  was  conditioned  upon  a  proviso  'Hhat  the  ma- 
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jority  of  the  qualified  electors  of  said  counties  shall 
vote  in  favor  thereof  as  hereinafter  provided."  What 
is  meant  by  the  clause  **as  hereinafter  provided/* 
will  presently  receive  our  attention.  For  the  moment 
we  will  assume  that  it  means,  as  provided  by  section 
27,  a  favorable  vote  by  a  majority  in  each  county  vot- 
ing at  the  election.  Hence,  the  establishment  of  the 
court  being  conditioned  upon  the  vote  of  "a  majority 
of  the  electors  in  each  of  the  counties  of  Cherokee  and 
Crawford  voting  at  such  election, '*  the  question  oc- 
curs. What  is  meant  by  the  words  *'a  majority  voting 
at  such  election''?  We  feel  clear  that  they  mean  a 
majority  of  all  those  who  voted  at  the  election,  whether 
they  voted  on  the  proposition  to  establish  the  court  or 
did  not. 

The  language  of  the  act  is  plain.  There  is  scarcely 
occasion  for  the  application  to  it  of  rules  of  con- 
struction. Electors  voting  at  an  election  at  which 
two  or  more  propositions  are  submitted,  or  at  which 
candidates  for  two  or  more  offices  are  voted  for,  are 
those  who  vote  for  or  against  any  one  of  the  proposi- 
tions, or  for  or  against  any  of  the  candidates,  whether 
they  vote  for  or  against  all  of  such  propositions  and 
candidates,  or  only  for  or  against  a  part  of  them. 
The  total  number  of  such  electors  who  voted  at  such 
election,  whether  they  voted  on  all  of  the  propositions 
submitted,  or  for  or  against  all  of  the  candidates,  are 
*'the  electors  voting  at  such  election."  Hence,  in 
order  to  the  establishment  of  the  court,  the  statute  \ 
required  a  majority  of  the  electors  voting  at  such  elec- 
tion in  each  of  the  counties  to  favor  its  establishment. 
Inasmuch  as  a  majority  of  the  electors  voting  at  the 
election  in  Crawford  county  upon  the  various  propo- 
sitions and  candidates  submitted  to  them  did  not  vote 
in  favor  of  the  establishment  of  the  court,  the  propo- 
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sition  to  establish  it  failed  of  the  requisite  approval. 
Upon  the  question  of  the  construction  of  statutes 
phrased  like  the  one  under  consideration,  the  case  of 
High  School  v.  CommiasionerSf  61  Kan.  796,  60  Pac. 
^  1057,  is  directly  in  point. 

Counsel  for  respondent  contend  that  the  particular 
language  of  the  act  under  consideration  brings  the 
case  within  the  principle  announced  in  CommWs  of 
Marion  Co.  v.  Winkley,  29  Kan.  36,  and  The  State,  ex  reL, 
V.  Echols,  41  Kan.  1,  20  Pac.  523.  The  case  first  cited 
involved  the  consideration  of  an  act  providing  for  the 
taking  of  a  vote  on  the  question  of  the  payment  of  a 
bounty  for  the  growing  of  hedges.  The  statute  (ch. 
91,  Laws  1871)  read :  "If  a  majority  of  the  votes  cast 
are  for  the  bounty  they  shall  declare  said  law  to  be  in 
full  force  and  effect. "  The  vote  on  the  hedge-bounty 
proposition  was  taken  at  a  general  election  at  which 
candidates  for  office  were  voted  for.  A  majority  of 
all  who  voted  at  the  election  did  not  vote  in  favor  of 
the  bounty  proposition,  but  a  majority  of  those  who 
voted  on  the  bounty  proposition  voted  in  favor  of 
it.  Upon  a  consideration  of  the  meaning  of  the  stat- 
ute, it  was  held  that  the  proposition  was  carried. 
The  court  rested  the  decision  in  part  upon  the  ground 
that  "the  electors  who  were  present  at  the  polls,  and, 
while  voting  for  township  officers,  did  not  vote  upon 
the  bounty  propositions,  are  presumed  to  assent  to 
the  expressed  will  of  the  majority  of  those  voting 
thereon. '* 

In  The  State,  ex  reU,  v,  Echols,  supra,  a  similar  vote 
under  a  similar  statute  at  a  general  election  was  con- 
sidered. The  statute  read  :  "After  said  election  the 
ballots  on  said  question  shall  be  canvassed  in  the  same 
manner  as  in  the  election  for  county  officers,  and  if  a 
majority  of  all  the  votes  cast  shall  be  in  favor  of  es- 
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tablishing  such  high  school/'  etc.,  the  school  shall 
be  established.  In  the  last-cited  case,  CommWa  of 
Marion  Co.  v.  Winkley,  supra,  was  regarded  as  a  con- 
trolling authority  and  was  followed.  The  decisions  of 
these  cases  were  correct,  but  the  writer,  speaking  for 
himself  alone,  thinks  the  reasoning  in  them  unsound, 
and,  likewise,  unnecessary,  to  uphold  the  decisions. 
What  was  meant  in  each  of  the  statutes  by  the  words, 
'*  majority  of  the  votes  cast,"  was  majority  cast  on  the 
particular  proposition  submitted.  The  contexts  of  the 
statutes  in  each  of  the  cases  and  the  particular  lan- 
guage under  consideration  showed  this,  and  it  was 
unnecessary  to  indulge  the  presumption  that  those  who 
did  not  vote  at  all  on  the  question  were  presumed  to 
assent  to  the  will  of  the  majority,  or,  in  other  words, 
to  count  those  who  did  not  vote  at  all  on  the  proposi- 
tion as  voting  in  favor  of  it. 

Counsel  for  the  respondent  quote  from  the  closing 
sentence  of  section  27  of  the  act  under  consideration 
the  provision,  *4f  a  majority  of  the  electors  in  each 
of  the  counties  voting  at  such  election  shall  favor  the 
creation  and  establishment  of  said  court,"  etc.,  and, 
emphasizing  the  word  ** favor,"  contend  that  its  use 
constitutes  a  legislative  adoption  of  the  rule  of  the 
former  cases  of  CommWa  of  MaHon  Co.  v.  Winkley, 
supra,  and  The  State,  ex  rel.,  v.  EchoU,  supra,  that 
those  who  do  not  vote  on  a  proposition  are  presumed 
to  assent  to  the  will  of  a  majority  of  those  who  do 
vote  on  it.  We  cannot  concur  in  this  reasoning. 
The  way  for  an  elector  to  signify  his  favor  for  a  can- 
didate for  o£Sce,  or  for  a  proposition  to  be  voted  on, 
is  to  cast  a  ballot  for  him  or  for  it.  When  the  statute 
speaks  of  an  elector  favoring  a  candidate  or  a  propo- 
sition, it  means  favoring  him  or  it  by  casting  a  ballot 
for  him  or  it.     It  implies   the  ascertainment  of  his 
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favor  by  means  of  the  authorized  and  only  permissible 
and  recognizable  eyidence  of  it,  to  wit,  a  ballot ;  and 
it  does  not  mean  the  ascertainment  of  his  favor  by 
presuming  his  agreement  to  the  action  of  the  majority 
of  such  of  his  fellows  as  choose  to  express  themselves. 
He  may  be  bound  in  some  cases  by  the  action  of  the 
majority  by  failing  to  dissent  from  it,  but  not  where 
the  law,  in  order  to  bind  him,  requires  the  expressed 
assent  of  a  majority  of  the  whole  of  an  ascertainable 
number,  which  is  the  case  under  the  law  we  are  con- 
sidering. 

It  is  also  contended  by  counsel  for  respondent  that, 
if  their  views  as  above  stated  should  be  regarded  as 
unsound,  the  result  of  the  vote  must  nevertheless  be 
held  favorable  to  the  establishment  of  the  court  be- 
cause the  language  of  section  27,  which  we  have  been 
considering,  relates  only  to  the  special  election  au- 
thorized by  it,  and  the  ascertainment  of  the  result  and 
the  contingent  appointment  of  the  judge  and  clerks  to 
follow  thereafter.  It  is  argued  that  section  27  only 
furnishes  the  rule  for  a  special  election,  and,  inasmuch 
as  no  special  election  was  called,  but  the  vote  was 
taken  at  a  general  election,  the  statute  appropriates 
those  general  provisions  of  law  elsewhere  found  for 
ascertaining  and  declaring  the  result.  The  statute  is 
not  as  clear  as  it  should  be,  but  upon  this  matter  we 
feel  convinced  that  counsel  are  also  mistaken.  It  is 
true  that  the  provisions  of  section  27  relate  to  a  special 
election,  but  other  sections  of  the  act,  instead  of  ap- 
propriating the  provisions  of  the  general  election  law 
for  the  ascertainment  of  the  result  of  a  vote  taken  at 
a  general  election  held  under  such  act,  appropriate 
the  provisions  of  this  same  section  27  for  the  ascer- 
tainment of  such  result.  Section  1  declares  that  the 
court  shall  be  established  in   the  event   'Hhat  the 
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majority  of  the  qualified  electors  of  said  counties 
shall  vote  in  favor  thereof  aa  hereinafter  provided.** 
Section  10  requires  the  governor  to  appoint  a 
judge  upon  the  approval  of  the  act  ''by  the 
qualified  electors,  .  .  •  as  hereinafter  provided,'* 
and  section  12  requires  him,  upon  the  approval  of 
the  act,  "by  the  qualified  electors,  .  .  .  aa  here- 
inafter provided,"  to  appoint  clerks  for  the  court  in 
the  two  counties  named.  The  clause,  ''as  hereinafter 
provided,*'  which  occurs  in  these  sections  of  the 
statute  j^  refers  to  the  thereafter  provided  terms  and 
conditions  of  section  27 ;  hence,  for  the  ascertainment 
of  the  result  of  the  general  election,  the  statute  ap- 
propriates the  special  provisions  relating  to  the  special 
election.  These  provisions  govern,  and  they  did  not 
authorize  the  establishment  of  the  court,  except  in 
the  contingency  of  an  affirmative  vote  favoring  its 
establishment,  by  a  majority  of  all  the  electors,  in 
each  of  the  counties,  voting  at  the  election,  upon 
the  various  propositions  and  candidacies  thereat  sub- 
mitted. We  would  like  to  be  able  to  reach  a  different 
conclusion.  We  are  reluctantly  forced  to  the  one  we 
announce,  but  the  law  is  plain,  and  by  that  only  can 
our  action  be  governed.  There  is  no  legally  estab- 
lished court  of  common  pleas  for  the  counties  of  Chero- 
kee and  Crawford. 

The  prayer  of  the  petitioner  is  granted  and  he  is 
ordered  discharged  from  custody. 


16— 6Skak« 
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1 82  2«      Portsmouth  Savings  Bane  v.  Martha  J.  Hardman. 

d6i    443 

I  64   640  No.  11,6«S.*    (61  Pao.  1181.) 

MoBTGAGB — JBxtenaion  Agreement — Homestead,  The  husband, 
without  the  consent  of  the  wife,  cannot,  by  contract  with  the 
mortgagee,  extend  the  duration  of  a  mortgage  lien  on  the  home- 
stead. 

Error  from  court  of  appeals,  northern  department; 
John  H.  Mahan^  Abijah  Wblls,  and  Sam'l  W.  Mc- 
Elroy,  judges.    Opinion  filed  July  7, 1900.    Affirmed. 

Ira  E.  Lloydf  and  F.  2).  Turck,  for  plaintiff  in  error. 

H.  J.  Harwi,  and  W.  M.  Roherts,  for  defendant  in 
error. 

Per  Curiam:  The  question  in  this  case  relates  to 
the  effect  on  the  homestead  rights  of  a  wife  of  an  ex- 
tension of  the  time  of  payment  of  a  mortgage  in- 
debtedness on  the  homestead  made  by  the  husband 
alone,  the  legal  title  to  the  land  being  in  his  name. 
Was  such  an  extension  of  time  binding  on  the  wife  in 
respect  to  her  homestead  right,  she  not  haying  been  a 
party  to  it?  Might  she,  upon  the  foreclosure  of  the 
mortgage,  the  time  of  payment  of  which  had  been 
thus  extended,  treat  it  as  a  new  mortgage  made  with- 
out her  consent,  and  might  she  also  plead  the  statute 
of  limitations  to  a  foreclosure  of  it  as  though  the  time 
of  payment  had  not  been  extended  by  her  husband? 
The  court  of  appeals  held  that  the  extended  mortgage 
was  void  as  to  her,  and  that,  conceiving  it  to  be  in 
effect  the  old  mortgage,  the  statute  of  limitations  was 
available  as  a  defense  to  it.  Our  judgment  accords 
with  that  of  the  court  of  appeals,  though  its  reasons 
were  not  in  all  particulars  what  we  might  have  given. 

The  judgment  is  affirmed. 

*For  opinion  by  the  court  of  appeals,  see  10  Kan.  App.  — ,  61  Pcu:. 
981— Bbp. 
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Fbxdbrick  a.  Bbioham  t.  Albbbt  F.  Nathan. 

Ko.ll,«74.    (82Pac.819.) 

1.  CoRPOBATioNS — DissoluHon — Action  against  Stookholdera, 
The  cessation  by  a  corporation  of  all  the  business  for  which  it 
was  organized,  the  only  business  transacted  being  such  as  is  in- 
cidental and  necessary  to  the  final  closing  up  of  its  affairs,  is  a 
suspension  of  business  within  the  meaning  of  the  statute  (G^d. 
Stat.  1899,  §  1268),  and,  under  such  statute,  for  the  purpose  of 
suits  by  creditors  against  stockholders,  such  suspension,  if  con- 
tinued for  one  year,  is  to  be  deemed  a  dissolution  of  the  corpora- 
tion. 

2.  Action  against  Stockholders— Limitation  of  Action, 

One  who  owns  a  matured  obligation  against  a  corporation  which 
has  suspended  business,  and  who,  with  knowledge  of  such  sus- 
pension, extends  the  time  of  payment,  does  not  thereby  extend 
the  period  of  statutory  limitation  for  beginning  suit  against  the 
stockholders  of  the  corporation,  under  sections  1268-1272  of  the 
General  Statutes  of  1899;  but,  notwithstanding  such  agreement 
of  extension  of  time,  action  against  the  stockholders  may  be 
brought,  and  must  be  brought,  within  the  statutory  period  after 
the  corporation  suspended  businsM. 

Error  from  Wyandotte  district  court;  Hbnby  L. 
Aldbn,  judge.  Opinion  filed  October  6|  1900.  Af- 
firmed. 

Stebbins  &  Evans j  and  Samuel  Mahsr,  for  plaintiff  in 
error.- 

Miller,  Buchan  &  Morris,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

DosTER,  C.  J. :  This  was  an  action  by  the  plaintiff 
in  error,  Frederick  A.  Brigham,  as  a  judgment  cred- 
itor of  the  Commonwealth  Loan  and  Trust  Company, 
against  the  defendant  in  error,  Albert  F.  Nathan,  as  a 
stockholder  in  said  company,  to  recover  on  the  latter 's 
statutory  liability  to  pay  the  debts  of  his  company. 
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The  action  was  instituted  under  section  32  of  chapter 
23,  General  Statutes  of  1868  (Gen.  Stat.  1897,  ch.  66, 
§  50) .  This  section  was  repealed  by  sections  14  and 
17  of  chapter  10,  Laws  of  1898  (Gen.  Stat.  1899, 
§1260) ,  but  this  repeal  did  not  have  the  effect  of  ab- 
rogating rights  of  action  theretofore  existing.  {Wood- 
worth  V.  Bowles,  61  Kan.  569,  60  Pac.  331.)  The  facts 
are  that  on  February  21,  1891,  the  plaintiff  in  error 
was  a  creditor  of  the  Commonwealth  Loan  and  Trust 
Company,  owning  a  matured  indebtedness  against  it. 
On  that  day  the  board  of  directors  of  the  company 
passed  a  resolution  to  go  into  liquidation,  and  did 
then  and  thenceforth  proceed  to  wind  up  the  com- 
pany's affairs.  It  transacted  no  business  thereafter 
except  such  as  was  incidental  to  that  object.  A  part 
of  the  scheme  of  liquidation  was  to  inform  the  com- 
pany's unsecured  creditors  of  the  action  taken  and 
to  procure  from  them  extensions  of  time  for  the  pay- 
ment of  the  indebtedness. 

A  short  time  after  the  date  upon  which  the  resolu- 
tion of  liquidation  was  passed,  the  plaintiff  in  error 
acceded  to  the  company's  request  for  an  extension  of 
time  and  surrendered  his  obligation  against  it,  and 
took  in  lieu  thereof  another  one  dated  February  21, 
1891,  due  in  five  years  thereafter.  A  question  is 
raised  as  to  whether  the  plaintiff  in  error,  at  the  time 
of  the  exchange  of  the  old  obligation  for  the  new  one, 
had  knowledge  that  the  company  had  resolved  to 
suspend  business  and  go  into  liquidation.  The  evi- 
dence as  to  this  was  conflicting.  Two  officers  of  the 
company  testified  that  notices  giving  the  information 
were  mailed  to  all  the  creditors.  The  plaintiff  in 
error  did  not  deny  receiving  such  notice — declined  to 
say  that  he  did  not ;  he  only  said  that  he  had  no  rec- 
ollection of  receiving  it.    The  court's  finding,  which 
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was  against  the  plaintiff  in  error,  was  general  in  its 
terms.  So  far  as  the  disputed  question  of  fact  is  ma- 
terial to  the  right  determination  of  the  legal  questions 
involved,  the  court's  general  finding  is  inclusive  of 
every  special  matter  necessary  to  uphold  its  judg- 
ment. Therefore,  the  question  of  fact  must  be  re- 
solved against  the  plaintiff  in  error.  He  had  notice 
that  the  eompany  had  suspended  its  business  and  was 
proceeding  to  wind  up  its  affairs. 

For  some  time  after  the  resolution  of  liquidation, 
but  how  long  does  not  appear,  the  company  maintained 
offices  in  Kansas  City,  Mo.,  and  Boston,  Mass.,  but, 
as  before  stated,  transacted  no  business  except  in 
liquidation  of  its  affairs.  In  1894  it  was  put  in  the 
hands  of  a  receiver,  February  21,  1896,  the  obliga- 
tion due  the  plaintiff  in  error  matured.  He  brought 
suit  against  the  company,  and  recovering  a  judgment, 
caused  an  execution  to  be  issued,  which  was  returned 
unsatisfied,  and  he  thereupon  instituted  action  against 
the  defendant  in  error,  as  before  stated.  Judgment 
vrent  against  him,  wherefore  he  has  prosecuted  error 
to  this  court. 

Two  difficult  questions  are  presented.     To  these  we 

have  given  much  careful  consideration.     The  novelty 

of  these  questions  and  the  paucity  of  au- 

oorpomion-   ^  thorities  bearing  on  them  do  not  permit 

StAtQte  OOttfttriMu. 

their  positive  and  dogmatic  determina- 
tion. A  statute  material  to  one  of  these  questions 
reads  as  follows : 

"A  corporation  is  dissolved — first,  by  the  expira- 
tion of  the  time  limited  in  its  charter ;  secon^,  by  a 
judgment  of  dissolution  rendered  by  a  court  6(  com- 
petent jurisdiction ;  but  any  such  corporation  shall  be 
deemed  to  be  dissolved,  for  the  purpose  of  enabling  any 
creditors  of  such  corporation  to  prosecute  suits  against 
the  stockholders  thereof  to  enforce  their  individual 
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liability,  if  it  be  shown  that  such  corporation  has  sus- 
pended business  for  more  than  one  year,  or  that  any 
corporation  now  so  suspended  from  business  shall  for 
three  months  after  the  passage  of  this  act  fail  to  re- . 
sume  its  usual  and  ordinary  business."  (Gen.  Stat. 
1899,  §  1268 ;  Gen.  Stat.  1897,  ch.  66,  §  45.) 

The  question  arising  on  this  statute  is,  What  is  the 
meaning  of  the  words,  ''has  suspended  business  for 
more  than  one  year"?  Does  it  mean  total  suspension 
— the  doing  of  no  business  whatever?  Must  the  sus- 
pension be  inclusive  of  the  business  of  voluntary  liqui- 
dation, or  may  it  be  exclusive  of  it?  If  a  corporation 
quits  its  usual  and  ordinary  business,  the  business 
which  it  was  organized  to  conduct,  and  only  prose- 
cutes such  business  as  is  incidental  to  the  closing  up 
of  its  affairs,  has  it,  within  the  meaning  of  the  stat- 
ute, suspended  business,  or  is  it  still  conducting  busi- 
ness? We  are  constrained  to  hold  that  under  such 
circumstances  it  has  suspended  business.  What  the 
statute  means  by  business  is  usual  and  ordinary  busi- 
ness— the  business  to  conduct  which  the  company  was 
organized ;  that  business  which  constitutes  the  active 
life  of  the  company,  and  which  looks  to  a  continuance 
of  such  life,  and  not  that  business  which  looks  to 
a  cessation  of  its  affairs.  Corporations  are  formed  for 
the  purpose  of  commercial  activity  in  a  chosen  field. 
Operation  in  that  field  is  its  business.  The  abandon- 
ment of  that  field  is  not  its  business,  but  is  an  exigent 
condition,  not  contemplated  in  its  venture  and  not  en- 
tered upon  as  a  corporate  enterprise.  The  preserva- 
tion of  the  assets  of  a  corporation  and  the  payment  of 
its  debts  are,  of  course,  part  of  its  business ;  but,  in 
the  sense  in  which  the  word  is  used  in  the  statute, 
the  performance  of  those  duties  must  be  incidental  to 
its  life,  and  not  incidental  to  its  dissolution.  The 
concluding  clause  of  the  section  quoted  lends  counte- 
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nance  to  this  view  when  it  says:  ''Or  that  any  cor- 
poration now  80  suspended  from  business  shall  for 
three  months  after  the  passage  of  this  act  fail  to 
resume  its  tLSucd  and  ordinary  business."  The  adju- 
dicated cases  are  few  in  number ,  so  far  as  we  have 
been  able  to  learn  in  our  research,  and  with  the  ex- 
ception of  one,  possess  only  an  incidental  bearing 
upon  the  subject.     In  that  one  it  was  ruled : 

''Where  a  corporation,  the  ordinary  business  of 
which  was  to  make  fire  and  marine  insurances,  and 
to  lend  money  on  bottomry  and  respondentia,  resolved 
to  cease  making  insurances,  to  cancel  outstanding 
policies,  and  to  liquidate,  as  soon  as  possible,  all 
liabilities,  and  for  more  than  a  year  it  had  issued  no 
new  policy,  made  no  loan,  on  bottomry  or  respond- 
entia, taken  no  new  risk  except  to  fulfil  stipulations 
to  that  effect  in  open  policies  outstanding  when  the 
resolution  was  adopted,  and  during  the  year  only  six 
risks  were  outstanding,  it  was  held  that  the  corpora- 
tion had  suspended  its  ordinary  and  lawful  business 
for  one  year,  and  must  be  adjudged  to  be  dissolved, 
although  its  corporate  organization  had  been  regu- 
larly kept  up  until  the  time  of  the  application." 
{Matter  of  th€  Jackson  Marine  Insurance  Company,  4 
Sandf.  Ch.  559.) 

We  conclude,  therefore,  that  the  Commonwealth 
Loan  and  Trust  Company  suspended  business  Feb- 
ruary 21,  1891,  within  the  meaning  of  the  statute  be- 
fore quoted,  so  that  the  statute  of  limitations  upon 
actions  by  creditors  against  stockholders  began  to  run 
at.  the  expiration  of  one  year  from  that  date.  {Cot- 
treU  V.  Manlove,  58  Kan.  405,  49  Pac.  519.) 

But  the  plaintiff  in  error  at  that  time  possessed  no 
matured  obligation  against  the  Loan  and  Trust  Com- 
pany. He  had  before  that  time  surrendered  his  ma- 
s  Extentionof       t^i^ed  obUgatiou  against  it  and  taken  a 

iJj^rlSf^'SSron    ii©w  one  extending  the  time  of  payment. 

ofsction.  What  effect  did  this  have  upon  him  to 
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suspend  his  right  of  action  against  the  defendant  in 
error  as  a  stockholder  of  the  company?  We  are  con- 
strained to  say  that  it  had  no  effect ;  that  notwith- 
standing the  immaturity  of  his  demand  against  the 
company  he  had  a  present  right  of  action  against  its 
stockholders,  and  that  right  of  action  began  to  run  at 
the  expiration  of  one  year  from  the  company's  sus- 
pension of  business. 

What  is  the  legal  relation  of  a  corporation  stock- 
holder to  the  company's  creditors?  He  is  not  a  surety 
in  the  ordinary  sense  of  that  word,  nor  yet  is  he  in 
the  full  sense  an  independent  obligor.  His  obligation, 
in  a  sense,  is  collateral  to  that  of  the  company.  It 
cannot  be  sued  on  until  the  company  has  either  sus- 
pended business  for  one  year  or  until  judgment  has 
been  secured  against  it  and  execution  returned  unsat- 
isfied. Our  opinion  is  that  when  either  of  these  con- 
tingencies occurs  the  stockholder's  collateral  obliga- 
tion becomes  so  far  disconnected  from  the  company's 
principal  obligation  as  to  be  independent  of  it  and  to 
be  amenable  to  proceedings  for  its  enforcement,  and 
that  the  creditor  cannot  by  private  composition  with 
the  company  lengthen  the  term  of  the  stockholder's 
liability  and  suspend,  as  against  him,  the  running  of 
the  statute  of  limitations ;  and  the  same  is  true  if  the 
composition  was  effected  before  the  three  years'  stat- 
ute began  to  run,  because  the  statute  in  reality  is  four 
years,  not  three — one  year  from  the  time  of  dissolu- 
tion, i.  e.,  the  time  of  suspension  of  business — and  then 
three  years  after  the  expiration  of  that  period.  This 
view,  we  think,  can  be  fairly  taken  from  the  stand- 
point of  the  statute  itself.  The  statute  reads  as  fol- 
lows: 

"If  any  corporation  created  under  this  or  any  gen- 
eral statute  of  this  state,  except  railway  or  charitable 
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or  religious  corporations,  be  dissolved,  leaving  debts 
unpaid,  suits  may  be  brought  against  any  person  or 
persons  who  were  stockholders  at  the  time  of  si^ch  dis- 
solution, without  joining  the  corporation  in  such  suit.*' 
(Gen.  Stat.  1897,  ch.  66,  §  49.) 

This  statute,  as  will  be  observed,  authorizes  suits 
against  stockholders  of  corporations  which  have  been 
dissolved  ''leaving  debts  unpaid."  Now,  a  debt  un- 
matured is  as  much  a  debt  unpaid  as  though  it  had 
matured,  and  the  statute  has  drawn  no  distinction 
between  debts  matured  and  unmatured.  It  author- 
izes suits  on  them  because  unpaid.  We  are  of  the 
opinion,  therefore,  that  the  extension  of  the  time  of 
payment  of  the  obligation  of  plaintiff  in  error,  made 
between  himself  and  the  loan  company,  did  not  have 
the  effect  to  extend  the  time  of  its  payment  as  against 
the  company's  stockholders,  but  that  the  plaintiff  in 
error  might  have  instituted  an  action  against  them  at 
the  end  of  one  year  from  the  company's  suspension  of 
business,  and  that,  not  having  done  so  for  more  than 
three  years  after  that  time,  the  statute  of  limitations 
was  a  bar  to  his  right.  Authorities  are  cited  to  us  by 
both  sides.  None  of  them  has  a  direct  bearing  on  the 
question,  and  we  do  not,  therefore,  review  them. 

The  judgment  of  the  court  below  is  affirmed. 
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e2-^l        Caroline  Bbal  v.  The  Atchison,  Topbka  &  Santa 
^  ^\  Fb  Railway  Company. 

No.  11,IIM.    (18  Pao.  82L) 

1.  Pbbsonal  IvjvRY— Negligence  of  Both  Parties—Rule  Stated. 
One  who,  with  knowledge  of  the  grossly  negligent  and  reckless 
habit  of  another,  voluntarily  and  unnecessarily  places  himself  in 
the  way  of  receiving  injuries  at  his  hands,  is  guilty  of  contributory 
negligence,  and  cannot  excuse  himself  on  the  ground  that  the  oon- 
duct  of  the  other  was  wanton  and  wilful  in  character,  unless  such 
other  had  knowledge  or  apprehension  that  he  was  about  to  inflict 
injury  and  made  no  effort  to  avert  it.^ 

S.  Railroads— Jr^ury  to  Employees — Contributory  Negligence, 
A  workman  engaged  in  cleaning  stock-cars  standing  on  a  railroad- 
track,  who  has  knowledge  of  the  grossly  negligent  and  wantonly 
reckless  habit  of  the  railway  company  to  bump  other  cars  against 
them  without  warning,  and  who  is  injured  by  such  negligent 
conduct  while  he  is  endeavoring  to  cross  the  track  by  crawling 
under  the  cars,  when  there  was  a  safer  way  to  get  across,  and 
who  might  have  heard  or  seen  the  approach  of  the  moving  cars 
had  he  looked  or  listened,  is  guilty  of  contributory  negligence, 
and  a  recovery  cannot  be  had  for  his  injuries  or  death  unless  the 
railway  company,  before  bumping  the  oars,  had  knowledge  or  ai>- 
prehension  of  his  perilous  position  and  made  no  effort  to  avoid 
injuring  him. 

Error  from  Wyandotte  court  of  common  pleas ;  W. 
G.  Holt,  judge.  Opinion  filed  October  6, 1900.  Af- 
firmed. 

G.  C.  Bail,  H.  0.  Pope,  and  L.  F.  Bird,  for  plaintiflF 
in  error. 

A.  A.  Hurdf  W.  LiUlefield,  and  0.  J.  Wood,  for  de- 
fendant in  error. 

The  opinion  of  the  court  was  delivered  by 

Dosteb,  C.  J. :  This  was  an  action  brought  against 
the  Atchison,  Topeka  &  Santa  Fe  Railway  Company 
by  Caroline  Beal,  widow  of  Daniel  Beal,  to  recover 
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damages  for  negligently  causing  her  husband's  death . 
The  deceased  was  a  workman  employed  with  others  to 
clean  the  defendant's  stock-cars.  The  place  where  the 
death  occurred  was  in  the  company's  yards  at  Argen- 
tine, this  state.  At  that  place  there  are  many  con- 
tiguous and  parallel  tracks  running  east  and  west. 
The  track  farthest  north  was  called  the  ''alley  track." 
Upon  that  track  the  cars  to  be  cleaned  were  switched. 
The  method  of  placing  the  cars  upon  this  track  was  to 
run  them  from  the  Kansas  City  stock-yards,  a  few 
miles  distant,  upon  the  track  next  to  and  immediately 
south  of  the  alley  track,  to  a  switch  connection  a 
quarter  of  a  mile  or  more  west  of  the  point  at  which 
they  were  to  be  cleaned,  and  then  to  back  them  east 
upon  the  alley  track.  The  cleaning  was  done  by 
shoveling  the  refuse  matter  out  of  the  north  sides  of 
the  cars.  In  order  to  get  into  the  cars  to  do  this  work, 
it  frequently  became  necessary  to  cross  from  the  south 
to  the  north  sides  of  the  cars  as  they  stood  upon  the 
track.  Beal  undertook  to  make  this  crossing  by  crawl- 
ing under  one  of  the  cars.  At  that  moment  another 
train  of  stock-cars,  sent  out  for  the  purpose  of  being 
cleaned,  was  backed  in  from  the  west  on  the  alley 
track.  It  bumped  into  the  standing  cars  and  ran  one 
of  them  over  Beal,  causing  his  death.  The  jury  made 
findings,  of  which  the  following  is  a  full  summary : 

Beal,  at  the  time  he  was  hurt,  was  crossing  the 
alley  track  from  south  to  north  under  the  cars.  He 
did  not  know  before  undertaking  to  cross  that  the 
moving  train  of  cars  was  about  to  bump  into  the 
standing  train  of  cars,  nor  had  any  warning  been 
given  to  him  and  his  fellow  workmen  of  the  approach 
of  the  train  backing  in  from  the  west.  It  was  his 
habit  and  that  of  his  fellow  workmen  to  cross  from 
one  side  of  the  alley  track  to  the  other  by  crawling 
under  the  cars  and  over  and  under  their  connecting 
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bumpers.     The  stock-cars  to  be  cleaned  were  brought 
from  the  stock-yards  and  placed  upon  the  allej  track 
daily  and  several  times  a  day.     It  was  the  custom  to 
bring  trains  of  empty  stock-cars  from  the  stock-yards 
every  morning  and  at  other  times  during  the  day  on 
the  tracks  parallel  to  the  alley  track  and,  after  pass- 
ing the  point  where  the  deceased  met  his  death,  to 
back  them  in  from  the  west  upon  the  alley  track  ;  and 
it  was  a  daily  occurrence  for  the  moving  trains  backing 
in  from  the  west  to  bump  against  the  standing  cars 
in  which  the  men  were  working,  and  it  was  also  a 
daily  occurrence,  while  the  workmen  were  cleaning  the 
cars,  for  switch-engines  to  move  and  handle  the  cars 
in  and  about  which  the  men  were  working.     Beal 
knew  that  the  standing  cars  upon  the  alley  track  were 
liable  at  any  time  to  be  bumped  into  and  moved  by 
the  incoming  cars  or  switch-engines  running  against 
them,  and  before  his  injury  he  hs^  been  cautioned  about 
the  danger  of  crawling  under  the  standing  cars.    None 
of  the  duties  of  the  men  engaged  in  cleaning  the  cars 
required  them  to  go  under  such  cars  in  the  perform- 
ance of  their  work.     The  deceased  could  have  gotten 
into  his  car  from  the  south  side  without  crossing  over 
to  the  north  side.     The  cars  he  was  engaged  in  clean- 
ing were  provided  with  step-ladders  by  which  men 
could  climb  over  them  from  one  side  to  the  other. 
By  stepping  a  few  feet  to  the  south,  between  the  alley 
track  and  the  one  next  to  it,  just  before  Beal  started 
to  crawl  under  the  car,  he  could  have  seen  the  train 
backing  in  on  the  alley  track,  and  he  could  also  have 
heard  the  engine  and  cars  composing  the  moving 
train.     It  was  the  custom  of  the  defendant  to  move 
the   cars  in  which   the   men  were  working  without 
giving  any  warning  signal  other  than   ringing  the 
bell,  and  it  was  also  the  custom  of  the  defendant  not 
to  give  signals  to  the  men  working  about  the  alley 
track  of  the  approach  of  its  trains  upon  such  track  or 
of  its  intention  to  move  the  cars  standing  upon  it. 
Such  custom  not  to  give  warning  signals  had  existed 
for  several  years,  and  Beal  knew  of  it.     There  was  a 
safer  way  to  cross  from  the  south  side  to  the  north 
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side  of  the  train  of  cars  on  the  alley  track  than  the 
one  undertaken  by  BeaL  The  jury,  however,  did  not 
specifically  state  what  such  safer  way  was.  Infer- 
ably, however,  it  was  to  climb  the  step-ladders  and 
go  over  the  tops  of  the  cars,  or  go  around  the  end  of 
the  train.  None  of  the  employees  of  the  defendant  in 
charge  of  the  train  backing  in  on  the  alley  track  knew 
that  Beal  was  crawling  under  one  of  the  standing 
cars.  No  signal  or  warning  was  given  by  any  one  of 
the  approach  of  the  train  backing  in  on  the  alley 
track.     The  deceased  was  sixty-eight  years  old.  ^ 

In  addition  to  these  findings  the  jury  returned  a  J 
verdict  for  the  plaintiflF.  Upon  motion  of  the  defend- 
ant, this  verdict  was  set  aside  and  judgment  rendered  / 
on  the  findings  for  it  and  against  the  plaintiff.  The 
plaintiff  has  prosecuted  error  to  this  court.  It  would 
appear  from  the  findings  that  the  defendant  was  negli- 
gent in  backing  its  moving  cars  against  the  standing 
ones  around  which  the  men  were  at  work  without  the 
giving  of  any  warning  signals  of  approach.  Counsel, 
upon  oral  argument,  endeavored  to  exculpate  the  com- 
pany by  claiming  that,  on  account  of  the  number  of 
trains  all  the  time  moving  to  and  fro  in  the  yards  at 
Argentine,  the  giving  of  sounding  signals  was  imprac- 
ticable,.because  signals  given  by  one  train  were  liable 
to  be  mistaken  by  other  trains  for  which  they  were 
not  intended.  No  reference  was  made  to  any  portion 
of  the  record  justifying  such  exculpatory  plea  and 
therefore  we  cannot  take  it  into  account.  Besides,  the 
ringing  of  bells  and  sounding  of  whistles  are  not  the 
only  ways  of  giving  warning  of  the  approach  of  trains. 
We  can  conceive  of  no  reason  why  the  sending  of  a 
man  in  advance  of  the  backing  train  to  give  warning 
of  its  approach  might  not  have  been  practicable.  We 
conclude,  therefore,  that  the  defendant  was  negligent, 
and,  for  the  purpose  of  considering  the  claim  of  liability 
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made  against  it  by  the  plaintiff,  will  assume,  as  con- 
tended by  her,  that  it  was  grossly  and  wilfully  neg- 
ligent. 

On  the  other  hand,  it  must  also  be  held  that  Beal 
was  negligent — negligent  to  as  great  an  extent  as  the 
defendant.  He  knew  that  moving  cars  were  liable  to 
back  in  upon  the  standing  cars  at  any  time.  He  knew 
that  it  was  not  customary  to  give  signals  or  other 
warnings  of  their  approach.  He  knew  that  it  was 
therefore  dangerous  to  crawl  under  the  standing  cars. 
He  knew  that  there  was  a  safer  way  to  cross  over  from 
one  side  of  the  track  to  the  other.  Had  he  stepped  a 
few  feet  to  the  south  he  could  have  both  seen  and 
heard  the  approaching  train  backing  in  on  the  alley 
track.  It  is  impossible  in  reason,  therefore,  to  say 
that  he  was  not  guilty  of  negligence  directly  contribu- 
ting to  his  own  death.  This,  in  fact,  is  admitted  by 
counsel  for  plaintiff.  It  is  contended,  however,  that 
a  plea  of  contributory  negligence  upon  the  part  of  the 
injured  person  will  not  lie  as  against  a  charge  of  gross, 
wanton  and  wilful  negligence  on  the  part  of  the  one 
who  inflicts  the  injury,  and  in  support  of  this  conten- 
tion the  following  quotation  is  made  from  Judge 
Cooley's  work  on  Torts,  2d  ed.,  810 : 

''Where  the  conduct  of  the  defendant  is  wanton  and 
wilful,  or  where  it  indicates  that  degree  of  indifference 
to  the  rights  of  others  which  may  be  justly  character- 
ized as  recklessness,  the  doctrine  of  contributory  neg- 
ligence has  no  place  whatever,  and  the  defendant  is 
responsible  for  the  injury  he  inflicts,  irrespective  of 
the  fault  which  placed  the  plaintiff  in  the  way  of  such 
injury." 

This  is  a  trenchant  and  radical  statement  of  law, 
and  would  seem  to  be  comprehensive  of  the-  facts  of 
the  present  case  and  to  justify  the  plaintiff's  claim  of 
defendant's  liability.     However,  an  examination  of 
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the  authorities  cited  in  support  of  the  proposition 
and  a  reading  of  the  remainder  of  Judge  Cooley^s 
text  on  the  subject  materially  qualify  the  broad  terms 
in  which  the  rule  is  stated.  In  immediate  connection 
with  the  above,  it  is  further  stated  by  Judge  Cooley : 

''The  fact  that  one  has  carelessly  put  himself  in  a 
place  of  danger  is  never  an  excuse  for  another  pur- 
posely or  recklessly  injuring  him.  Even  the  criminal 
is  not  out  of  the  protection  of  the  law,  and  is  not  to 
be  struck  down  with  impunity  by  other  persons.  If, 
therefore,  the  defendant  discovered  the  negligence  of 
the  plaintiff  in  time,  by  the  use  of  ordinary  care,  to 
prevent  the  injury,  and  did  not  make  use  of  such  care 
for  the  purpose,  he  is  justly  chargeable  with  reckless 
injury,  and  cannot  rely  upon  the  negligence  of  the 
plaintiff  as  a  protection.  Or  it  may  be  said  that  in 
such  a  case  the  negligence  of  the  plaintiff  only  put 
bim  in  position  of  danger,  and  was,  therefore,  only 
the  remote  cause  of  the  injury,  while  the  subsequently 
intervening  negligence  of  the  defendant  was  the 
proximate  cause.'' 

It  will  thus  be  seen,  and  especially  when  examined 
in  the  light  of  the  authorities  cited,  that  the  rule  of 
non-liability  for  contributory  negligence  in  case  of  in 
juries  wantonly,  wilfully  or  recklessly  inflicted,  does 
not  apply  where  the  injured  person  had,  or  should 
have  had,  knowledge  of  the  grossly  negligent  habit 
or  the  impending  reckless  act  of  the  injurer,  and  could 
have  avoided  their  consequences  by  prudence  and  can 
tion  on  his  own  part.  Only  when  an  act  of  contribu- 
tory negligence  is  performed  without  knowledge  or 
apprehension  that  the  reckless  and  wanton  conduct  of 
another  will  or  may  conjoin  to  produce  an  evil  effect 
will  the  injured  person  be  relieved  from  liability  for 
the  result  of  his  own  negligence.  To  say  that  one 
alive  to  the  known  or  probable  misconduct  of  another 
may,   nevertheless,   expose   himself  to   the   dangers 
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known  or  liable  to  result  from  such  misconduct,  and 
yet  exculpate  himself  from  the  consequences  upon  the 
ground  of  the  other's  fault,  would  go  to  the  complete 
subversion  of  the  whole  doctrine  of  liability  for  con- 
tributory negligence.  One  who  thus  tempts  fate  can- 
not be  heard  to  complain  of  the  harshness  of  its  de- 
crees. 

However,  when  one,  although  negligent  himself, 
has  no  knowledge  or  can  have  no  apprehension  of  the 
liability  of  another's  negligence  conjoining  with  his 
own  to  produce  an  injurious  effect,  but  the  latter  has 
such  knowledge  or  can  have  such  apprehension,  but 
wantonly  and  recklessly  proceeds  to  the  fatal  conse- 
quence when,  by  diligence  and  caution,  he  might  have 
avoided  it,  the  former  will  be  held  guiltless  and  the 
latter  liable,  because  in  such  case  the  proximate  cause 
of  the  injury  is  not  the  former's  negligence,  but  it  is 
the  negligence  of  the  latter  in  failing  to  see  that  the 
former  one  had  negligently  placed  himself  in  a  posi- 
tion of  peril.  It  is  in  respect  to  cases  comprehensive 
of  such  a  state  of  facts  that  the  rule  of  Judge  Cooley 
and  of  all  the  cases  cited  by  counsel  for  plaintiff  in 
error  was  declared.  The  precise  subject  is  discussed 
at  length  in  Beach  on  Contributory  Negligence,  3d  ed., 
section  54,  et  aeq.,  and  in  2  Thompson  on  Negligence, 
1155,  et  seq.f  and  the  distinction  we  have  drawn 
is  pointed  out  and  the  view  we  have  expressed  illus- 
trated and  enforced. 

The  contention  of  the  plaintiff  that  persons  have  a 
right  to  work  at  dangerous  employments,  and  that  it 
cannot  be  said  as  matter  of  law  that  they  are  negli- 
gent in  doing  so,  and  that  Beal  assumed  no  risks  of 
the  dangerous  employment  of  cleaning  out  stock-cars, 
is  apart  from  any  question  which  the  facts  of  the  case 
raise.     Admitted  that  the  business  of  cleaning  the  cars 
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was  dangerous ;  admitted ,  notwithstanding  this  fact, 
that  Beal  had  the  right  to  work  at  it ;  admitted  that  he 
assumed  none  of  the  risks  of  that  employment  except 
such  as  were  necessarily  incidental  to  it,  nevertheless 
the  risk  of  getting  killed  by  crawling  under  the  cars, 
as  a  result  of  the  company's  negligence,  of  which  he 
had  knowledge  and  against  which  he  could  have 
guarded,  was  not  a  risk  which  he  did  not  voluntarily  '< 
and  unnecessarily  assume.  Furthermore,  the  claim 
of  plaintiff  that  Beal  had  the  right  to  practice  the 
dangerous  habit  of  crawling  under  the  cars  because 
that  was  the  usual  and  ordinary  habit  among  his  fellow 
workmen  is  untenable.  One  cannot  recklessly  expose 
himself  to  known  or  probable  dangers  because  others 
are  in  the  habit  of  doing  likewise. 
The  judgment  of  the  court  below  is  affirmed. 

Johnston,  J.  (concurring  specially)  :  I  concur  in 
the  judgment  of  affirmance  on  the  theory  that  the  in- 
jury was  not  wilfully  and  wantonly  inflicted  by  the 
defendant.  If  it  had  been  done  purposely  and  by  de- 
sign, it  would  have  constituted  more  than  negligence 
and  become  an  act  of  aggression  and  violence,  and 
contributory  negligence  would  not  avail  as  a  defense. 
It  is  well  settled  ''that  if  the  ordinary  negligence  of 
the  plaintiff  directly  or  proximately  contributed  to  his 
injury,  he  cannot  recover  unless  the  injury  was  inten- 
tionally and  wantonly  caused  by  the  defendant.''  ( U. 
P.  Ely.  Co.  V.  Adams,  33  Kan.  427,  6  Pac.  529 ;  Tennis 
y.  Rapid  Transit  Sly.  Co.,  45  id.  503,  25  Pac.  876.) 
The  contributory  negligence  of  the  plaintiff  was  clearly 
established,  and,  under  the  circumstances  of  this  case, 
it  necessarily  defeats  a  recovery. 

Smith,  J.,  not  sitting,  having  been  of  counsel. 

17-62  KAW . 
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Anna  Hughan  et  al.  y.  Howabd  Grimes  et  al. 

No.  11,69S.    (82  Pao.  826.) 

1.  Stat  Bourn— Liability  of  Obligors— Will  Contest,  In  a  pro- 
ceeding in  error  brought  to  reverse  a  judgment  vacating  a  will, 
an  order  of  stay  was  granted  by  the  supreme  court,  effective  upon 
the  giving  of  a  bond  conditioned  that  the  plaintiff  in  error  would 
pay  all  damages  sustained  by  reason  of  the  order  if  the  judgment 
should  be  affirmed.  After  the  affirmance  an  action  was  brought 
on  the  bond.  Held,  that  the  obligors  on  the  bond  were  liable  for 
loss  actually  sustained  by  the  successful  parties  by  reason  of 
their  being  prevented  from  taking  possession  and  exercising  acta 
of  ownership  over  the  real  proper^  to  which  they  were  entitled 
under  the  judgment. 

8. Elements  of  Damage — Waste,  The  waste  of  the  prop- 
erty by  reason  of  neglect  and  decay  while  the  stay  was  in  force 
was  properly  included  as  an  item  of  damages. 

3. Depreciation  in  Value— Attorneys^  Fees.     In  such 

case  the  shrinkage  in  value  of  the  real  estate  from  causes  other 
than  physical  is  not  an  element  of  damages  recoverable  on  the 
bond,  nor  are  the  fees  for  the  services  of  counsel  rendered  in  se- 
curing an  affirmance  of  the  judgment  in  the  supreme  court. 

4. Interest.  The  claim  of  plaintiff  for  interest  on  the  dam- 
ages for  waste  was  properly  disallowed  by  the  trial  court 

Error  from  Atchison  district  court ;  W.  T.  Bland, 
judge.     Opinion  filed  October  6,  1900.    Affirmed. 

W.  W.  &  W.  F.  Outhrief  for  plaintiffs  in  error. 
B.  F.  Hudson,  C.  D.  Walker,  and  /.  L.  Berry,  for  de- 
fendants in  error. 

The  opinion  of  the  court  was  delivered  by 

Johnston  ,  J . :  This  is  another  controversy  which  has 
grown  out  of  the  contest  of  the  Grimes  will  and  of  the 
settlement  of  the  Grimes  estate.  The  history  of  the 
litigation  has  been  stated  in  the  reports  of  prior  adju- 
dications.   {Hudson  V.  Hughom,  56  Kan.  152,  42  Pac. 
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701 ;  Hudson  v.  Barratt,  ante,  p.  137,  61  Pac.  737.) 
When  the  will  was  adjudged  to  be  invalid  by  the  district 
court  and  the  case  brought  to  this  court  for  review, 
an  order  staying  execution  of  the  judgment  and  all 
proceedings  in  the  trial  court  was  as'ked  for  and  al- 
lowed, upon  the  giving  of  a  bond  in  the  sum  of  |2000, 
conditioned  that  the  plaintiff  would  pay  all  damages 
sustained  by  the  defendants  by  reason  of  the  order,  if 
the  judgment  should  be  affirmed.  That  bond  was 
given,  but  soon  afterward,  upon  application,  the  order 
of  stay  was  amended  and  modified  so 

"as  to  forbid  the  executor  or  any  of  the  plaintiffs  in 
error  making  any  allowance  or  distribution  of  the  es- 
state,  and  to  forbid  any  further  administration  of  the* 
estate  by  such  executor  during  the  pendency  of  this 
cause  in  this  court,  it  being  the  intention  of  the  court 
that  nothing  further  be  done  by  the  executor  or  the 
plaintiffs  in  error  concerning  this  estate  except  to  pre- 
serve and  protect  the  property  and  to  do  what  may  be 
necessary  for  such  preservation  and  protection  until 
the  decision  of  this  cause  on  its  merits.'' 

The  order  was  also  further  modified  so  as  to  require 
the  giving  of  a  bond  in  the  sum  of  |10,000,  conditioned 

"that  the  plaintiffs  in  error  will  pay  to  the  defendants 
in  error  all  damages  which  they  may  sustain  by  reason 
of  this  restraining  order,  if  the  judgment  appealed 
from  shall  be  affirmed.'' 

The  bond  provided  for  in  this  order  was  given  on 
January  15,  1892,  and  it  is  upon  this  obligation  that 
the  present  action  is  brought.  The  proceeding  in. 
which  the  bond  was  given  remained  pending  in  this 
court  until  January  15,  1896,  when  the  judgment  of 
the  district  court  setting  aside  the  will  was  affirmed. 
It  is  alleged  that  between  the  giving  of  the  bond  and 
the  affirmance  of  the  judgment  the  contesting  parties 
were  kept  out  of  the  possession  and  control  of  the  es- 
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tate,  during  which  the  real  property  thereof  shrunk 
greatly  in  actual  yalue  from  decay  and  damage  from 
the  elements.  It  was  also  alleged  that  during  the 
same  time  it  depreciated  in  value  from  other  causes, 
and  for  two-sevenths  of  the  depreciation  they  asked 
judgment.  A  claim  of  damages  was  set  up  for  attor- 
neys' fees  in  procuring  the  dissolution  of  the  stay  or- 
der, and  another  for  the  failure  to  account  for  the 
personal  estate  which  had  been  placed  in  the  hands  of 
the  executor.  For  all  these  claims,  judgment  against 
the  parties  executing  the  bonds  was  asked  in  the  sum 
of  120,000. 

The  case  was  tried  before  the  court  without  a  jury 
and  findings  of  fact  were  made,  in  which  it  was  found 
that  while  the  stay  was  in  force  a  part  of  the  real  es- 
tate depreciated  in  value  from  neglect  and  decay  to 
the  extent  of  $415,  two-sevenths  of  which  was  awarded 
to  the  plaintiffs.  It  was  also  found  that  during  the 
same  time  some  of  the  real  estate  shrunk  in  value 
from  other  causes  to  the  extent  of  |2280,  but  this 
shrinkage  was  not  regarded  as  a  liability  against  the 
defendants  on  the  bond.  There  was  a  further  finding 
that  the  reasonable  value  of  the  services  of  attorneys 
in  defense  of  the  case  in  the  supreme  court,  wherein 
the  stay  was  granted,  in  securing  an  affirmance  of  the 
judgment  avoiding  the  will,  was  |1200,  but  these 
fees  were  not  held  to  be  an  element  of  damages  recov- 
erable on  the  bond.  The  plaintiffs  were  awarded 
judgment  for  two-sevenths  of  the  |415,  amounting  to 
1118.57,  and  they  are  here  insisting  that  they  were 
entitled  to  a  much  larger  amount,  under  the  findings 
of  the  court,  while  the  defendants  also  complain  of 
the  award  that  was  made  against  them. 

The  defendants  were  liable  for  all  damages  which 
were  the  direct  and  immediate  result  of  the  stay  order. 
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By  reason  of  that  order  the  plaintiffs'  rights  to  enforce 
the  judgment  setting  aside  the  will  and  to  proceed  to 
'  acquire  possession  of  their  respective  shares  of  the 
;  estate  of  Susan  Grimes  were  suspended.  The  natural 
and  proximate  result  of  such  suspension — that  is,  the 
loss  actually  sustained  by  being  prevented  from  exer- 
cising acts  of  ownership  over  the  real  property  then 
held  by  the  executor,  and  being  kept  out  of  possession 
of  the  same — may  be  recovered.  The  bond  was  pros- 
pective only,  and  did  not  cover  any  past  delinquen- 
cies or  defaults.  When  it  was  executed  and  approved 
the  personal  estate  had  been  disposed  of  by  the  ex- 
ecutor, and  therefore  no  liability  could  be  asserted 
against  the  sureties  on  account  of  the  disposition  that 
may  have  been  made  of  the  personal  estate.  In  meas- 
uring the  damages  to  the  remaining  estate,  we  think 
the  waste  by  reason  of  neglect  and  decay  was  properly 
included.  The  stay  order  in  terms  required  the  ex- 
ecutor, Hudson,  to  preserve  and  protect  the  estate 
until  the  decision  of  the  cause  on  its  merits,  and  the 
bond  was  given  in  pursuance  of  the  order.  The  fail- 
ure to  preserve  and  protect  the  real  estate  was  clearly 
a  breach  of  the  conditions  of  the  bond,  and  the  waste 
directly  resulting  from  the  stay  is  a  liability  against 
the  obligors  of  the  bond. 

The  defendants  contend,  in  a  cross-petition  in  error, 
that  this  and  other  items  of  damages  were  included 
in  and  determined  by  a  partition  suit  between  the 
same  parties,  which  was  begun  after  the  aflBrmance  of 
the  judgment  avoiding  the  will.  Some  of  the  circum- 
stances disclosed  strongly  indicate  that  the  judgment 
in  partition  was  intended  as  a  complete  settlement  of 
all  claims  and  controversies  between  the  parties,  but 
the  trial  court  did  not  in  terms  find  that  such  was  the 
fact,   nor    that    the    plaintiffs   understood   that   the 
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damages  resulting  from  the  stay  were  included.  The 
testimony  upon  which  the  findings  are  based  is  not 
in  the  record,  and  therefore  the  absence  of  a  finding 
that  the  matter  of  damages  was  actually  submitted ' 
and  determined  in  that  action,  together  with  the  fact 
that  damages  for  waste  were  awarded  the  plaintiffs, 
leaves  no  basis  for  defendants'  contention.  They  do 
argue  that  the  plaintiffs  should  have  set  up  the  claim 
in  the  partition  suit  and  are  as  much  concluded  by 
the  ]  udgment  as  though  it  had  been  specifically  alleged 
in  the  pleadings  and  expressly  determined  in  the 
judgment.  The  damages,  however,  were  not  a  lien 
upon  the  land,  but  arose  from  a  step  taken  in  another 
litigation.  They  had  accrued,  and  constituted  a  dis- 
tinct liability  against  defendants  before  the  partition 
suit  had  commenced,  and,  in  the  absence  of  an  inten- 
tional submission  of  this  separate  liability,  they  were 
not  necessarily  determined  in  that  action. 

Plaintiffs  next  contend  that  the  shrinkage  in  yalue 
of  the  real  estate  other  than  physical  depreciation  is 
an  element  of  damages  recoverable  on  the  bond.  The 
fluctuations  in  the  value  of  the  real  estate  were  im- 
material to  the  plaintiffs  unless  it  was  or  would  have 
been  placed  on  the  market  while  the  stay  was  in  force. 
It  does  not  appear  that  a  sale  was  contemplated,  nor 
that  the  plaintiffs  did  not  intend  to  hold  their  shares 
of  the  property  indefinitely.  Instead  of  taking  steps 
to  facilitate  the  sale,  the  plaintiffs  were  instrumental 
ini  procuring  a  modification  of  the  stay  order  so  as  to 
prevent  a  disposition  of  the  property  during  the  pend- 
ency of  the  proceeding  in  which  the  stay  was  given. 
At  their  instance  the  executor  was  required  to  hold, 
protect  and  preserve  the  property  while  the  stay  was 
in  force,  and  it  would  seem  that  they  were  not  in  a 
position  to  complain  that  the  property  was  not  sold 
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nor  to  claim  anything  by  reason  of  changing  values. 
If  the  order  had  directly  enjoined  an  attempted  sale, 
the  depreciation  in  value  might  be  treated  as  recover- 
able damage,  but  the  order  in  question  did  not  arrest 
a  pending  or  contemplated  sale,  and  hence  the  change 
of  values  cannot  form  a  basis  of  recovery  on  the  bond. 

The  plaintiffs  were  deprived  of  the  value  of  the  use 
of  their  property,  and  in  one  count  of  their  petition 
they  claim  damages  to  the  amount  of  14000  for  the 
loss  of  such  use.  No  allowance  was  made  by  the 
court  for  the  value  of  the  use,  if  it  had  any  value,  and 
counsel  for  plaintiffs  in  error  in  their  briefs  state  that 
they  claim  nothing  on  that  score,  and  that  no  error  is 
insisted  on  for  the  failure  to  allow  damages  for  such 
use. 

No  error  was  committed  in  refusing  to  include  the 
value  of  the  services  of  attorneys  in  the  damages 
awarded.  Counsel  fees  are  allowed  in  procuring  the 
dissolution  of  an  injunction,  but  in  such  cases  allow- 
ance is  only  made  for  the  services  necessarily  incurred 
in  getting  rid  of  the  injunction  itself.  No  liability  is 
incurred  on  the  bond  in  defending  the  action  gener- 
ally, where  the  dissolution  of  the  injunction  is  only 
incidental  to  the  result.  {Muharie  v.  Thillock,  58  Kan. 
622,  50  Pac.  897;  High,  Inj.,  3d  ed.,  §1688.)  The 
services  for  which  fees  are  claimed  were  rendered  by 
counsel  in  the  main  case  and  in  securing  an  affirm- 
ance of  the  judgment  of  the  trial  court.  It  does  not 
appear  that  any  motion  was  ever  made  or  argued  to 
set  aside  the  stay,  and  so  far  as  can  be  seen  the  stay 
order  stood  without  attack  until  dissolved  by  virtue 
of  the  judgment  of  affirmance  in  the  will  case.  Again, 
the  stay  is  not  to  be  treated  as  an  injunction.  (Rhodes 
V,  Craig y  21  Cal.  419 ;  Avery  v.  Superior  Courts  57  Cal. 
247.)     And,  indeed,  this    court,  which  granted  the 
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stay,  has  no  original  jurisdiction  to  grant  an  injunc- 
tion. Not  being  regarded  as  an  order  of  injunction, 
counsel  fees  are  not  allowable. 

Another  ground  of  recovery  which  was  alleged  was 
that  there  had  been  a  failure  to  account  for  the  per- 
sonal estate,  and  that  plaintiffs  had  been  kept  out  of 
their  shares  of  such  estate.  No  final  accounting  has 
yet  been  had  with  the  executor,  and,  as  held  in  Hud- 
son V.  Barratt,  ante,  p.  137,  61  Pac.  737,  an  accounting 
must  be  had  in  the  probate  court,  and  for  any  loss 
that  may  have  been  suffered  the  plaintiffs  must  look 
to  the  executor's  bond.  In  no  event  can  there  be  any 
recovery  on  the  bond  in  suit  for  the  personal  estate, 
as  that  appears  to  have  been  disposed  of  before  the 
bond  in  question  was  given. 

The  claim  for  interest  on  the  1118.57  awarded  to 
the  plaintiffs  cannot  be  allowed.  These  damages  were 
unliquidated  and  uncertain  until  the  determination  of 
the  same  by  the  trial  court,  and  the  general  rule  is 
that  interest  is  not  allowed  on  unliquidated  damages 
or  demands. 

The  judgment  of  the  district  court  will  be  affirmed. 


Jbrbmiah  H.  Farnsworth  v.  Rodnbt  D.  Glarkb. 


jfi      i^  No.  11,708.    (62Pae.666.) 

1^      304  EviDENCB — Demurrer — Case  Followed,    In  oonsideriDg  and  de- 

g      ^  ciding  a  demurrer  to  plaintiff's  evidence  in  a  case  tried  to  the 

•- court  the  same  rule  obtains  as  in  cases  tried  to  a  jury.    The  court 

cannot  weigh  conflicting  evidence  nor  regard  the  case  as  though 
submitted  by  the  defendant  upon  the  plaintiff's  showing,  but  must 
consider  as  true  all  portions  of  the  evidence  which  tend  to  prove 
the  allegations  of  the  petition.  ( Wolf  v.  Washer^  32  Kan.  533, 4 
i?ac.  1036.) 
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Error  from  McPherson  district  court;  A.  0.  Spill- 
man,  judge  pro  um.  Opinion  filed  November  10, 1900. 
Reversed. 

D.  P.  Lindsay y  for  plaintiflF  in  error. 
John  D.  Millikenj  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

DosTBR,  C.  J. :  This  was  an  action  in  the  nature  of 
a  creditor's  bill  to  subject  real  estate  to  the  payment  of 
a  judgment.  The  case  was  tried  to  the  court  without 
a  jury.  At  the  conclusion  of  the  evidence  on  behalf 
of  the  plaintiff  a  demurrer  to  it  for  failure  to  prove  a 
cause  of  action  was  made  and  sustained.  From  the 
order  sustaining  the  demurrer  error  has  been  prose- 
cuted to  this  court.  In  practice  demurrers  to  evidence 
in  cases  tried  to  the  court  are  allowed  the  same  as  in 
cases  tried  to  a  jury,  although  the  code  provision  as 
to  such  matter  relates  only  to  jury  trials.  ( Lumber  Co. 
V.  Savings  Banks  52  Kan.  410,  34  Pac.  1045.)  In  this 
case  the  evidence  was  conflicting.  Counsel  for  de- 
fendant in  error  admits  that  some  of  it  appears  to  sus- 
tain the  claim  of  the  plaintiff  in  error,  the  plaintiff 
below,  but  insists  that  inasmuch  as  the  case  was  tried 
to  the  court  the  evidence  must  be  viewed  the  same  as 
it  would  be  viewed  upon  final  submission  on  the  facts 
— must  be  viewed  the  same  as  though  the  defendant 
had  declined  to  introduce  evidence  in  his  behalf  and 
had  submitted  the  merits  of  the  case  on  the  plaintiff's 
evidence.  Such  is  not  the  rule.  The  case  of  Wolf  v. 
Washer,  32  Kan.  533,  4  Pac.  1036,  was  a  review  of 
a  demurrer  to  evidence  in  a  case  tried  to  the  court. 
It  was  there  ruled  :  ''Upon  a  demurrer  to  evidence  the 
court  cannot  weigh  conflicting  evidence,  but  must  con- 
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sider  as  true  every  portion  of  the  evidence  tending  to 
prove  the  case  of  the  party  resisting  the  demurrer." 
In  the  opinion  it  was  remarked : 

''In  order  to  sustain  a  demurrer  to  the  evidence,  the 
court  must  be  able  to  say,  as  matter  of  law,  that  the 
party  introducing  the  evidence  has  not  proved  his  case ; 
and  the  court  cannot,  upon  conflicting  and  contra- 
dictory evidence,  say  that  as  a  matter  of  fact  the  pre- 
ponderance of  the  evidence  shows  that  the  party 
introducing  it  has  not  proved  his  case.  If  in  the 
present  case  no  demurrer  to  the  evidence  had  been 
interposed,  and  the  case  had  been  submitted  to  the 
court  upon  the  evidence  introduced,  for  a  decision 
upon  the  merits  and  as  to  what  the  conflicting  and 
contradictory  evidence  in  fact  proved,  and  the  court 
had  decided  the  case  in  favor  of  the  defendants  and 
against  the  plaintiff,  the  decision  in  all  probability 
would  be  right ;  for  in  such  a  case  the  court  would 
have  weighed  the  conflicting  and  contradictory  evi- 
dence, and  would  have  decided  the  case  upon  the  pre- 
ponderance of  the  evidence  ;  but  the  court  cannot  do 
such  a  thing  where  a  demurrer  to  the  evidence  is  in- 
terposed, and  where  the  court  decides  the  case  as  a 
question  of  law  upon  the  demurrer.'' 

The  judgment  of  the  court  below  is  reversed,  with 
directions  for  proceedings  in  accordance  with  this  opin- 
ion. 


The  State  op  Kansas  v.  E.  E.  Bbaty. 

No.  11,788.    (62Pm.«8.) 

CBiMiifAL  PRAcncfR^ Evidence  of  Reputation.  A  deftedant 
on  trial  for  larceny  introdnoed  evidence  tending  to  establish  his 
good  character  for  honesty.  Witnesses  on  behalf  of  the  state  were 
permitted  to  testify  in  rebuttal  that  the  accused,  together  with 
three  other  persons  not  on  trial,  sustained  bad  reputations  in  that 
respect.    Held,  error. 
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2.  Larceny— Insufficient  Infonnation,    A  person  haying 

the  mere  custody  or  temporary  use  of  personal  property  in  the  ca- 
pacity of  servant  of  the  owner,  and  who  could  not  maintain  an 
action  for  trespass  as  bailee  for  injury  to  the  same,  is  not  properly 
designated  as  the  owner  in  an  information  for  larceny. 

Appeal  from  Finney  district  court;  Wm.  Easton 
Hutchison,  judge.  Opinion  filed  November  10, 1900. 
Reversed. 

A.  A.  Ghdard^  attorney -general,  and  Q.  L.  Miller^ 
county  attorney,  for  the  state. 

SutUm  &  Scaies,  W.  R.  Hopkins,  and  T.  P.  Oarvetf 
for  appellant. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  The  appellant  was  convicted  of  grand 
larceny ;  the  offense  consisting  of  cattle  stealing.  He 
introduced  testimony  showing  his  good  reputation  for 
honesty,  and  the  state,  in  rebuttal,  attempted  to  prove 
his  bad  reputation  in  that  respect.  One  John  Dacy, 
on  behalf  of  the  prosecution,  testified,  over  the  objec- 
tion of  the  defendant,  as  follows : 

''Ques.  Do  you  know  the  reputation  of  the  Dunns 
and  Beatys  in  that  community  for  honesty  and  fair 
dealing,  in  connection  with  their  cattle  business? 
Now  do  you  know  their  reputation,  including  John 
Dunn,  George  Dunn,  Will  Beaty,  and  the  defendant, 
E.  E.  Beaty,  for  honesty  and  fair  dealing  in  connec- 
tion with  the  cattle  business,  in  the  community  where 
they  were  carrying  on  their  business  ?  Do  you  know 
what  people  say  about  it  ?    Ans.   Yes,  sir. 

''Q.  Judging  from  what  they  generally  say,  is  that 
reputation  good  or  bad  ?    A.   It  is  bad.'* 

Frank  Hutchinson  testified : 

**Que8.  Are  you  acquainted  with  the  general  repu- 
tation of  the  Beatys  and  Dunns,  including  the  de- 
fendant, E.  E.  Beaty,  William  Beaty,  John  Dunn,  and 
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George  Dunn,  in  the  community  where  they  carried 
on  their  business,  as  to  honesty  and  fair  dealing ;  that 
is,  do  you  know  what  people  generally  say  of  them  ? 
Ans.   I  know  what  the  people  say  of  them  in  general. 

'*Q,  What  is  that  reputation,  good  or  b^?  A. 
They  are  spoken  of  generally  as  a  pretty  tough  outfit. 

'*Q.   Was  that  reputation  good  or  bad  ?    A.   Bad." 

Another  witness,  in  response  to  like  questions, 
testified  that  the  persons  named  had  the  reputation 
in  the  community  where  their  stock  ranged  of  not 
doing  the  right  thing  in  the  cattle  business. 

We  think  that  the  admission  of  this  testimony  was 
prejudicial  to  the  rights  of  the  accused,  and  Tiolative 
of  the  rules  of  evidence  applicable  to  the  introduction 
of  impeaching  testimony.  The  defendant  had  pro- 
duced witnesses  who  testified  to  his  own  good  reputa- 
tion. He  did  not  attempt  to  show  what  reputation 
was  borne  by  the  Dunns  or  William  Beaty .  Such  evi- 
dence would  have  been  inadmissible.  They  were  not 
on  trial,  nor  were  they  accused  in  the  information. 
To  permit  an  inquiry  into  their  reputations  was  to  im- 
port into  the  case  a  collateral  issue.  Every  man  is 
supposed  to  be  able  always  to  support  his  own  general 
reputation,  but  ought  not  to  be  expected  to  be  ready 
to  defend  the  character  of  those  with  whom  he  asso- 
ciates. It  can  be  seen  how  this  trial  might  have  been 
prolonged  by  an  investigation  into  the  general  repu- 
'  tation  for  honesty  of  the  Dunns  and  William  Beaty. 
Such  inquiry  is  too  remote. 

In  the  case  of  State  v.  Staton,  114  N.  0.  813,  818, 
19  S.  E.  96, 98,  the  accused  was  tried  for  arson  and  it 
was  proved  that  he  sold  cotton  taken  out  of  the  barn 
that  was  burned  to  one  Warren,  and  the  defendant 
proposed  to  prove  that  Warren  was  a  man  of  good  rep- 
utation. The  latter  was  not  examined  as  a  witness 
in  the  case. 
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The  testimony  was  rejected.     The  court  said : 

**  While  the  character  of  a  witness  maybe  shown 
for  the  purpose  of  sustaining  or  impairing  the  force 
of  his  testimony,  it  does  not  tend  to  enlighten  the  jury 
upon  the  question  of  guilt  or  innocence  to  know 
whether  a  person,  who  is  neither  party  nor  witness, 
but  is  only  mentioned  in  the  confession  of  one  accused 
of  crime  as  the  receiver  of  stolen  goods,  is  of  good  or 
bad  reputation/*  (See,  also,  Redus  v.  Burnett,  59  Tex. 
576.) 

The  case  of  Walls  v.  The  State,  125  Ind.  400,  403,  25 
N.  E.  457,  458,  was  a  prosecution  for  highway  rob- 
bery. The  defendant  offered  to  prove  that  one  Bel- 
cher, his  alleged  accomplice,  was  at  the  time  of  the 
robbery  a  person  of  good  character  for  honesty,  but 
the  court  refused  to  submit  such  evidence.  It  was 
said : 

''In  this  we  do  not  think  the  court  erred.  Belcher 
was  not  on  trial,  and  the  question  then  under  investi- 
gation related  to  the  guilt  or  innocence  of  the  appel- 
lant, and  did  not  necessarily  involve  the  guilt  or 
innocence  of  Belcher.  For  the  purposes  of  the  trial 
of  this  cause  Belcher  was  a  stranger  to  the  record,  and 
his  character  for  honesty  was  of  no  more  importance 
than  the  character  of  any  other  third  person.'* 

In  the  case  of  Omer  v.  Commonwealth,  95  Ky.  353, 
362,  25  S.  W.  594,  596,  it  was  said  : 

''The  appellant  contends  that  he  should  have  been 
permitted  not  only  to  establish  his  own  good  character 
among  the  people  of  the  community — as  he  did  do — 
but  also  the  good  character  of  each  of  the  parties  in- 
dicted with  him.  At  first  blush  it  might  seem  plaus- 
ible that,  as  it  was  sought  to  make  the  accused 
responsible  for  the  acts  of  these  parties,  he  should  be 
permitted  to  show  their  good  character,  as  rebutting 
the  idea  of  conspiring  with  such  men ;  but  the  ac- 
cused alone  was  on  trial,  and  his  own  conduct  and 
character  were  involved.      The  rule  would  have  to 
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work  both  ways,  and  a  good  man  caught,  ever  so  in- 
nocently, in  bad  company  might  be  made  to  suffer 
from  the  establishment  of  such  a  rule,  or  if  presump- 
;'tion  of  guilt  or  innocence  might  be  indulged  in  ac- 
.cording  as  the  party  charged  was  in  good  or  bad 
J  company/' 

f  In  the  first  count  of  the  information  defendant  is 
charged  with  stealing  property  belonging  to  and  in  the 
possession  of  Don  Otto ;  in  the  second  count  it  is  alleged 
that  the  property  belonged  to  E.  M.  Otto,  in  the  pos- 
session of  Don  Otto,  holding  the  same  for  said  E.  M. 
Otto ;  and  in  the  third  count  the  property  is  charged 
to  belong  to  E.  M.  Otto,  held  and  possessed  by  Don 
Otto  for  E.  M.  Otto  and  the  Ben.  Holmes  Commission 
Co.  At  the  close  of  the  testimony  the  county  attorney 
elected  to  rely  for  conviction  upon  the  first  count. 
We  have  examined  the  testimony  and  do  not  think  it 
was  satisfactorily  shown  that  Don  Otto  was  more  than 
a  servant  of  E.  M.  Otto,  the  owner,  or  had  anything 
beyond  a  mere  temporary  custody  and  use  of  the  prop- 
erty. Under  the  evidence  before  us  Don  Otto  could 
not  have  maintained  an  action  for  trespass  as  bailee 
for  an  injury  to  the  cattle.  (12  Encyc.  PL  &  Pr. 
963.)  The  testimony  as  to  ownership  tended  more 
nearly  to  sustain  the  allegations  of  the  third  count  of 
the  information. 

We  have  considered  the  other  assignments  of  error. 
Appellant  cannot  complain  of  the  amendment  of  the 
original  information.  The  claim  that  the  court  was 
without  jurisdiction  is  not  well  founded.  (The  State 
V.  Swppsy  60  Kan.  566,  57  Pac.  106.) 

The  judgment  of  the  court  below  will  be  reversed 
and  ft  new  trial  ordered. 
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In  re  0.  C.  Coeum  and  W.  0.  Robinson.  u\3^^ 

Ko.  11319.    (e2  Pao.  en.)  ^       ^27l{ 

1.  OwwiomAJXTiQmiowBm-— Justice  of  the  Peace  and  Polioe  Judge,  — — ' 
A  justice  of  the  peace  is  not  eligible  to  the  office  of  police  judge 

of  a  city  of  the  second  class;  but  if  the  police  judge  of  such  city 
be  absent,  sick,  or  disqualified  from  acting,  a  justice  of  the  peace 
may  temporarily  act  as  police  judge  until  such  absence  shall  cease. 

2.  De  Facto  Officers— Collateral  Attack.  Where  a  per- 
son acting  as  police  judge  is,  at  least,  a  de  facto  officer  and  is 
holding  a  de  facto  court,  the  decisions  made  and  judgments  ren- 
dered by  him  are  not  Toid,  and  his  title  to  office  is  not  subject  to 
collateral  attack. 

3.  JusiBDionoN — Collateral  Attack— HabeoB  Corpus.  Where  a 
final  judgment  of  conviction  is  rendered  by  a  court  of  competent 
jurisdiction,  errors  or  irregularities  in  the  proceedings  or  in  the 
force  and  effect  given  to  the  testimony  or  any  decision  made  by  it 
on  questions  of  law  and  fact  within  ite  jurisdiction  cannot  be  re- 
viewed collaterally  or  corrected  by  habeas  corpus. 

Original  proceeding  in  habeas  corpus.  Opinion  filed 
Noyember  10,  1900.     Petitioners  remanded. 

Fairchild  &  Foley  ^  for  petitioners. 
Oeorge  L.  Hay,  for  respondent. 

The  opinion  of  the  eonrt  was  delivered  by 

Johnston,  J. :  0.  0.  Corum  and  W.  0.  Robinson 
were  charged  with  selling  goods  in  the  city  of  King- 
man without  a  license,  in  violation  of  a  city  ordinance, 
and  upon  a  trial  in  the  police  court  were  found  guilty. 
Failing  to  pay  the  fine  imposed,  they  were  taken  into 
custody,  from  which  they  seek  to  be  relieved  by  the 
writ  of  habeas  corpus. 

The  petitioners  attack  the  jurisdiction  of  the  police 
judge  because  the  complaint  was  sworn  to  and  the  war- 
rant issued  by  S.  T.  Palmer,  a  justice  of  the  peace,  who 
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was  acting  police  judge  in  the  absence  of  Moses  Wag- 
goner, the  regular  police  judge.  Attention  is  called 
to  section  913,  Greneral  Statutes  of  1899  (Gten.  Stat. 
1897,  ch.  37,  §  18) ,  in  which  it  is  provided  that  no  per- 
son shall  hold  the  office  of  police  judge  and  justice  of 
the  peace  at  the  same  time.  Standing  with  that  provi- 
sion, and  as  part  of  the  law  relating  to  cities  of  the 
second  class,  is  another  provision  that  if  the  police 
judge  be  absent,  sick,  or  disqualified  from  acting,  a 
justice  of  the  peace  shall  act  as  police  judge  until  such 
absence  or  objection  shall  cease.  (Gren.  Stat.  1899, 
§993;  Gen.  Stat.  1897,  ch.  37,  §100.)  We  think 
these  provisions  may  be  reconciled  by  interpreting  the 
first  to  mean  that  a  person  holding  the  office  of  justice 
of  the  peace  cannot  be  elected  or  appointed  police 
judge ;  but  if  the  police  judge  who  has  been  elected 
or  appointed  be  absent,  a  justice  of  the  peace  may  be 
called  in  to  act  as  police  judge  during  his  absence.  In 
this  view  both  provisions  may  stand  and  be  given  op- 
eration. 

However,  if  the  justice  of  the  peace  had  been  dis- 
qualified to  act,  it  would  not  have  invalidated  the 
judgment  that  was  subsequently  rendered  or  justify 
the  issuance  of  the  writ.  While  the  warrants  were 
issued  and  recognizance  taken  by  the  acting  police 
judge,  the  case  was  in  fact  tried,  the  judgment  ren- 
dered and  the  commitment  issued  by  Waggoner,  who 
was  regularly  holding  the  office  of  police  judge.  The 
arrests  were  made  without  process,  by  officers  in  whose 
presence  the  offenses  were  committed,  and  hence  the 
matter  of  the  issuance  of  the  warrants  is  of  little  con- 
sequence at  this  time.  Irregularities  preceding  a 
judgment  rendered  by  a  court  of  competent  jurisdic- 
tion cannot  be  corrected  by  a  proceeding  in  habeas 
corpus.     The  police  court  had  jurisdiction  of  the  peti- 
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tioners  and  of  the  offense  charged  against  them,  and 
its  judgment  is  not  a  nullity  which  can  be  collaterally 
attacked ;  and  in  such  case  the  errors,  if  any  were 
committed,  must  be  corrected  by  an  appeal. 

Again,  it  is  contended  that  as  Waggoner  had  been 
appointed  to  fill  a  vacancy,  and  that,  as  there  was  no 
election  for  police  judge  at  the  ensuing  election,  the 
office  became  vacant,  in  the  absence  of  an  appoint- 
ment subsequent  to  the  election.  It  is  unnecessary 
to  consider  whether  an  election  should  have  been 
held,  as  Waggoner  had  been  appointed,  had  qualified, 
and  was  in  the  actual  and  undisputed  possession  of 
the  office.  He  was  at  least  a  de  facto  officer,  holding 
a  de  facto  court,  and  as  such  his  acts  were  not  void, 
and  his  title  or  right  to  the  office  was  not  subject  to 
collateral  attack.  (The  State  v.  Williams,  60  Kan.  837, 
58  Pac.  476;  The  State  v.  Williams,  61  id.  739,  60 
Pac.  1050.) 

It  is  next  contended  by  the  petitioners  that  they  were 
representing  the  L.  B.  Price  Mercantile  Company,  of 
Kansas  City,  Mo. ;  that  orders  were  taken  by  them 
which  required  the  approval  of  the  company  before  the 
transactions  or  sales  were  completed,  and,  therefore, 
that  the  business  in  which  they  were  engaged  was  in- 
terstate, and  not  subject  to  local  control  or  to  a  license 
tax.  It  may  be  remarked  that  neither  the  respond- 
ents nor  the  city  claim  that  authority  exists  to  impose 
a  tax  on  interstate  commerce.  The  ordinance  in 
terms  excludes  business  of  that  character  from  its  op- 
eration, and  the  claim  of  the  city  was  that  the  busi- 
ness which  the  petitioners  were  carrying  on  in 
Kingman,  in  part  at  least,  was  done  within  the  state. 
We  cannot  go  behind  the  judgment  or  open  up  and 
review  the  evidence  on  which  the  judgment  rests. 
•  The  city  had  authority  to  impose  a  license  tax  on 
18—62  KAN. 
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pedlersy  and  for  that  purpose  an  ordinance  was 
passed,  the  validity  of  which  is  not  assailed.  The 
petitioners  were  charged  with  a  violation  of  this 
ordinance  before  a  court  competent  to  try  such  viola- 
Dions.  Upon  a  trial  it  was  adjudged  that  the  petition- 
ers were  guilty.  The  statute  provides  that  no  court 
or  judge  shall  discharge  a  party  held  upon  any  process 
issued  on  any  final  judgment  of  a  court  of  competent 
jurisdiction  when  the  term  of  commitment  has  not  ex- 
pired. (Gen.  Stat.  1897,  ch.  96,  §91;  Gen.  Stat. 
1899,  §4975.)  The  record  shows  every  necessary 
jurisdictional  fact,  and  upon  its  face  the  judgment  is 
valid.  It  appears  tliat  one  of  the  defenses  made  be- 
fore the  police  court  was  that  the  business  was  inter- 
state, while  the  city  made  a  contrary  contention,  and 
the  court  determined  this  question  in  favor  of  the  city, 
and  whether  it  decided  it  rightly  or  not  under  the 
testimony  is  not  open  to  inquiry  by  habeas  corpus.  {In 
re  Blacky  Petitioner,  52  Kan.  64,  34  Pac.  414 ;  9  Encyc. 
PL  &  Pr.  1046.)  If  errors  were  committed  in  the 
proceedings  in  police  court,  or  in  the  force  and  effect 
given  the  testimony  before  it,  the  remedy  of  the  peti- 
tioners was  an  appeal  to  the  district  court.  We  think 
there  is  no  merit  in  the  claim  that  the  city  or  its  offi- 
cers prevented  the  petitioners  from  taking  an  appeal, 
and  upon  the  whole  case  we  conclude  that  the  relief 
asked  must  be  denied. 

The  petitioners  will  be  remanded* 
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The  Statb  of  Kansas  v.  Eldbn  Everett.  \nm 

No.  11378.    (62  Pao.  757.) 

1.  Criminal  'Practice— Insufflcieni  Objection  to  Information, 
In  a  criminal  prosecution  defendant  filed  a  motion  co  quash  the 
information  for  the  general  reason  that  the  same  did  not  charge 
a  public  offense.  Both  the  court  and  the  county  attorney  de- 
manded of  counsel  for  the  accused  that  he  state  the  specifier 
grounds  upon  which  the  motion  was  based.  This  he  declined  to 
do,  but  replied  that  the  motion  spoke  for  itself.  Counsel  has 
pointed  out  in  this  court,  for  the  first  time,  that  the  information 
does  not  contain  the  name  of  the  court  in  which  the  defendant 
was  prosecuted,  ffeldt  that  the  objection  urged  against  the  in- 
formation will  not  be  considered. 

2.  Jury  and  J vbojib— Qualifications,  A  juror  is  not  disqualified 
to  sit  by  reason  of  having  formed  or  expressed  an  opinion  upon 
matters  involved  in  the  case  over  which  there  is  no  dispute. 

Appeal  from  Geary  district  court;  0.  L.  Moore, 
judge.     Opinion  filed  November  10,  1900.     Affirmed. 

A.  A.  Ooda/rd,  attomey-generali  and  W.  8.  Bowh^  for 
The  State. 

Thomas  Dever^  for  appellant. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  The  appellant  was  convicted  of  assault 
with  intent  to  kill.  The  information  has  the  follow- 
ing caption  :  **The  State  of  Kansas,  plaintiff,  v.  El  den 
Everett,  defendant.  State  of  Kansas,  county  of  Geary. 
Information.**  It  recites  that  ''the  county  attorney 
gives  the  court  to  understand  and  be  informed  that  in 
the  county  of  Geary,  state  of  Kansas,  on  or  about  the 
19th  day  of  January,  1900,  the  defendant,  Elden  Ev- 
erett, did  then  and  there  unlawfully,  wilfully,  felon- 
iously, on  purpose,  and  of  malice  aforethought,  with 
a  deadly  weapon,  to  wit :    a  pocket-knife,  which  he 
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then  held  in  his  band,  stab  one  Ed.  Boone ,  with  in- 
tent him,  the  said  Boone,  to  kill.'' 

Defendant's  counsel  filed  a  motion  to  quash  the  in- 
formation for  the  reason  that  the  same  did  not  state 
facts  sufficient  to  charge  a  public  offense,  and  stated 
that  he  did  not  care  to  make  an  argument  on  the 
same.  The  county  attorney  then  asked  '*  that  the  rec- 
ord show  that  he  (the  county  attorney)  asked  that 
counsel  for  defendant  state  his  particular  objection  to 
the  information,"  to  which  defendant's  counsel  an- 
swered: ''The  motion  attacks  the  information  gen- 
erally. The  motion  speaks  for  itself."  The  court 
called  on  counsel  for  the  accused  to  state  the  specific 
grounds  upon  which  he  thought  the  information  to  be 
bad.  In  reply  he  said:  ''The  attack  is  upon  the 
ground  that  it  is  insufficient  and  does  not  state  facts 
sufficient  to  constitute  a  public  offense.  I  desire  to 
read  the  motion  and  allow  it  to  speak  for  itself. 
[Counsel  then  read  the  motion.]  If  the  information 
is  good  against  this  motion,  then  the  motion  should 
be  overruled,  but  if  the  information  is  bad  against  this 
motion,  then  the  motion  should  be  sustained."  The 
court  said  :  "If  you  have  nothing  to  say  I  will  over- 
rule the  motion." 

It  is  indicated  here  for  the  first  time  that  the  infor- 
mation does  not  contain  the  name  of  the  court  in 
which  it  was  filed,  for  which  reason  it  is  insisted  that 
the  motion  to  quash  should  have  been  sustained. 
Counsel  for  the  defendant  persistently  refused  to  in- 
form the  trial  court  of  the  existence  of  this  defect,  and 
studiously  avoided  pointing  it  out  when  asked  so  to  do 
by  the  county  attorney,  and  the  court  at  the  trial.  The 
objection  made  is  highly  technical,  and  the  defect  could 
have  been  remedied  at  once  by  an  amendment,  had 
counsel  made  it  known.     If  it  be  claimed  that  the 
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omission  of  a  necessary  allegation  was  apparent  on 

the  face  of  the  information,  so  much  so  that  the  court 

;ought  to  have  noticed  the  same  without  particular  at- 

ftention  being  directed  thereto,  we  can  answer  in  the 

f  words  of  Mr.  Justice  Valentine,  in  Ambrose  v.  Parrott, 

28  Kan.  693,  700 : 

"If,  however,  the  various  causes  of  action  set  forth 
in  the  plaintiflF's  petition  were  so  manifestly  obvious 
that  the  court  must  have  readily  taken  notice  of  them 
by  a  bare  inspection  of  the  petition  and  without  any 
specific  designation  of  them  in  the  defendants'  motion, 
then  they  were  necessarily  so  manifestly  obvious  that 
the  defendants  themselves  should  also  have  taken  no- 
tice of  them,  and  would  not  have  experienced  any  con- 
siderable inconvenience  in  pointing  them  out  in  their 
motion." 

See,  also,  Beaubien  v.  Hindmauj  37  Kan.  227, 15  Pac. 
184;  Byington  v.  CommWs  of  Saline  Co.,  37  id.  654, 
16  Pac.  105 ;  Elliott  on  Appellate  Procedure,  §  770. 

Counsel  ought  not  to  lay  traps  for  the  court,  nor 
can  they  profit  by  concealment  after  a  disclosure  has 
been  required.  It  is  unfair  to  insist  here  that  the 
court  below  erred  in  overruling  an  objection  to  a 
pleading  when  the  point  relied  on  was  carefully  con- 
cealed from  it — not  only  not  argued,  but  nowise  in- 
dicated, although  the  court  pressed  counsel  to  make 
it  known.  The  motion  in  arrest  of  judgment  was  in 
efifect  a  renewal  of  the  motion  to  quash,  and  employed 
the  same  language. 

Three  of  the  jurors,  when  examined  touching  their 
qualifications  to  serve,  stated  that  they  had  opinions 
that  Ed.  Boone,  the  prosecuting  witness,  was  stabbed, 
and  one  of  the  jurors  further  stated  that  he  had  read 
an  account  of  the  affair  in  the  newspapers,  and  if  the 
person  mentioned  in  such  account  did  the  stabbing, 
then  he  had  an  opinion  that  the  defendant  did  it. 
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The  defendant  offered  no  testimony  in  his  own  be- 
half, except  to  show  that  he  had  a  good  reputation  as 
a  peaceable  man,  and  had  been  a  soldier  in  the  Spanish 
war.  James  Kennedy,  a  witness  for  the  defendant, ' 
was  absent,  and  it  was  agreed  between  counsel  that  if 
he  was  present  he  would  testify  that  the  defendant 
Everett  went  to  his  place,  where  he  was  employed, 
related  the  whole  circumstance  to  him,  remained 
there  and  made  no  effort  or  suggestion  that  he  would 
secrete  himself  or  get  away ;  that  his  character  and 
conduct  in  the  neighborhood,  save  and  except  that 
one  occurrence  at  Kennedy's  place,  was  good  for  the 
time  the  witness  knew  him,  which  was  about  two 
months.  It  seems  from  this  that  the  defendant  made 
no  denial  of  the  fact  that  he  stabbed  the  complaining 
witness.  It  appears  that  the  questions  about  which 
the  jurors  expressed  opinions  were  not  in  dispute. 

We  have  examined  the  instructions.  They  appear 
to  cover  the  case  and  state  the  law  fairly.  The  judg- 
ment of  the  court  below  will  be  affirmed* 
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60    820  Mo.  114^19.    (62Pao.664.) 

1.  AusTBALiAN-BALLOT  Law — Contested  Nominations — Decision 
of  State  Officers  Final,  The  special  tribunal  created  by  section 
10  of  chapter  129  of  the  Laws  of  1897  (Gen.  Stat.  1897,  ch.  52, 
§  46 ;  Qen.  Stat.  1899,  §  2641),  known  as  the  Australian-ballot  law, 
consisting  of  the  secretary  of  state,  auditor,  and  attorney  general, 
is  given  power  to  inquire,  after  objections  made,  into  the  regu- 
larity of  nomination  papers  filed  with  the  secretary  of  state,  and 
to  consider  other  questions  arising  in  relation  thereto,  upon  notice 
to  the  candidates  affected.  The  statute  provides  that  a  decision 
by  a  majority  of  said  officers  shall  be  final.    Held,  that  after  a 
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hearing  before  suob  officers  and  a  finding  made  by  them  that  one 
of  two  candidates  for  state  senator  was  regularly  nominated  by  a 
convention  which  divided  into  two  parts,  each  naming  a  candi- 
date, their  decision  will  not  be  disturbed  by  the  courts,  m  the  ab- 
sence of  bad  faith  o:  arbitrary  conduct  ahowmg  wrongful  actB 
amounting  to  fraud  on  the  part  of  said  officers. 

2.  Jurisdiction — Statutory  Regulation.  When  a  right  given  i6 
solely  of  legislative  creation,  and  jurisdiction  over  it  is  limited  to 
a  particular  tribunal  and  specific  remedies  provided  for  its  en- 
forcement, the  jurisdiction  and  remedy  can  be  exercised  and  pur- 
sued only  before  such  tribunal,  and  in  the  mode  that  the  statute 
requires. 

3.  Australian- BALLOT  Law — Contesting  Candidate  Estopped, 
A  candidate  cannot  adopt  the  benefits  conferred  upon  him  by  the 
Australian-ballot  law,  and  at  the  same  time  repudiate  that  part 
of  the  statute  which  has  set  up  a  board  of  officers  with  jurisdic- 
tion to  determine  finally  the  regularity  of  his  nomination  in  case 
of  a  contest. 


4.  Case  Overruled.    The  case  of  Sims  v.  Daniels,  57  Kan. 

562,  46  Pae.  052,  so  far  as  it  denies  to  such  tribunals  final  power 
to  decide  the  questions  referred  to  in  the  first  paragraph  of  this 
syllabus,  is  overruled. 

Original  proceeding  in  mandamus.  Opinion  filed 
November  10,  1900.     Writ  denied. 

STATEMENT. 

Within  the  time  prescribed  by  law  M.  G.  Miller  and 
F.  W.  Sponable  each  filed,  in  the  oflSce  of  the  secretary 
of  state,  a  certificate  of  nomination,  in  due  form,  for 
the  office  of  senator  of  the  sixth  senatorial  district, 
which  is  composed  of  the  counties  of  Miami  and  John- 
son. Each  of  said  candidates  filed  his  objection  with 
the  secretary  of  state  against  the  placing  of  the  name 
of  the  other  on  the  official  ballot.  There  was  a  hear- 
ing had  before  the  secretary  of  state,  auditor,  and 
attorney-general,  and  a  decision  made  by  them  to 
the  effect  that  the  name  of  F.  W.  Sponable  should  be 
printed  on  the  official  ballot  as  the  republican  candi- 
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date  for  senator  in  said  district,  and  that  the  name  of 
M.  G.  Miller  should  be  omitted  therefrom. 

The  questions  which  arose  before  the  board  of  oflB- 
cers  named  related  to  the  regularity  of  a  nominating 
convention  held  on  July  28,  1900,  at  Olathe,  Kan., 
for  the  purpose  of  nominating  a  republican  candidate 
for  said  office,  each  county  being  represented  by 
twelve  delegates.  After  the  delegates  met  a  motion 
was  made  to  adjourn  to  August  8,  which  the  chairman 
declared  carried.  The  Miami  county  delegation  cast 
thirteen  votes  in  favor  of  the  motion  to  adjourn,  and 
the  chairman  of  the  Johnson  county  delegation  an- 
nounced twelve  votes  against  it.  After  this  motion 
had  been  declared  carried  the  Miami  county  delega- 
tion,  with  the  exception  of  one  of  their  number,  left 
the  convention,  and  thereupon  those  remaining  nomi- 
nated F.  W.  Sponable  as  the  candidate  for  senator. 
On  August  8  the  twelve  delegates  from  Miami  county 
again  met  at  Olathe,  pursuant  to  the  adjournment 
which  they  claimed  had  been  regularly  had,  and,  with 
one  other  person  whom  they  recognized  as  a  delegate 
from  Miami  county,  proceeded  to  a  permanent  organi- 
zation and  nominated  M.  6.  Miller  as  the  republican 
candidate  for  state  senator. 

This  is  an  action  of  mandamus  brought  originally 
in  this  court  to  compel  the  secretary  of  state  to  certify 
the  name  of  M.  G.  Miller  to  the  county  clerks  of  Miami 
and  Johnson  counties  as  the  regularly-nominated  can- 
didate. At  the  hearing  the  regularity  of  the  nomina- 
tion seemed  to  depend  on  the  question  whether  the 
motion  to  adjourn,  made  and  declared  carried  on 
July  28,  had  been  properly  adopted  by  a  majority  of 
the  legally-qualified  delegates  authorized  to  sit  in  the 
convention.  Other  questions  were  discussed  by  coun- 
sell  but  this  one  was  considered  the  most  important. 
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Parker  &  Hamilton^  for  plaintiflF.. 
A.  A.  Oodard,  attorney-general,  and  /.  S.  Weatf  for 
defendant. 

The  opinion  of  the  court  wa8  delivered  by 

Smith,  J. :  The  first  and  important  question  to  be 
considered  is  whether  or  not,  under  the  facts  as  they 
have  been  made  to  appear,  this  court  will  enter  into 
an  investigation  of  the  controverted  matters  presented, 
involving  the  regularity  of  the  proceedings  had  in  the 
convention  at  Olathe,  and  decide  which  candidate  was 
nominated  according  to  the  usages  of  the  party  and  in 
conformity  to  the  rules  of  parliamentary  law  applica- 
ble to  deliberative  bodies.  The  tribunal  created  by 
the  statute,  consisting  of  the  secretary  of  state,  audi- 
tor, and  attorney-general,  after  considering  testimony 
offered  by  the  interested  candidates  on  both  sides, 
made  findings  of  fact  and  reached  the  conclusion  that 
Mr.  Sponable  had  been  regularly  nominated. 

We  are  asked  to  overturn  this  decision,  not  upon 
any  allegation  or  proof  of  fraud  or  arbitrary  action 
upon  the  part  of  the  secretary  of  state  and  his  asso- 
ciates, but  solely  on  the  ground  that  their  conclusion 
1.  Decision  of  state  ^^  based  ou  a  misapplication  of  the  rules 

officers  fln»i.  ^j  parliamentary  law  and  disregard  of 
usages  and  party  customs  which  have  long  prevailed 
in  the  calling  of  political  conventions  and  in  the  con- 
duct of  their  proceedings.  We  are  fully  convinced 
that  this  court  ought  not  to  ignore  the  determination 
arrived  at  by  the  tribunal  mentioned,  which  is  endowed 
by  law  with  power  to  pass  on  such  questions  as  the 
relator  has  attempted  to  have  us  decide. 

Chapter  129  of  the  Laws  of  1897  (Gen.  Stat.  1897, 
ch.  62,  art.  4;   Gen.  Stat.   1899,  §§2632-2665),  as 
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amended  by  chapter  17  of  the  Special  Session  Laws  of 
1898,  regulates  the  manner  of  holding  elections,  the 
nomination  of  candidates,  and  the  printing  and  dis- 
tribution of  ballots.  It  provides  a  complete  method 
unknown  to  the  common  law,  and  introduces  what  is 
known  as  the  Australian-ballot  system,  which,  with 
slight  modifications,  has  been  adopted  in  nearly  all 
the  states  of  the  union. 

Section  10  of  the  act  of  1897  (Gen.  Stat.  1897,  ch.  52, 
§  44 ;  Gen.  Stat.  1899,  §  2641 )  provides  that  after  nomi- 
nation papers  have  been  filed  in  apparent  conformity 
to  the  law  they  shall  be  deemed  valid  unless  objec- 
tion is  made  in  writing  within  three  days  thereafter. 
In  the  case  of  state  officers  or  others  to  be  elected  by 
the  voters  of  a  division  less  than  a  state  or  greater 
than  a  county,  the  objections  are  to  be  passed  upon 
by  the  secretary  of  state,  auditor,  and  attorney-gen- 
eral, and  a  decision  of  a  majority  of  these  officers  is 
made  final.  It  will  be  noted  that  the  state  officers 
named  who  are  to  act  in  such  cases  are  not  only 
vested  with  jurisdiction  to  pass  on  the  regularity  of 
the  nomination  papers,  but  additional  power  is  given 
them  to  consider  '^  other  questions  arising  in  relation 
thereto.*'  Notice  is  required  to  be  given  to  the  can- 
didates interested  when  the  hearing  will  be  had.  It 
is  plain  that  these  officers  are  authorized  under  this 
statute  to  consider  just  such  questions  as  we  are  now 
called  on  to  decide,  and  in  express  language  the  legis- 
lature has  said  that  their  decision  shall  be  final. 

It  is  a  cardinal  rule  that  when  a  right  given  is  solely 
and  exclusively  of  legislative  creation,  and  does  not 
derive  existence  from  the  common  law  or  from  rules 
prevailing  in  courts  of  equity,  and  juris- 
statutory  regn-  dictiou  of  it  IS  limited  to  particular  tri- 
bunals, and  specific,  peculiar  remedies 
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are  provided  for  its  enforcement,  the  jurisdiction  and 
remedy  can  be  exercised  and  pursued  only  before  the 
tribunals  and  in  the  mode  the  statute  has  provided. 
(Suth.  Stat.  Const.  §399;  Woodworth  v.  Bowles,  Ql 
Kan.  569,  60  Pac.  331.) 

Before  the  introduction  of  what  is  known  as  the 
Australian-ballot  system  the  election  laws  of  the  state 
did  not  give  public  control  over  the  ballots  until  they 
were  deposited  by  the  voters,  and  any  candidate  might 
distribute  among  the  electors  any  form  of  ballot  which 
he  saw  fit.  Any  person  might  be  a  candidate  for 
office  without  a  previous  nomination.  The  law  men- 
tioned has  changed  this,  and  now  the  voter  is  not  only 
completely  protected  in  the  secrecy  of  his  ballot  and 
with  freedom  from  interference  when  casting  it,  but 
the  candidate  is  benefited  by  having  his  name  printed 
on  an  official  ballot  containing  the  names  of  those 
legally  entitled  to  contest  for  the  office,  whose  right 
so  to  do  depends  on  the  observance  of  certain  statu- 
tory requirements. 

When  the  contestants  for  state  senator  were  before 
the  convention  of  delegates  from  Miami  and  Johnson 
counties  for  nomination,  each  knew  that  his  recogni- 
tion as  a  candidate  depended  upon  his  name  appear- 
ing on  the  official  ballot.  Hence  each  filed  a  certificate 
with  the  secretary  of  state  showing  his  selection  as  a 
8.  contesting  c«n.  Homiuee  of  tho  party.  It  was  not  com- 
didate  stopped.  puigQj.y  ^^  either  one  to  accept  a  nomi- 
nation, but  having  done  so  they  cannot  deny  the 
obligatory  force  of  the  terms  imposed  by  the  election 
law,  and  they  must  take  and  abide  by  the  conditions 
contained  in  the  statutes  along  with  the  benefits  con- 
ferred. They  cannot  be  permitted  to  adopt  that  part 
of  the  statute  which  is  beneficial  and  repudiate  other 
parts  of  the  same  law  imposing  limitations  which  they 


Digitized  byLjOOQlC 


284         SUPREME  COURT  OF  KANSAS. 

Miller  v.  Clark. 

may  claim  to  be  burdensome.  If  there  are  disadvan- 
tages in  the  law  to  which  they  do  not  desire  to  subject 
themselves,  they  must  disavow  all  protection  granted 
by  not  appearing  as  candidates.  It  may  be  answered 
that  the  candidate  can  have  no  option,  but  is  com- 
pelled to  submit  to  the  terms  and  conditions  of  the 
one  statute  governing  nominations  and  elections,  and 
having  no  freedom  of  choice  he  ought  not  to  be  con- 
cluded by  pursuing  the  only  course  open  to  him.  This 
objection  is  met,  however,  by  the  fact  that  no  citizen 
is  compelled  either  to  seek  or  accept  a  nomination  or 
an  election  to  office.  If  he  is  dissatisfied  with  the  re- 
quirements of  the  law  prescribing  who  shall  finally 
determine  the  regularity  of  his  selection  as  a  nomi- 
nee, he  must  not  make  himself  a  party  to  a  contest 
before  such  tribunal. 

This  is  but  an  application  of  a  familiar  rule,  well 
settled  in  the  law  of  contracts  and  agency,  and  equally 
in  force  where  new  statutory  rights  are  given  and  a 
specific  tribunal  created  to  pass  on  them,  not  provided 
for  at  common  law.  (Sedg.  Oonstr.  Stat.  &  Const. 
Law,  343 ;  CJumdler  v.  Hanna,  73  Ala.  390 ;  Dudley  v. 
MayheWf  3  N.  Y.  9  ;  Mclntire  and  wife  v.  Western  N.  C. 
Railroad  Co.,  67  N.  C.  278 ;  Broom,  Leg.  Max.  473.) 

We  do  not  hold,  however,  that  if  the  action  of  the 
officers  specially  designated  to  pass  on  the  merits  of 
such  a  controversy  was  induced  by  bad  faith,  or  was 
the  result  of  arbitrary  acts  showing  wrongful  conduct 
amounting  to  fraud,  or  their  findings  resulted  in  per- 
sonal benefit  to  themselves,  equity  would  not  interpose 
to  prevent  a  candidate  from  being  thus  wronged,  or 
that  the  remedy  by  mandamus,  sought  to  be  employed 
in  this  case,  might  not  be  invoked. 

In  the  case  of  Sims  v.  Daniels^  57  Kan.  552,  46  Pac. 
952,  it  appeared  that  the  republican  party  of  Wyan- 
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dotte  county  divided  itself  into  two  fac- 
^  '  tions,  each  claiming  to  be  the  regular 
organization,  and  each  nominating  candidates.  John 
T.  Sims  and  other  nominees  for  the  various  county 
offices  to  be  filled  that  year  brought  an  action  of  man- 
damus against  the  county  clerk  to  compel  him  to  place 
their  names  on  the  official  ballot,  the  clerk  having 
theretofore  recognized  the  nominees  of  the  other  fac- 
tion of  the  party  as  regular  candidates  and  decided 
that  they  alone  were  entitled  to  a  place  on  the  ticket. 
A  majority  of  this  court  held  that  the  county  officers 
whose  duty  it  was  to  consider  objections  to  certificates 
of  nomination,  and  nomination  papers,  had  no  power 
or  authority  to  determine  which  of  the  two  opposing 
factions  was  the  true  representative  of  the  party,  nor 
to  exclude  the  candidates  of  either  faction  from  ap- 
pearing on  the  official  ballot  after  the  nominations 
had  been  regularly  certified  to  the  county  clerk  in  the 
manner  pointed  out  by  law. 

Since  that  decision,  however,  chapter  17  of  the  laws 
of  the  special  session  of  1898  has  gone  into  effect,  pro- 
viding ''that  the  name  of  not  more  than  one  nominee 
for  each  office  to  be  filled  at  the  election  shall  be  placed 
•in  any  one  column  on  the  ballot."  (Gren.  Stat.  1899, 
§2645.)  We  conclude,  from  reading  the  opinion  in 
the  Sims  case,  that  the  amendment  just  mentioned, 
had  it  been  in  force  at  the  time,  would  not  have 
changed  the  conclusion  reached  by  the  majority  of 
the  court,  which  was  in  substance  that  the  special 
tribunal  created  to  determine  such  questions  (consist- 
ing in  that  case  of  the  county  clerk,  clerk  of  the  dis- 
trict court,  and  county  attorney)  could  not  make  a 
final  decision  which  would  be  conclusive  upon  the 
courts.  The  power  conferred  by  the  Australian-ballot 
law  on  the  county  officers  named  is  the  same  as  that 
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given  to  the  secretary  of  state,  auditor  and  attorney- 
general  in  cases  where  the  nomination  of  a  state  senator 
is  in  question;  that  is,  to  consider  ''such  objections, 
or  other  questions  arising  in  relation  thereto,     .     .     . 

;and  a  decision  of  a  majority  of  these  officers  shall  be 

■final.'' 

The  court,  in  the  Sims  case,  based  its  conclusion 
upon  the  fact,  among  others,  that  the  tribunal  desig- 
nated in  the  law  might  abuse  its  powers ;  that  in  a 
large  percentage  of  elections  the  officers  appointed  to 
pass  on  the  nominations  are  themselves  candidates 
before  the  people  at  the  election  and  directly  inter- 
ested  in  the  result,  and  therefore  in  the  determination 
of  the  questions  presented  to  them  ;  that  it  is  to  their 
interest  to  avoid  factions  within  their  own  party,  and 
to  cause  divisions  and  discord  in  the  ranks  of  their 

.  opponents ;  that  a  final  decision  by  such  officers  would 
tend  to  the  domination  of  machine  politicians.  The 
power  of  the  legislature  to  constitute  the  tribunal  and 
make  its  conclusions  decisive  is  not  discussed  in  the 
Sims  case  except  in  the  general  manner  above  indi- 
cated. We  do  not  agree  with  the  majority  of  the 
court  in  the  result  there  reached  on  the  proposition 
stated.  The  legislature  has  placed  the  jurisdiction  to* 
decide  objections  to  nomination  papers  ''and  other 
questions  arising  in  relation  thereto"  with  a  specially 
constituted  board  of  officers,  and  made  its  determina- 
tion final,  on  a  hearing  after  notice. 

The  case  of  Chapman  v.  Miller  et  al.,  52  Ohio  St.  166, 
39  N.  E.  24,  arose  over  the  decision  of  the  state  super- 
visor of  elections  ( on  the  failure  of  the  deputy  state 
supervisors  to  agree) ,  in  determining  that  candidates 
nominated  by  one  faction  of  the  people's  party  of 
Mercer  county,  Ohio,  should  be  placed  on  the  official 
ballot  for  county  offices.     The  statute  in  that  state. 
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like  ours,  provides :  ''Such  objections  or  other  ques- 
tions arising  in  the  course  of  nominations  of  candi- 
dates for  county  offices  .  *  .  shall  be  considered 
by  the  deputy  state  supervisors  of  the  county  •  •  . 
and  their  decision  shall  be  final.'' 
In  case  of  their  disagreement  the  same  authority  is 
given  to  the  state  supervisor.  The  court,  in  pass- 
sing  on  the  question,  at  page  176,  said : 

''It  will  be  noticed  that  the  decision  of  the  board  of 
deputy  supervisors,  as  well  as  the  decision  of  the  dis- 
trict or  circuit  board,  is  final.  Also,  that  the  decision 
of  the  state  supervisor  is  final,  whether  made  as  to  can- 
didates for  state  officers  or  presidential  electors,  in  the 
first  instance,  or  county,  district  or  circuit  officers, 
upon  submission  to  those  boards.  The  statute  pro- 
vides that  the  questions  shall  be  summarily  decided, 
and  that  the  decision  shall  be  final.  This  necessarily 
excludes  the  jurisdiction  of  the  court  of  common  pleas 
as  to  the  subject-matter,  and  it  is  clear  that  the  judge 
of  the  coiu-t  of  common  pleas  was  without  jurisdic- 
tion, and  that  his  order  granting  the  injunction  was 
utterly  void  and  of  no  effect,  and  furnishes  no  excuse 
for  the  refusal  to  obey  the  order  of  the  state  super- 
visor of  elections.'*  (See,  also,  In  re  Redmond,  25  N. 
Y.  Supp.  381.) 

To  say  that  the  board  of  state  officers  is  liable  to 
abuse  its  powers  and  discharge  its  duties  with  selfish 
ends,  and  that  the  influence  of  party  bosses  may  be 
augmented,  is  an  argument  which  should  be  made  to 
the  legislature,  for  on  that  body  all  responsibility  for 
the  law  must  rest.  In  his  dissenting  opinion  in  the 
Sims  case  Mr.  Justice  Johnston  answered  the  argu- 
ment of  the  majority  of  the  court,  and  we  think  his 
reasoning  is  more  satisfactory  than  that  employed  to 
support  the  opposite  view. 

It  is  objected  that  the  state  officers  constituting  the 
tribunal  mentioned  are  clothed  with  judicial  power, 
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from  which  there  is  no  appeal ,  and  therefore  that  the 
legislature  has  created  a  court  not  named  in  the  con- 
stitution and  not  inferior  to  the  supreme  court.  It 
may  be  conceded  that  this  tribunal  is  endowed  with 
9t^(m-judicial  power.  It  is  important  that  it  act  ex- 
peditiousljy  and  to  permit  appeals  or  proceedings  in 
error  to  be  taken  from  its  decisions  would  often  defeat 
the  purpose  of  its  creation.  The  right  of  appeal  is 
not  an  inherent  one.  Such  right  did  not  exist  at 
common  law,  and  has  always  been  statutory.  The 
legislature  may,  within  constitutional  limits,  regulate 
the  mode  of  procedure  and  prescribe  the  acts  that 
must  be  done  by  a  party  who  desires  to  perfect  an  ap- 
peal. The  subject  is  legislative,  and  the  discretion  of 
the  legislature  cannot  be  controlled  by  the  courts,  al- 
though the  latter  may  adjudge  enactments  which  may 
violate  the  constitution  to  be  void.  (Elliott,  App. 
Proc.  8§75,  76,354.) 

A  judgment  denying  the  writ  of  mandamus  prayed 
for  was  rendered  on  October  16,  1900,  but  for  want  of 
time  no  opinion  was  then  written.  This  opinion  is  in 
pursuance  of  the  judgment  heretofore  rendered. 


In  re  Allib  Hbwes. 

62  288 

63  825  No.  11311.    (e8Pao.878.) 

JuDOB  Pro  Tma.-^  Failt^e  to  TaieOath  Immaterial.   The  jadg- 

ments  of  a  judge  pro  tem,  eleoted  by  the  bar  are  not  Toid  because 
he  failed  to  qualify  by  taking  the  oath  of  offoe. 

Original  proceeding  in  habeas  corpus.    Opinion  filed 
November  10,  1900.     Petitioner  remanded. 
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Fadrehild  &  Foley,  and  Milton  Brovm,  for  petitioner. 
A.  A.  Qoda/rd^  attorney -general,  and  J.  S,  West,  for 
respondent. 

Per  Curiam:  The  petitioner,  AUie  Hewes,  a  boy, 
pleaded  guilty  to  a  charge  of  manslaughter  and  was 
sentenced  to  the  state  reformatory.  The  proceedings 
were  had  in  Kingman  county,  in  the  twenty-fourth  ju- 
dicial district,  before  Hon.  Francis  C.  Price,  judge  of 
the  thirty-first  judicial  district,  sitting  as  judge  pro  tern. 
Hon.  P.  B.  Gillett,  judge  of  the  twenty-fourth  dis- 
trict, was  disqualified  to  sit  in  a  number  of  cases  pend- 
ing in  Kingman  county,  among  them  being  the  one 
against  Hewes.  He  therefore  proceeded,  under  chap- 
ter 108  of  the  Laws  of  1897  (Gen.  Stat.  1897,  ch.  95, 
§51;  Gen.  Stat.  1899,  §4302),  to  procure  the  attend- 
ance of  Judge  Price  to  preside  in  his  court  in  King- 
man county  for  the  trial  of  the  cases  in  which  he  was 
disqualified  to  sit.  Judge  Price  attended.  In  addi- 
tion to  the  authority  supposed  to  be  conferred  upon 
him  under  the  provisions  of  the  law  of  1897,  he  was 
duly  elected  judge  pro  tern,  by  the  members  of  the  bar 
of  Kingman  county.  The  proceedings  showing  his 
election  by  the  bar  and  his  qualification  as  judge  pro 
tern,  in  pursuance  of  the  election  are  all  shown  in  the 
record  before  us,  except  that  such  record  fails  to  show 
that  he  took  and  subscribed  to  the  oath  of  office  as 
judge  pro  tern. 

The  petitioner's  claim  for  discharge  is  based  upon 
objections  to  the  jurisdictional  authority  of  Judge 
Price,  under  the  provisions  of  the  law  of  1897,  before 
mentioned.  He  argues  that  Judge  Price  held  the  King- 
man county  district  court  under  said  law  as  judge  of 
the  thirty-first  judicial  district,  and  that  he  could  not 

19—62  KAN. 
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lawfully  do  so,  because,  under  the  constitution,  his 
authority  was  confined  to  the  district  in  which  he 
was  elected  and  in  which  he  must  reside ;  hence,  as 
the  petitioner  claims,  the  law  of  1897  assuming  to  con- 
fer authority  upon  the  judge  of  one  district  to  hold 
court  in  another  is  unconstitutional. 

The  attorney-general  admits  that  the  law  of  1897  is 
unconstitutional,  but  for  a  wholly  different  reason 
than  the  one  assigned  by  the  petitioner.  He  argues 
that  it  is  unconstitutional  because  the  subject  of  the 
act  is  not  expressed  in  its  title.  Its  title  is  :  *'An  act 
to  amend  section  4  of  chapter  28,  General  Statutes 
of  1868,  by  providing  for  the  interchange  of  judges  in 
the  several  judicial  districts  of  the  state. '*  The  act, 
however,  purports  to  be  amendatory  of  section  2,  chap- 
ter 87,  Laws  of  1870,  which  law  of  1870  was  amenda- 
tory of  section  56  of  chapter  80  of  the  General 
Statutes  of  1868. 

As  we  view  the  case,  it  is  not  of  necessity  determina- 
ble upon  either  of  the  alleged  grounds  of  unconsti- 
tutionality. Judge  Price's  authority  to  hold  the 
Kingman  county  court  was  derivable  from  his  election 
as  judge  pro  tern,  by  the  members  of  the  bar.  His 
failure  to  subscribe  to  an  oath  of  oflBce  as  judge  pro 
fem.f  if  he  did  fail,  did  not  render  his  judgments 
void.  They  were  at  the  most  voidable,  and  not  sub- 
ject to  collateral  attack.  He  was  at  least  a  judge 
de  facto;  and  besides,  if  his  acts  were  voidable  it  de- 
volved upon  the  petitioner  to  show  as  a  reason  for  the 
discharge  that  the  judge  failed  to  take  the  oath.  The 
record  does  not  show  that  he  failed  to  take  it.  It  is 
merely  silent. 

The  petitioner,  as  a  further  reason  for  discharge, 
claims  that  he  was  under  sixteen  years  of  age,  and 
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therefore  not  amenable  to  sentence  to  the  state  re- 
formatory. The  record  does  not  show  that  he  was 
under  that  age. 

It  is  ordered  that  the  respondent  have  judgment 
and  that  the  petitioner  be  remanded. 


The  J.  B.  Watkins  Land  MoRTGAas  Company  v. 
Cornelia  U.  Elliott. 

No.  11,008.  (62  Pao.  1004.) 
FoRXicm  OoBPORATiONS — Scrvice  of  SummoiM  on  Officer  C<Mu- 
ally  Found  in  the  State.  A  corporation  of  one  state,  not  doing 
business  in  another  state,  is  not  subject  to  the  juried iction  of 
such  other  state  by  the  casual  appearance  there  of  its  president 
or  other  managing  officer  and  the  service  of  summons  on  him 
while  there ;  but  a  mortgage  loan  company  of  a  state  which  makes 
its  securities  payable  at  a  designated  agency  in  another  state^  and 
whic^  PAJB  them  there,  and  which  appoints  a  trustee  resident  in 
such  other  state  to  receive  and  hold  its  securities  in  trust  for  the 
payment  of  its  obligations  made  payable  there,  and  which  deposits 
its  securities  with  the  trustee  for  such  purpose,  is  doing  business 
in  such  other  state,  and  is  amenable  to  suit  there  by  the  service 
of  summons  on  its  president  or  other  managing  officer  casually 
found  in  the  state. 

Error  from  Douglas  district  court ;  A.  W.  Benson, 
judge.    Opinion  filed  December  8,  1900.    Affirmed. 

A,  C,  Mitchell,  and  S.  D.  Bishop ,  for  plaintiflF  in  error. 

W.  W.  Nevisan,  and  2).  8.  Alford,  for  defendant  in 
error. 

The  opinion  of  the  court  was  delivered  by 

DosTER,  C.  J. :  This  was  an  action  on  a  judg- 
ment rendered  by  a  court  of  record  of  New  York  in 
favor  of  Cornelia  U.  Elliott  against  the  J.  B.  Watkins 
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Land  Mortgage  Company.  Judgment  was  again 
rendered  in  favor  of  Elliott,  and  from  it  error  has 
heen  prosecuted  to  this  court.  The  mortgage  com- 
pany is  a  loan  corporation  organized  under  the  laws 
of  Colorado.  Suit  was  brought  against  it  in  New 
York  and  personal  service  of  summons  obtained  on 
J.  B.  Watkins,  its  president.  It  made  no  appearance 
to  the  action,  and  judgment  by  default  was  rendered 
against  it.  The  action  in  this  state  was  on  a  trans- 
cript of  such  judgment.  The  defense  was  lack  of 
jurisdiction  of  the  court  of  New  York  over  the  person 
of  the  defendant.  The  ground  of  this  claim  was  that 
the  mortgage  company  was  a  corporation  foreign  to 
New  York,  and  therefore  was  not  amenable  to  suit  in 
that  state  unless  it  was  doing  business  there.  The 
contention  was  also  made  that  the  fact  of  the  com- 
pany's doing  business  in  New  York  must  aflSrma- 
tively  appear  from  the  record  sued  on,  which  fact  it 
was  claimed  did  not  appear  from  the  record  in  ques- 
tion. These  are  likewise  the  contentions  in  this 
court. 

We  had  occasion,  in  Life  Association  v.  Boyer,  ante,  p. 
31, 61  Pac.  388,  to  consider  and  announce  our  approval 
of  the  rule  contended  for  by  the  plaintiff  in  error,  viz., 
that  a  corporation  of  one  of  the  states  not  doing  busi- 
ness in  another  cannot  be  subjected  to  suit  in  such 
other  state  by  the  service  of  summons  on  one  of  its  offi- 
cers casually  found  therein.  In  that  case  we  quoted 
from  the  authority  upon  which  plaintiff  in  error  in  this 
case  principally  relies,  to  wit,  St.  Clair  v,  Cox^  106  U. 
S.  356,  1  Sup.  Ct.  354,  27  L.  Ed.  222,  as  follows : 

'*We  are  of  opinion  that,  when  service  is  made 
within  the  state  upon  an  agent  of  a  foreign  corpora- 
tion, it  is  essential,  in  order  to  support  the  jurisdiction 
of  the  court  to  render  a  personal  judgment,  that  it 
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should  appear  somewhere  in  the  record — either  in  the 

application  for  the  writ  or  accompanying  its  service, 

fOT  in  the  pleadings  or  the  finding  of  the  court — that 

cthe  corporation  was  engaged  in  business  in  the  state.'' 

i  As  likewise  expressive  of  the  rule,  we  also  quoted 
from  Mora  we  tz  on  Corporations,  section  980,  as  fol- 
lows : 

''If  a  corporation  is  not  engaged  in  trade  and  makes 
no  contracts  in  a  foreign  state,  justice  seems  to  de- 
mand that  it  should  not  be  subjected  to  suits  in  that 
jurisdiction  ;  and  it  has  been  held,  therefore,  that  un- 
der these  circumstances  the  agents  of  the  company 
have  no  authority  to  represent  it  in  receiving  service 
of  writs  or  entering  a  voluntary  appearance.  Service 
of  process  upon  the  president  or  other  managing  agent 
of  a  corporation,  while  merely  casually  present  in  the 
jurisdiction  of  another  state,  does  not  constitute  per- 
sonal service  upon  the  corporation  itself.'' 

It  would  appear,  therefore,  that  the  rule  contended 
for  is  sound ;  but  we  are  of  opinion,  however,  that  it 
does  not  apply  to  the  case  of  the  plaintiff  in  error,  or 
rather,  that  its  case  lies  within  the  exception  to  the 
rule  and  not  within  the  rule  itself.  The  record  sued 
on  shows  that  it  was  making  contracts  and  otherwise 
doing  business  in  the  state  of  New  York.  The  action 
in  New  York,  as  shown  by  the  transcript  of  judg- 
ment sued  on,  was  on  instruments  called  ''real-estate 
debenture  coupon  bonds."  These  bonds  showed  on 
their  face  that  they  belonged  to  a  certain  designated 
series  aggregating  one  hundred  thousand  dollars,  all 
payable  at  the  National  Bank  of  Commerce,  in  the  city 
of  New  York,  and  all  secured  by  the  assignment  to 
and  deposit  with  a  trustee,  to  wit.  The  Farmers'  Loan 
and  Trust  Company  of  New  York,  of  an  equal 
amount  of  real-estate  mortgages.  And  it  was  further 
specified  in  the  bonds  that  they  did  not  become  oblig- 
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atory  until  the  trustee  had  indorsed  thereon  a  certifi- 
cate of  the  fact  that  the  specified  amount  of  mortgage 
securities  had  been  assigned  to  and  deposited  with  it 
for  the  benefit  of  the  holders  of  the  debentures,  in  ac- 
cordance with  the  terms  of  an  agreement  entered  into 
between  it  and  the  mortgage  company.  In  the  case 
of  the  bonds  sued  on,  the  trustee  had  indorsed  thereon 
the  required  certificate.  We  think  this  showed  a  do- 
ing of  business,  a  making  of  contracts,  by  the  mort- 
gage company  in  the  state  of  New  York.  The  bonds 
were  payable  at  a  designated  agency  in  New  York. 
This  involved  a  remittance  of  money  to  the  agency  to 
meet  the  obligations  at  maturity ;  it  involved  a  con- 
tract of  employment,  an  agency  of  the  one  party  for 
the  other ;  it  involved  an  accounting  between  them ; 
it  involved  the  incurrence  of  a  liability  enforceable  by 
the  principal  against  the  agent  in  New  York. 

The  bonds  sued  on  also  showed  the  making  of  a 
contract  of  trusteeship  in  New  York,  enforceable  in 
that  state.  The  execution  of  this  contract  involved 
the  placing  of  valuable  securities  under  the  protection 
of  the  laws  of  New  York  and  subject  to  the  jurisdic- 
tion of  the  courts  of  that  state.  It  involved  relations 
between  the  creator  of  the  trust,  the  trustee  and  cestui 
que  trust,  enforceable  in  the  courts  of  New  York. 
Now  the  making  of  the  several  contracts  and  the  crea- 
tion of  the  several  relations  mentioned  were  all  shown 
by  the  record  of  the  case  in  New  York  sued  on  in  this 
state,  and  therefore  we  are  entitled  to  presume,  as  a 
consequence  thereof,  the  execution  of  such  contracts 
and  the  carrying  on  of  such  relations  ;  that  is,  to  pre- 
sume the  transaction  of  the  business  the  parties  agreed 
to  conduct. 

The  statutes  of  the  state  of  New  York,  introduced  in 
evidence  upon  the  trial  of  the  action  in  this  state,  au- 
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thorized  the  service  of  process  upon  the  president  of 
a  foreign  corporation  doing  business  in  that  state. 

The  plaintiff  in  error  also  raises  a  question  of  re- 
yivorship,  which  revivorship,  as  it  says,  was  made 
necessary  by  the  appointment  of  a  receiver  of  its  as- 
sets and  to  manage  its  affairs,  and  it  also  raises  a 
question  as  to  the  validity  of  an  attachment  of  some 
of  its  property  on  account  of  a  contract  between  its 
creditors  to  share  equally  and  without  preference  in 
its  assets.  The  first  of  these  claims  is  unfounded ;  the 
other  one  is  not  in  the  case. 

There  is  no  error  in  the  record  and  the  judgment  of 
the  court  below  is  affirmed. 


Fbank  L.  Lower  et  al.  v.  The  Board  op  County 

COMMISSIONSBS  OP  THE  CoiTNTY  OP  MORRIS. 
No.  11,707.»  (e2  Pao.  1009.) 
OouKTY  Tbbabubbb — Liability  fov  Misappropriation  by  Another 
of  World*8  Fair  Funds,  Money  was  appropriated  by  a  county 
to  aid  an  organization  of  citizens  in  making  a  state  exhibit  at  the 
World's  Fair.  Afterward  the  state  appropriated  money  to  reim- 
burse that  county,  with  others,  for  advancements.  The  county 
treasurer  gave  S.  an  order  on  an  o£Bcer  of  the  oitizeDs'  organiza- 
tion to  obtain  the  money  due  the  county,  if  it  was  under  his  control. 
The  money  was  not  in  his  hands  nor  under  his  control,  but  was  in 
the  state  treasury.  Afterward  S.  presented  a  verified  account  in 
favor  of  himself  and  against  the  state,  not  for  the  money  due  the 
county,  but  for  money  ''subscribed  by  citizens  of  Morris  county." 
The  claim  so  made  was  audited  for  an  amount  equal  to  the  sum 
due  from  the  state  to  the  county,  and  a  warrant  therefor  was 
paid  by  the  state  treasurer  to  S.,  who  appropriated  the  money  to 
his  own  use.  Heldj  in  an  action  against  the  county  treasurer 
and  his  bondsmen,  that  the  state  officers  were  not  authorized  to 
allow  or  pay  the  money  due  the  county  on  the  voucher  presented 
by  S.,  and  that  the  county  treasurer  and  his  bondsmen  are  not 
liable  for  the  money  so  misappropriated. 

*For  opinion  by  court  of  appeals,  see  59  Pac.  689.— Rbp. 
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Error  from  court  of  appeals,  northern  department , 
John  H.  Mahan,  Abijah  Wells,  and  Sam'l  W.  Mc- 
Elroy,  judges.  Opinion  filed  December  8, 1900.  Re- 
versed. 

M.  B.  NicholsoUf  for  plaintiffs  in  error. 
John  Maloyy  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  J. :  This  was  an  action  by  the  board  of 
county  commissioners  of  the  county  of  Morris  against 
Frank  L.  Lower,  as  county  treasurer,  and  the  sureties 
on  his  oflBcial  bond,  for  the  recovery  of  public  money 
alleged  to  have  been  received  by  Lower  and  for  which 
he  had  not  accounted.  Briefly  stated,  the  facts  in- 
volved are  that  the  board  of  county  commissioners  of 
Morris  county  appropriated  f  200  to  aid  in  making  a 
Kansas  exhibit  at  the  World's  Pair  held  in  Chicago 
in  1893.  The  legislature  having  failed  to  appropriate 
money  for  an  exhibit,  an  organization  of  citizens  was 
effected  to  procure  money  by  individual,  corporate 
and  municipal  subscriptions  for  that  purpose.  Sam- 
uel T.  Howe  was  the  treasurer  of  that  organization, 
and  on  January  19, 1892,  the  Morris  county  subscrip- 
tion  was  made  on  the  order  of  the  county  board  drawn 
on  the  general  fund  in  favor  of  Howe  as  treasurer  of 
the  state  World's  Fair  committee.  W.  F.  Shamleffer, 
who  had  interested  himself  in  the  exhibit  and  the  sub- 
scriptions of  Morris  county,  obtained  and  transmitted 
the  money  to  Howe,  who  receipted  for  the  same  to 
Frank  L.  Lower  as  county  treasurer.  Later,  and  in 
1893,  the  legislature  of  Kansas  made  an  appropriation 
for  a  Kansas  exhibit  at  the  World's  Fair,  as  well  as  to 
reimburse  parties,  corporations  and  counties  that  had 
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voluntarily  contributed  money  to  that  end.  (Laws 
1893,  ch.  3.)  On  February  24,  1894,  Shamleflfer  pro- 
cured from  Lower,  as  county  treasurer,  an  order  on 
Howe  requesting  the  latter  to  pay  to  Shamlefifer  the 
two  hundred  dollars  subscribed  and  paid  by  Morris 
county,  if  the  fund  for  that  purpose  was  in  his  hands 
or  under  his  control.  When  this  order  was  presented 
to  Howe  he  informed  Shamleffer  that  the  money  for 
the  payment  of  such  claims  was  not  in  his  hands  or 
under  his  control,  but  was  in  the  state  treasury,  and 
would  be  paid  by  the  state  treasurer  on  the  presenta- 
tion of  a  proper  voucher.  Shamlefifer  went  to  the 
state  auditor's  ofiSce  and  presented  the  claim  in  his 
own  behalf,  in  the  following  form : 

''The  State  of  Kansas,  ToW.F.  Shamlefifer,  Treas.,  Dr. 

March  2,  1894,  For  amount  subscribed  by 
citizens  of  Morris  county  to  the  World's 
Fair,  1893, |200  00 

''State  op  Kansas,  Shawneb  County,  ss. 

"  I  do  solemnly  swear  that  the  above  bill  is  just,  cor- 
rect, and  remains  due  and  unpaid ;  that  the  amount 
claimed  therein  is  actually  due  according  to  law. 

(Signed)         W.  F.  Shamleffeb." 

"Sworn  to  and  subscribed  before  me,  this  2d  day  of 
March,  a.  d.  1894.      A.  P.  Shbeve,  Notary  Public.'* 

The  voucher  so  made  was  audited  and  allowed,  and 
a  warrant  based  thereon  was  issued  upon  the  state 
treasurer,  who  paid  the  money  to  Shamlefifer.  The 
amount  so  drawn  has  never  been  paid  to  Lower,  either 
as  county  treasurer  or  otherwise,  and  it  has  never 
been  covered  into  the  treasury  of  Morris  county,  but 
has  been  retained  and  used  by  Shamleflfer  for  his  own 
individual  purposes,  he  claiming  that  he  had  a  right 
to  the  same,  on  the  ground  that  Morris  county  owed 
him  for  services  rendered  over  twenty  years  before. 

Neither  the  county  treasurer  nor  the  sureties  on  his 
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official  bond  are  liable  for  the  money  so  obtained  and 
misappropriated  by  Shamleffer.  The  county  treasurer 
did  not  draw  the  money  belonging  to  Morris  county 
from  the  state  treasury,  nor  did  he  authorize  any  one 
to  draw  it  from  the  state  for  him.  He  gave  Sham- 
leffer an  order  for  the  money,  it  is  true,  but  it  was  on 
Howe,  a  private  citizen,  and  as  he  had  neither  pos- 
session nor  control  of  the  funds  out  of  which  the  claim 
was  to  be  paid,  the  order  was  not  honored.  The 
money  was  paid  by  the  state  officers  upon  a  claim 
made  by  Shamleffer  himself  against  the  state,  and  not 
on  one  made  in  behalf  of  the  county  by  Lower ;  and, 
besides,  the  claim  paid  was  not  for  money  due  to  the 
county,  but  it  was  for  an  "  amount  subscribed  by  citi- 
zens of  Morris  county."  No  claim  was  presented  in 
behalf  of  the  county  treasurer,  nor  for  the  payment  of 
money  belonging  to  the  county,  and  the  state  officers 
were  without  warrant  to  allow  or  pay  out  the  funds  of 
the  county  on  the  voucher  presented.  The  two  hundred 
dollars  due  the  county  was  not  received  by  the  county 
treasurer,  nor  was  it  drawn  from  the  state  treasury ; 
and  hence,  no  liability  has  arisen  therefor  against 
Lower  or  his  bondsmen. 

The  judgment  of  the  court  of  appeals  will  be  re- 
versed and  the  judgment  of  the  district  court  will  be 
affirmed. 
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Ghablbs  a.  Bbss  et  al.  y.  Thb  Atchison,  Topbba  &       \wm 
Santa  Fb  Railway  Company.  I^5LJ^- 

No.  11,712.    (62  Pao.  908.) 

1.  Pbrsoital  IvjvnY— Contributory  Negligence  by  Infant  In 
detennining  whether  a  person  has  been  guilty  of  acts  amounting 
to  contributory  negligence,  his  age  is  of  no  significance  except  as 
a  mark  of  capacity.  In  an  action  for  personal  injury  to  an  infant, 
it  is  not  error  for  the  court  to  take  the  case  from  the  jury  where 
it  clearly  appears  that  the  child  had  a  capacity  for  self-protection 
which  it  culpably  omitted  to  use  in  face  of  danger  which  it  knew 
and  sufficiently  appreciated. 

2. Case  DistinguiaJied,    The  case  of  Biggs  v.  Wire  C0.9 

eo  Kan.  217,  56  Pac.  4,  id  L.  B.  A.  666,  distinguished. 

Error  from  Leavenworth  district  court;  Louis  A. 
Mybrs,  judge.  Opinion  filed  December  8, 1900.  Af- 
firmed. 

STATBMBNT. 

Thb  plaintiffs  below,  plaintiffs  in  error  here,  were 
the  parents  of  Claude  D.  Bess,  a  minor,  who,  at  the 
time  of  his  death,  was  fifteen  years  and  ten  months  old. 
Between  the  place  of  residence  of  the  deceased  and 
the  business  part  of  the  city  of  Leavenworth  there 
were  situated  many  railroad-tracks  and  switches 
owned  by  the  defendant  company,  over  which  they 
operated  their  engines  and  cars.  A  part  of  these 
tracks  crossed  Seneca  street  at  and  near  its  intersec- 
tion with  Eighth  street.  On  or  near  Seneca  street, 
about  sixty  feet  west  of  its  intersection  with  Eighth 
street,  the  railway  company  had  put  in  what  is  called 
a  three-throw  switch.  By  the  throwing  of  this  switch 
a  train  operated  from  the  west  toward  Eighth  street 
might  be  run  or  diverted  to  any  one  of  the  three  dif- 
ferent tracks  running  across  that  street.  It  was 
shown  that  many  persons,  including   the  deceased, 
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were  in  the  habit  of  walking  over  and  along  the 
tracks  in  question  to  get  to  the  business  part  of 
the  city.  Eighth  street  runs  north  and  south  and 
Seneca  street  east  and  west,  and  at  the  time  the 
plaintiffs'  son  was  struck  by  the  cars  he  was  about  ten 
feet  from  Seneca  street  and  forty- seven  feet  from 
Eighth  street,  on  the  private  ground  of  the  company, 
being  lot  1  of  block  16  of  Roelofson's  subdivision  to 
the  city  of  Leavenworth.  He  had  walked  in  an  east- 
erly direction  from  Tenth  and  Miami  streets  along 
the  south  side  of  the  company's  lead  track.  While  he 
was  so  walking  the  employees  of  the  railway  company 
were  engaged  in  switching  cars  west  in  the  neighbor- 
hood of  Eighth  and  Seneca  streets  to  the  main  lead 
track.  The  cars  were  backed  in  on  another  of  the 
three  tracks,  and  again  back  on  the  main  line  several 
hundred  feet  west  of  the  three-throw  switch,  where 
the  train  stopped,  the  engine  being  at  the  west  end  of 
the  train.  While  it  was  stopping  the  boy  passed  it. 
He  continued  along  the  track  eastward  past  the  switch, 
which  was  set  on  a  different  track  from  the  one  on 
which  he  was  killed.  After  he  passed  the  switch  the 
train  backed  east,  and  the  switch  was  thrown  to  the 
track  on  which  he  was  killed.  Just  before  the  train 
reached  him,  which  was  going  at  the  rate  of  four  miles 
per  hour,  he  turned  suddenly  to  cross  the  track  on 
which  the  train  was  coming,  was  struck  by  the  cars 
and  killed.  No  whistle  was  blown  or  bell  rung  by 
those  in  charge  of  the  train.  At  the  time  he  started 
to  go  across  the  track  the  conductor,  who  was  about  a 
block  away,  shouted  at  him,  but  the  warning  came 
too  late.  He  could  have  seen  the  cars  backing  up  if 
he  had  looked. 

The  court  below  sustained  a  demurrer  to  plaintiffs' 
evidence,  which  ruling  has  been  brought  here  for  re- 
view. 
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John  T.  O'Keefe,  David  Kelso,  and  N.  E.  Van  Tuyl, 
for  plaintiffs  in  error. 
A.  A.  Hurd,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  The  testimony  introduced  by  the  plain- 
tiffs below  showed  that  the  deceased,  up  to  the  time 
he  stepped  on  the  track,  was  walking  in  a  place  of 
safety  between  what  is  called  the  main  line  and  the 
track  next  to  it.  He  was  familiar  with  the  location, 
and  had  traveled  over  the  ground  adjacent  to  these 
railroad-tracks  many  times.  He  knew  that  the  em- 
ployees of  the  railway  company  Were  engaged  in 
switching  freight-cars,  and  just  before  his  death  he 
had  passed  the  very  train  which  struck  him,  a  short 
distance  west  of  the  place  where  he  was  killed.  Thi^ 
train,  consisting  of  an  engine  and  six  or  seven  cars, 
was  moving  about,  with  nothing  to  prevent  its  being 
seen  by  a  person  walking  through  the  yard.  Had  the 
plaintiffs'  son  taken  the  slightest  precaution,  by  look- 
ing or  listening,  to  ascertain  whether  the  train  which 
he  had  passed  a  few  minutes  before  was  backing  up, 
he  would  have  escaped  the  injuries  which  resulted 
in  his  death.  He  was  in  a  place  of  safety  up  to  the 
time  of  his  suddenly  stepping  in  front  of  the  approach- 
ing cars.  It  appeared  in  the  testimony  that  no  warn- 
ings could  have  availed  to  prevent  the  injury  after  the: 
boy  stepped  on  the  track. 

In  Railroad  Co.  v.  Holland,  60  Kan.  209,  56  Pac.  6, 
it  was  said : 

'*A  person  who  sees  a  railroad-track  upon  which 
trains  may  pass  at  any  time  is  already  warned  of 
danger,  and  it  is  the  imperative  duty  of  one  about  to 
cross  the  tracks  of  a  railroad  at  least  to  look  and  listen 
for  approaching  trains.     If  he  fails  to  look,  when  by 
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looking  he  could  see  a  coming  train,  and  there  is  no 

excuse  for  such  failure,  he  will  be  deemed  guilty  of 

negligence  per  ae  and  not  entitled  to  recover  for  inju- 

tries  sustained  in  a  collision  with  a  train,  although 

I  those  in  charge  of  the  train  failed  to  give  any  signals 

.of  its  approach."     (See,  also,  Railway  Co.  v.  Willey, 

60  Kan.  819,  58  Pac.  472 ;  Beal  v.  Railway  Co.,  ante, 

•p.  250,  62  Pac.  321.) 

Counsel  for  plaintiffs  in  error  contend  that  the  ques- 
tion of  the  boy's  contributory  negligence  should  have 
been  submitted  to  the  jury,  and  ought  not  to  have 
been  determined  by  the  court  as  a  matter  of  law  on  a 
demurrer  to  the  evidence.  The  testimony  showed  that 
the  boy  was  bright  and  intelligent,  strong  and  in  good 
health,  and  that  he  was  nearly  sixteen  years  of  age. 
He  had  lived  in  the  neighborhood  of  these  tracks  about 
five  years,  and  had  observed  the  switching  of  cars  back 
and  forward  in' the  yards.  Previous  to  the  accident 
he  had  been  working  for  wages  in  a  factory,  and  be- 
fore that  had  clerked  in  a  drug-store.  He  attended 
school  in  the  winter  and  worked  during  the  summer 
months. 

A  person,  infant  or  not,  is  required  to  exercise  only 
such  capacity  as  he  possesses.  The  caution  required 
of  an  infant  is  measured  by  his  maturity  and  capacity, 
and  this  is  to  be  determined  in  each  case  by  the  cir- 
cumstances of  that  case.  (Railroad  Company  v.  Glad- 
mon,  15  Wall.  401,  21  L.  Ed.  114.)  Age  is  of  no 
^significance  except  as  a  mark  of  capacity.  (The  West- 
ern and  Atlantic  Railroad  Co.  v.  Young,  81  Ga.  397,  7 
S.  E.  912;  s.  c,  12  Am.  St.  Rep.  320;  Thompson  v. 
B.  R.  Co.,  145  N.  Y.  196,  39  N.  E.  709.)  In  this 
state  a  minor  at  fifteen  years  of  age  may  enter  into  a 
contract  of  marriage.  (Gen.  Stat.  1897,  ch.  100,  §  242  ; 
Gen.  Stat.  1899,  §2168.)  At  the  same  age  he  may 
choose  his  own  guardian.     Both  acts  involve  the  ex- 
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ercise  of  discretion.  If  the  person  killed  had  been  an 
adult — that  is,  over  the  age  of  twenty-on,e  years — of 
sound  mind,  and  possessed  of  all  his  faculties,  there 
could  be  no  room  for  doubt  that  the  railway  company 
would  not  have  been  responsible.  The  arbitrary  test 
of  age  alone  should  not  govern  the  court  in  its  sub- 
mission of  the  cause  to  the  jury.  If  such  rule  be 
adopted,  then  in  every  case  where  contributory  negli- 
gence is  interposed  to  defeat  a  claim  for  personal  in- 
juries, all  consideration  of  the  capacity,  intelligence 
and  responsibility  of  the  person  injured  is  withdrawn 
from  the  court  and  submitted  to  the  jury,  where  the 
person  injured  is  under  twenty-one  years  of  age,  not- 
withstanding he  may  have  been  close  to  the  age  of 
majority  and  as  capable  in  all  respects  as  an  adult, 
and  sui  juris.  (Shearm.  &  Red.  Neg.,  5th  ed.,  §73.) 
In  the  case  of  Merrymcm  v.  C.  R.  I.  &  P.  Ry.  Co.,  85 
Iowa,  634,  638,  52  N.  W.  546,  a  boy  thirteen  years  and 
one  month  of  age  was  injured  while  jumping  on  a 
turn-table,  whicH  had  been  set  in  motion  by  other 
boys.  In  an  action  to  recover  for  the  injury,  the  plain- 
tiff admitted  that  he  knew  the  distance  between  the 
ends  of  the  table  and  the  eiiibankment ;  that  if  his  leg 
was  caught  between  them  it  would  be  crushed ;  that  if 
he  had  thought  of  the  danger  he  would  have  avoided 
it,  but  that  he  did  not  think  of  it  because  he  was  hav- 
ing fun.     The  court  said : 

''There  are  numerous  cases  which  hold  that  the 
question  of  negligence  on  the  part  of  minors  is  for  the 
jury  to  determine,  and  such  is  the  rule  where  the 
ability  of  the  minor  to  comprehend  the  result  of  his 
acts  and  the  danger  to  which  they  will  expose  him  is 
controverted.  But  this  case  involves  no  question  of 
that  kind.  A  little  attention  to  his  surroundings 
would  have  shown  the  plaintiff  his  danger.  He  fully 
understood  what  would  happen  to  his  leg"  if  caught 
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between  the  table  and  the  embankment,  and  some 
care  on  his  part  would  have  been  Bufficient  to  avoid 
all  danger.  The  fact  that  his  attention  was  diverted 
by  the  play  in  which  he  was  engaged  did  not  excuse 
his  failure  to  exercise  at  least  the  slight  degree  of 
care  which  was  needed  for  his  protection.  The  con- 
clusion is  irresistible  that  the  proximate  cause  of  the 
accident  was  a  want  of  that  attention  and  care  on  his 
part  which  his  knowledge  and  judgment  required  him 
to  exercise.'' 

Under  the  circumstances  of  this  case,  it  would  have 
been  an  evasion  of  responsibility  for  the  court  to 
submit  to  the  jury  the  question  whether  the  minor 
was  of  sufficient  age  and  intelligence  to  comprehend 
the  results  of  his  own  negligence.  A  man  of  twenty- 
one,  possessing  no  more  knowledge  of  the  world,  no 
better  educated  and  no  more  active  mentally  or  phys- 
ically would  have  been  charged,  as  a  matter  of  law,  with 
the  consequences  of  such  rashness  or  want  of  care ; 
and  no  certain  time  of  life,  after  the  irresponsible  age 
of  tender  childhood  has  passed,  should  be  arbitrarily 
fixed  to  determine  the  limits  of  discretion  or  account- 
ability for  acts  done  or  duties  neglected.  The  legis- 
lative declaration  that  the*  period  of  minority  extends 
in  males  to  the  age  of  twenty-one  years  was  obviously 
not  intended  to  make  that  age  when  reached  a  time  when 
the  rules  of  evidence  become  changed,  or  their  force 
impaired  with  respect  to  the  conduct  of  persons 
charged  with  contributory  negligence  who  have  lived 
a  shorter  time.  It  could  be  urged  with  much  force 
that  the  statute  which  permits  a  male  infant  of  the  age 
of  fifteen  years  to  enter  into  and  carry  out  a  contract 
of  marriage  implies  the  possession  of  a  high  degree  of 
discretion  and  judgment,  and  a  manhood  adequate  to 
the  responsibilities  assumed.  If  the  deceased  in  this 
case  had  been  married,  which  he  might  lawfully  have 
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been,  that  fact  would  not  have  been  a  determining 
consideration  in  an  inquiry  whether  he  was  able  to 
look  out  for  himself  at  the  time  he  was  beset  with  the 
dangers  which  caused  his  death. 

Nor  can  it  be  said  that  the  fixing  by  statute  of  a 
year  when  majority  is  reached  must  be  held  decisive 
in  all  cases  of  the  time  when  a  person  has  arrived  at 
a  period  of  accountability  for  his  negligent  acts.  Irre- 
spective of  laws  which  remove  the  minor's  political 
disability  at  one  age,  and  confer  a  right  to  marry  at 
another,  courts  must  look  at  the  capacity,  natural  and 
acquired,  of  him  whose  conduct  is  under  scrutiny,  and 
if  it  clearly  appears  from  the  evidence  that  the  child 
had  a  capacity  for  self-protection  which  it  culpably 
omitted  to  use  in  face  of  a  danger  which  it  knew  and 
sufficiently  appreciated,  then  no  question  is  left  for 
the  jury  to  pass  on  concerning  the  contributory  negli- 
gence of  the  person  charged  with  it.  The  court 
ought  not  to  be  required  to  release  its  grasp  on  the 
facts  presented  to  a  jury,  nor  be  hampered  in  apply- 
ing its  intelligence  to  their  probative  force,  in  a  case 
where  it  manifestly  appears  that  negligence  contribu- 
ting to  an  injury  which  is  the  subject  of  the  action 
proceeds  from  a  person,  though  under  age,  who  has 
ample  capabilities  to  make  him  apprehensive  of  threat- 
ened harm  and  who,  at  the  same  time,  is  possessed  with 
sufficient  physical  strength  to  avoid  it.  See  Wallace  v. 
New  York  &c.  Railroad,  165  Mass.  236,  42  N.  E.  1125 ; 
Cleveland  C.  C.  &  St.  L.  Ry.  Go.  v.  Tartt,  12  C.  C.  A. 
625,  64  Fed.  830 ;  Felton  v.  Aubrey,  43  U.  S.  App.  278, 
20  0.  0.  A.  436,  74  Fed.  350. 

The  case  of  Biggs  v.  Wire  Co.,  60  Kan.  217,  56  Pac. 
4,  44  L.  R.  A.  655,  is  cited  by  counsel  for  plaintiffs  in 
error  as  decisive  of  the  question  before  us.  While  the 
general  language  used  in  the  syllabus  of  that  case 


Digitized  byLjOOQlC 


806         SUPREME  COURT  OF  KANSAS. 

Newton  v.  Lyon. 

seems  broad  enough  to  cover  the  proposition  involved 
here,  yet  the  facts  in  the  case  at  bar  more  sharply 
present  the  question  of  the  infant's  contributory  neg- 
ligence, and  differ  in  many  material  respects  from 
those  on  which  the  decision  in  the  Biggs  case  was 
based.  In  the  latter  case  the  death  of  the  infant  was 
caused  by  a  set-screw  attached  to  a  revolving  shaft, 
the  velocity  of  which  was  so  great  that  it  was  said 
that  **  neither  a  boy  of  fourteen  nor  a  man  of  mature 
years  could  have  seen  it/* 

The  Judgment  of  the  district  court  will  be  affirmed. 


62"  306 

7?"^]  Edmond  B.  Nbwton  et  al.  v.  Stephen  Lyon  et  al. 

62      306 

75     J6j  No.  11,719.    (62  Pac.  1000.) 

1.  Agreement  to  Devise  Jjavh^  Specific  Performance,  A  note 
or  memorandum  in  writing  of  an  agreement  to  devise  land,  made 
upon  sufficient  consideration  and  signed  by  the  person  making  it, 
may  be  enforced  against  his  heirs  or  devisees  by  an  action  to  com- 
pel a  conveyance  from  them  in  specific  performance  of  the  prom- 
isor's agreement. 

2.  Statute  of  Frauds.    Facts  stated  in  a  petition  held  to 

be  sufficient  allegations  of  a  note  or  memorandum  in  writing  of  an 
agreement  to  devise  real  estate  to  satisfy  the  statute  of  frauds. 

Error  from  Labette  district  court,  A.  H.  Skidmore, 
judge.     Opinion  filed  December  8,  1900.     Reversed. 

,  M.  E.  WilliamSy  for  plaintiffs  in  error. 
A.  D.  Neale,  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

DosTER,  C.  J. :  This  was  an  action  by  Edmond  B. 
and  Harriet  S.  Newton  against  Stephen  and  Cornelia 
Lyon  and  George  and  Josie  Hitchcock  to  compel  the 
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execution  of  a  conveyance  of  a  quarter-section  of  land 
in  specific  performance  of  an  agreement  which  Elam 
S.  Hitchcock,  the  ancestor  of  defendants  and  a  former 
owner  of  the  land,  had  made  to  devise  it  by  last  will 
to  the  plaintiffs.  A  demurrer  to  the  petition  was  sus- 
tained and  from  the  judgment  sustaining  it  error  has 
been  prosecuted  to  this  court.  A  summary  of  tho 
facts  stated  in  the  petition  is  as  follows :  The  plain- 
tiffs, Edmond  and  Harriet  S.  Newton,  are  husband 
and  wife,  and  said  Harriet  is  the  daughter  of  Elam  S. 
and  Susan  B.  Hitchcock,  both  now  deceased.  Stephen 
and  Cornelia  Lyon  are  husband  and  wife,  as  likewise 
are  Greorge  and  Josie  Hitchcock.  The  said  Cornelia 
and  George  are  also  children  of  the  said  Elam  S.  and 
Susan  B.  Hitchcock,  and  they,  with  the  aforesaid  Har- 
riet, are  the  only  children  and  heirs  of  the  deceased 
Hitchcocks.  Elam  S.  Hitchcock,  the  father,  was  the 
owner  of  certain  town  lots  and  also  the  owner  of  a 
quarter-section  of  land,  the  latter  being  the  only  farm 
land  owned  by  him.  About  1872  the  plaintiffs,  the 
New  tons,  built  a  dwelling-house  on  the  town  lots,  at  a 
cost  of  about  f500,  and  occupied  it  for  a  short  time, 
under  an  agreement  that  such  town  property  should 
be  eventually  conveyed  to  the  daughter,  Harriet,  but 
the  father  and  mother  presently  took  possession  of  it 
and  resided  on  it  for  many  years  without  paying  rent 
therefor,  and  without  conveying  it  or  repaying  the 
money  expended  in  constructing  the  dwelling,  prom- 
ing,  however,  from  time  to  time,  to  do  so.  August  18, 
1882,  the  father  wrote  a  letter  to  his  son-in-law,  New- 
ton, seemingly  in  reply  to  ome  previously  received 
from  the  son-in-law,  or  in  reference  to  some  previous 
conversation  had  between  them  concerning  the  dispo- 
sition of  the  father's  property  between  his  children. 
This  letter  does  not  make  any  specific  promise  of  con- 
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veyance  or  devise  of  property  to  the  son-in-law,  but 
implies  that  the  subject  is  under  consideration,  and 
that  the  expenditure  of  money  by  the  Newtons  upon 
the  town  lots  is  to  be  taken  into  account,  and  that  the 
son-in-law  may  have  an  option  to  take  the  quarter- 
section  of  land  as  against  the  town  lots  and  some 
personal  property.  August  23,  1882,  Newton,  the 
son-in  law,  wrote  a  letter  to  the  father  in  acknowledg- 
ment of  the  receipt  of  the  letter  from  the  latter,  in 
which  he  expressed  satisfaction  with  the  view  enter- 
tained by  the  father  concerning  the  disposition  of  his 
property,  and,  among  other  things,  said  :  ''J  am  will- 
ing to  be  bound  to  such  a  settlement  of  affairs  and 
take  the  farm/'  In  September  following,  the  father 
wrote  again  to  the  son-in-law,  as  follows : 

**  Yours  of  August  31  is  received.  I  have  told  you 
in  a  former  letter  what  my  mind  was  in  regard  to 
what  property  I  have  left  and  the  division  as  near  as 
the  circumstances  would  permit.  And  now  you  are 
at  liberty  to  make  your  choice  (which  is  the  advantage 
I  give)  which  you  would  like.  If  you  want  the  farm, 
you  may  consider  you  get  your  |500  back  in  it,  or  if 
you  prefer  the  other  say  so  very  soon,  as  I  intend  to 
make  writings  before  long  and  such  as  will  stand  after 
I  am  gone,  that  there  will  be  no  controversy.'* 

The  petition  also  stated  that  it  was  agreed  between 
the  Newtons  and  ihe  father  that  a  testamentary  de- 
vise of  the  land  would  be  satisfactory  to  the  former ; 
that  the  father  and  mother  might  retain  the  land 
during  their  lives  and  enjoy  the  rents  and  profits  of 
it,  and  that  they,  the  Newtons,  would,  as  they  might 
be  able  and  as  was  necessary,  advance  money  to  im- 
prove the  farm  and  pay  the  taxes  on  it.  Some  letters 
from  the  father  to  the  son-in-law  were  attached  to  the 
petition  as  exhibits,  which  quite  satisfactorily  showed 
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that  money  was  advanced  by  the  latter  over  a  number 
of  years  for  such  purposes. 

;  The  petition  further  alleged  that  the  father,  in  exe- 
cution of  the  agreement  before  spoken  of,  did  execute 
his  last  will  and  testament,  devising  the  farm  to  the 
daughter  Harriet,  but  that  he,  by  codicil  and  without 
the  consent  of  the  plain tiflfs,  subsequently  revoked  such 
devise  and  vested  the  title  to  the  land,  upon  his  death, 
equally  among  his  three  children.  Attached  to  the 
petition  is  a  copy  of  the  will  and  codicil  referred  to, 
by  which  it  appears  that  in  1891  the  testator  devised 
all  his  property,  both  real  and  personal,  to  his  wife, 
Susan,  during  her  natural  life,  with  a  direction  that 
his  executors  sell  the  land  when  a  mortgage  that  ex- 
isted on  it  became  due,  and  from  the  proceeds  pay, 
first,  the  mortgage  indebtedness,  and  secondly,  invest 
the  remainder  in  securities  and  apply  the  income  from 
them  to  the  support  of  his  wife,  and  should  that  not 
be  sufficient,  that  the  principal  be  applied  to  her  main- 
tenance. The  will  further  directed,  that  upon  the 
death  of  the  testator's  wife,  all  remaining  real  and 
personal  estate  should  go  to  his  daughter  Harriet,  sub- 
ject to  the  payment  of  legacies  of  (500  each  to  his 
daughter  Cornelia  and  his  son  George.  In  1892  the 
testator  added  to  his  will  a  codicil,  declaring  that  he 
did  ''hereby  give  and  bequeath,  out  of  the  personal 
and  real  property  bequeathed  to  my  daughter,  Harriet 
S.  Newton,  as  set  forth  in  above  will,"  legacies  of 
$100  each  to  the  home  and  foreign  missionary  socie- 
ties of  the  Presbyterian  church.  In  1894  the  testator 
added  a  second  codicil,  devising  and  bequeathing  all 
of  his  property  to  his  wife,  and  directing  that  upon  her 
death  all  of  it  then  remaining  should  be  divided  in 
equal  parts  among  his  children,  Cornelia,  George,  and 
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Harriet.    The  wife  died  before  the  testator  did,  and 
therefore  the  will  never  took  effect  as  to  her. 

The  above  epitomizes  the  facts  alleged  in  the  peti- 
tion. In  our  judgment  they  state  a  cause  of  action,* 
and  therefore  the  demurrer  was  improperly  sustained. 
An  agreement  in  writing,  made  upon  sufficient  con-, 
sideration,  to  devise  real  estate,  is  enforceable  by  spe- 
cific performance  against  the  heirs  or  devisees  of  the 
testator.  (Fry,  Spec.  Perf.,  3d  ed.,  §223;  Waterm. 
Spec.  Perf.  §  41.)  The  writings  attached  as  exhibits 
to  the  petition,  being  signed  by  the  party  to  be  charged, 
when  explained  in  the  light  of  the  facts  and  circum- 
stances set  forth  in  the  pleading,  are  sufficient  notes 
or  memoranda  of  an  agreement  in  respect  to  the  land 
to  satisfy  the  requirements  of  section  6  of  the  statute 
of  frauds.  (Gen.  Stat.  1897,  ch.  112,  §  6;  Gen.  Stat. 
1899,  §  3072.) 

The  case  is  discussed  by  counsel  for  defendants  in 
error  and  to  a  large  extent  by  counsel  for  plaintiffs  in 
error  as  though  the  agreement  to  devise  was  enforce- 
able, if  at  all,  as  a  trust  resting  upon  the  testator, 
Elam  S.  Hitchcock,  and  as  though  the  validity  or  exe- 
cution of  such  agreement  depended  upon  an  interpre- 
tation of  the  statute  concerning  trusts.  This  is  not 
the  case.  The  only  statute  bearing  on  the  subject  is 
the  statute  of  frauds,  and  the  only  general  question 
involved  in  it  is  the  one  relating  to  the  enforceability 
of  agreements,  upon  consideration,  to  devise  lands. 
The  judgment  of  the  court  below  is  reversed,  with  di- 
rections to  overrule  the  demurrer  to  the  petition. 
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The  T.  B.  Townsend  Bbice  and  Contracting  p     «|8 

Company  v.  John  W.  Allen  et  oi.  62~  3iii 

77       714 
No.  11,720.«    (62  Pao.  1008.)  > 

MoRTGAGB  AND  LsASB  —  Clay  in  Bank — Invalid  on  Brick  not 
Manufactured.  The^owners  of  a  brick-yard  leased  it  to  another, 
and  stipulated  in  the  lease  that  they  should  retain  and  hold  a 
mortgage  lien  on  the  clay  in  the  bank  and  upon  the  brick  manu- 
factured therefrom  as  security  for  any  unpaid  rent.  The  clay  in- 
tended to  be  covered  by  the  mortgage  was  in  its  natural  state,  and 
not  severed  or  set  apart  in  any  manner.  Afterward  the  lessee 
manufactured  brick  and  sold  the  same  while  a  portion  of  the  rent 
was  unpaid,  and  an  action  for  the  value  of  the  brick  sold  was 
brought  against  the  purchaser.  Meld,  that  the  mortgage  con- 
tract did  not  create  a  lien  on  the  brick  not  manufactured  or  in 
existence  when  the  mortgage  was  executed. 

Error  from  court  of  appeals,  northern  department ; 
John  H.  Mahan,  Abijah  Wells,  and  Sam'l  W. 
McElroy,  judges.  Opinion  filed  December  8,  1900. 
Reversed. 

Henry  ElUsUmy  for  plaintiff  in  error. 

Wollmanf  Solomon  &  Cooper,  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  J. :  John  W.  Allen,  James  P.  McGuire, 
John  H.  Barry,  and  T.  J.  Emlen,  who  owned  six  acres 
of  land  near  Atchison  upon  which  there  were  machin- 
ery and  appliances  for  the  manufacture  of  vitrified 
brick,  leased  the  same  to  John  Gaffney  for  a  term  of 
one  year  at  a  stipulated  rental,  payable  monthly. 
The  instrument  also  provided  that  the  lessors  should 
have  and  retain  a  lien  on  the  clay  and  material  taken 
from  the  premises  and  upon  the  brick  manufactured 
there  to  secure  the  payment  of  accrued  and  unpaid 

*  For  opinion  by  the  court  of  appeals,  see  9  Kan.  App.  230, 69  Pao. 
683.— Rbp. 
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rent.  Gaffnej  at  once  entered  into  possession  of  the 
premises  and  manufactured  large  quantities  of  vitri- 
fied paving  brick.  On  November  10,  1894,  the  T.  B. 
Townsend  Brick  and  Contracting  Company  purchased 
a  large  quantity  of  brick  from  Gafifney,  including 
those  in  controversy,  and  immediately  after  the  pur- 
chase took  possession  of  the  same.  The  rent  due  to 
the  lessors  had  been  paid  down  to  and  including  the 
14th  day  of  October,  1894,  and  when  the  controversy 
arose  between  the  lessors  and  the  purchasers  of  the 
brick  there  was  due  from  Gafifney  to  the  lessors  for 
rent  the  sum  of  f  250.  The  lessors,  claiming  the  brick 
so  purchased  and  taken  possession  of  by  the  T.  B. 
Townsend  Brick  and  Contracting  Company  by  virtue 
of  the  conditions  and  lien  stated  and  given  in  the 
lease,  brought  this  action  to  recover  the  value  of  the 
brick,  and  the  trial  court  sustained  the  lien  claimed 
by  the  plain tififs  and  rendered  judgment  in  their  favor. 
The  judgment  was  affirmed  by  the  court  of  appeals, 
and  the  validity  of  the  mortgage  lien  is  again  pre- 
sented for  consideration. 

It  may  be  assumed  that  the  lease  created  a  lien  on 
any  brick  that  had  been  made  and  were  in  existence 
when  the  lease  was  executed  and  filed  in  the  office  of 
the  register  of  deeds ;  but  can  it  be  held  to  create  a  lien 
on  brick  made  long  afterward  ?  None  of  the  brick  in 
controversy  had  been  made  when  the  lease  was  exe- 
cuted, and  even  the  clay  and  shale  from  which  brick 
were  subsequently  made  were  then  in  the  bank  and 
in  a  natural  state.  The  face  of  the  bank  had  been 
properly  stripped,  but  before  the  clay  used  to  produce 
the  bricks  in  controversy  had  been  reached,  clay  suf- 
ficient to  make  a  million  of  bricks  had  been  taken 
from  the  bank.  The  clay  and  shale  in  the  bank  have 
peculiar  qualities  necessary  for  the  manufacture  of 
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vitrified  brick,  qualities  which  ordinary  clay  does  not 
contain,  but  no  portion  of  the  same  which  ultimately 
became  an  element  in  the  brick  in  controversy  was  in 
any  manner  set  apart  by  severance  nor  by  the  mark- 
ing of  the  place  from  which  it  should  be  taken.  There 
w£i8  no  agreement  nor  was  it  in  contemplation  of  the 
parties  that  any  particular  clay  on  the  premises  should 
be  used,  but  the  lessee,  Gaffney,  had  the  right  to  take 
clay  and  shale  for  the  purpose  of  making  brick  from 
any  portion  of  the  six-acre  tract  leased  to  him.  Cer- 
tainly the  brick  in  controversy  were  not  in  actual  ex- 
istence when  the  chattel  mortgage  was  made,  and  the 
clay  and  shale  which  entered  into  the  manufacture  of 
the  same  could  not  be  identified  in  any  manner. 

The  general  rule  is  that  no  one  can  mortgage  prop- 
erty which  does  not  exist  or  which  does  not  belong  to 
him.  It  is  true  parties  may  make  contracts  with  ref- 
erence to  after-acquired  property  which  will  be  upheld 
as  between  themselves,  but  such  contracts  are  not  to 
be  treated  as  chattel  mortgages.  The  contention  here 
is  that  the  clay  and  shale  used  in  producing  the  brick 
in  controversy  were  in  existence ;  that  these  consti- 
tuted the  principal  elements  which  entered  into  the 
making  of  the  brick  in  controversy;  and  therefore 
they  had  a  potential  existence  to  which  the  mortgage 
lien  might  attach.  It  is  specifically  agreed  that  the 
material  out  of  which  a  thousand  brick  were  made 
was  only  worth  from  twenty  to  thirty  cents,  while  that 
amount  of  brick  when  completed  was  worth  eight  dol- 
lars. It  is  also  agreed  that  the  nature  of  the  clay  was 
so  completely  changed  by  the  process  of  converting  it 
into  vitrified  brick  that  it  naturally  would  never  re- 
turn to  its  original  condition.  The  attempt  to  give  a 
chattel  mortgage  upon  the  clay  in  the  bank  was  inef- 
fectual,  because  there  was  no  severance,  no  setting 
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apart  by  marking  or  otherwise,  and  being  in  its  natu- 
ral state  it  must  be  regarded  as  real  estate,  and  we  are 
of  opinion  that,  under  the  authority  of  Long  v.  Hines, 
40  Kan.,  216,  16  Pac.  339,  the  brick  had  no  such  ac- 
tual or  potential  existence  when  the  mortgage  was 
made  as  to  subject  them  to  the  lien  of  the  same.  In 
that  case,  it  was  held  that  a  chattel  mortgage  on  a 
corn  crop  to  be  grown  in  the  future,  but  which  had 
not  been  planted  at  the  time  of  the  execution  pf  the 
mortgage,  was  void  as  against  subsequent  purchasers 
or  attaching  creditors,  although  the  mortgagor  was  in 
possession  of  the  land  when  the  mortgage  was  executed. 

While  it  is  held  that  a  valid  mortgage  may  be  given 
on  a  growing  crop,  the  crop  itself  has  a  potential 
existence  and  will  in  due  course  of  time  and  nature 
develop  and  mature ;  but  a  crop  cannot  be  said  to 
have  an  actual  or  potential  existence  merely  because 
a  person  may  have  soil  upon  which  to  grow  a  crop  or 
seed  for  that  purpose.  While  the  soil  and  the  seed 
are  essential,  a  crop  cannot  come  into  existence  except 
by  a  new  intervening  act,  and  except  with  the  assist- 
ance of  other  elements  and  forces.  {Cole  v.  Kerr,  19 
Neb.  553,  26  N.  W.  598.)  So  here,  while  the  clay  is 
an  essential  element  in  the  manufacture  of  brick,  the 
process  of  manufacture  completely  changes  its  form 
and  character.  The  brick  were  not  in  existence  when 
the  mortgage  was  executed,  and  besides,  they  would 
never  again  become  clay  or  return  to  the  original  con- 
dition. Other  elements  and  forces  were  employed  in 
the  manufacture,  so  that  the  identity  of  the  cliay  was 
entirely  lost,  and  the  product,  as  we  have  seen,  is 
worth  about  forty  times  more  than  the  clay  which  en- 
tered into  it. 

It  is  argued  that  because  clay  was  the  principal 
material  from  which  the  brick  were  made,  and  was  in 
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existence,  that  the  rule  of  Long  v.  Hinea,  supra,  can- 
not apply.  The  mortgagor  had  the  soil  and  seed 
in  the  case  mentioned,  which  were  the  principal  ele- 
ments for  the  production  of  the  crop,  but  the  product 
was  held  not  to  have  a  potential  existence ;  and  for 
like  reasons  it  must  be  held  that  the  product,  made 
largely  from  clay,  had  no  such  existence  when  the 
mortgage  was  made  as  to  make  it  subject  to  the  lien 
thereof.  It  having  been  held  that  the  instrument  was 
insufiScient  to  constitute  a  lien  on  the  brick  in  con- 
troversy, it  is  unnecessary  to  consider  the  points  made 
with  reference  to  the  filing  of  the  same  in  the  office  of 
the  register  of  deeds. 

The  judgments  of  the  district  court  and  of  the  court 
of  appeals  will  be  reversed,  and  the  cause  remanded 
with  directions  to  enter  judgment  in  favor  of  the  T. 
B.  Townsend  Brick  and  Contracting  Company. 


Anna  Habi  v.  Ohio  Township,  Saunb  County.  i  eg  315 

No.  11,797.    («2Pac.l010.)  hSLJ^. 

62    316 

TowHSHip  Trustebs — Notice  of  Defects  in  Highways.    The  five  I  fl»  .379| 

days'  notice  to  township  trusteee  of  defects  in  public  highways,  62  3i5i 

required  by  section  679  of  the  General  Statutes  of  1899  (Gen.  e7q_ii*l 

Btat.  1897,  ch.  42,  §  48),  in  order  to  charge  the  townships  with  I  ^  ^^^ 

damages  occasioned  by  such  defects,  means  actual  notice,  and  not         

notice  inferable  from  the  notoriety  or  long  continuance  of  the  de- 
ftets. 

Error  from  Saline  district  court ;  R.  F.  Thompson, 
judge.     Opinion  filed  December  8,  1900.     AflSrmed. 

David  Ritchie,  R.  A.  Lavitt,  and  Henry  C.  Long,  for 
plaintiff  in  error. 

Wilson  &  Wilson,  and  Z.  C.  MiUikin,  for  defendant 
in  error. 
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The  opinion  of  the  court  was  delivered  by 

DosTBB,  C.  J. :  This  was  an  action  brought  by  Anna 
Hari  against  Ohio  township,  Saline  county,  to  recover 
damages  for  injuries  sustained  on  account  of  a  defect- 
ive highway.  The  action  was  brought  under  section 
579  of  the  General  Statutes  of  1899  (Gen.  Stat.  1897, 
ch.  42,  §  48) ,  which  allows  a  recovery  against  a  town- 
ship on  account  of  defective  highways,  when  the  trus- 
tee of  such  township  shall  have  had  at  least  five  days' 
notice  of  the  existence  of  the  defects  prior  to  the  time 
when  the  injury  occurred.  A  demurrer  to  the  peti- 
tion was  sustained,  and  from  the  order  sustaining  it 
error  has  been  prosecuted  to  this  court. 

The  claim  of  error  relates  entirely  to  the  construc- 
tion of  the  statute  concerning  notice  to  the  township 
trustee.  Does  the  statute  require  actual  notice  to 
him,  or  is  that  notice  which  may  be  implied  from  the 
visible  character  and  long-continued  existence  of  the 
defect  sufficient  ?  The  plaintiff's  petition  disavowed 
all  claim  of  actual  notice  to  the  trustee  and  only 
charged  against  him  that  notice  which  may  be  pre- 
sumed from  the  open  character  and  continued  existence 
of  the  defect.  In  our  judgment,  such  last-mentioned 
kind  of  notice  is  insufficient.  The  statute  requires 
''at  least  five  days'  notice,"  and  that,  we  think,  means 
actual  notice.  It  is  notice  the  statute  requires,  and 
not  the  inference  of  notice.  Notice  of  a  fact  is  knowl- 
edge of  that  fact.  Constructive  notice  does  not  mean 
knowledge,  but  is  entirely  a  presumption  of  law. 
The  requirement  of  notice  for  '*at  least  five  days" 
implies  that  actual  notice  is  meant.  If  it  did  not  the 
statute  would  have  to  be  interpreted  as  though  it  read  : 
''The  existence  of  defects  for  such  length  of  time,  not- 
less  than  five  days,  sufficient  in  character  and  in  gen- 
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eral  notoriety  as  to  raise  a  presumption  of  knowl- 
edge.*' The  statute  cannot  be  so  construed.  The 
road  overseers  of  a  township  are  primarily  and  spe- 
cially charged  with  the  repair  of  the  public  highways. 
The  township  trustee  is  not  charged  with  that  duty, 
except  under  the  provisions  of  section  7430  of  the  Gen- 
eral Statutes  of  1899  (Gen.  Stat.  1897,  ch.  42,  §29). 
That  section  reads : 

''The  township  trustee  may  remove  obstructions 
from  the  highways  in  cases  where  the  road  overseers 
shall  refuse  or  fail  to  do  so ;  and  the  trustee  shall  in 
such  cases  have  all  the  power  of  road  overseers  in 
calling  out  the  inhabitants  to  perform  the  work  neces- 
sary to  remove  such  obstructions." 

This  section  necessarily  implies  actual  knowledge 
on  the  part  of  the  trustee.  Only  under  it  are  any 
specific  duties  in  relation  to  the  repair  of  highways 
imposed  on  the  trustees.  There  are  other  statutory 
provisions,  quite  general  in  terms,  and  some  of  them 
vague  in  meaning,  which  charge  a  township  trustee 
with  the  oversight  and  supervision  of  the  road  over- 
seers in  the  performance  of  their  duty ;  but,  in  gen- 
eral, and  as  just  stated,  it  may  be  said  that  the  trustee 
is  nowhere,  except  in  the  instance  mentioned,  spe- 
cially charged  with  the  observation  of  the  condition 
of  the  highways,  or  the  repair  of  defects  existing  in 
them ;  hence,  we  do  not  see  how  we  can  read  into  the 
statute  words  which  will  give  it  the  interpretation 
contended  for  by  the  plaintiff  in  error. 

We  do  not  regard  any  of  the  remarks  of  the  courts 
in  this  state,  quoted  in  the  briefs  of  counsel,  as  bear- 
ing upon  the  precise  question.  We  have  searched 
elsewhere  than  among  our  own  decisions  to  find  au- 
thority. The  case  of  Freeholders  v.  Hough,  55  N.  J. 
Law,  628,  28  Atl.  86,  is  more  nearly  in  support  of  the 
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plaintiff's  contention  than  any  others.  In  that  case 
the  court  construed  an  act  which  required  reasonable 
notice  to  an  officer  of  defects  in  a  highway  to  mean 
notice  inferable  from  their  notoriety  and  long  continu- 
^ance.  It  may  be  that  ** reasonable  notice"  of  a  defect 
in  a  highway  means  notice  presumable  from  its  open 
exposure  and  its  long  existence,  but  whether  that  be 
true  or  not  we  cannot  regard  the  case  mentioned  as 
one  to  influence  our  judgment.  Cases  of  constructive 
notice  to  the  governing  authorities  of  cities  of  defects 
in  streets  and  sidewalks  shed  no  light  on  the  question. 
Municipal  corporations  are  under  a  common-law  obli- 
gation to  respond  in  damages  for  injuries  occasioned 
by  such  defects,  and  they  are  therefore  chargeable 
with  what  the  common  law  esteems  as  notice.  Q^a8i 
corporations,  such  as  townships,  are  liable  only  as 
made  so  by  statute,  and  therefore  the  statutory  kind 
of  notice  must  be  given. 
The  judgment  of  the  court  below  is  sustained. 


C.  W.  Smith  v.  F.  0.   Nbwman,  as  Administrator, 
etc.,  et  al. 

No.  11,738.    (eZPao.  1011.) 

1.  Tax  Trrin -^Landlord  and  Tenant  A  tenant  not  under  any 
duty  or  obligation  to  pay  taxes  on  rented  land  may  purchase  the 
land  at  tax  sale,  and  thus  acquire  an  adverse  title  as  against  his 
former  landlord. 

2.  Ejectment  hy  Landlord — Estopped  from  Attacking 

Tax  Proceedings,  A  landlord  whose  title  was  based  on  bare 
possession  brought  an  action  of  ejectment  against  his  former  ten- 
ant who  had  obtained  a  tax  deed  to  the  land,  and  in  his  petition 
admitted  that  he  had  lost  his  possession  some  time  before  his 
action  was  begun.  Held,  that,  as  the  landlord  had  no  possession 
or  title,  he  was  not  in  a  position  to  attack  the  validity  of  the  tax 
proceedings  and  tax  deed  under  which  his  former  tenant  held. 
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Error  from  Lyon  difltrict  court;  W.  A.  Randolph, 
judge.     Opinion  filed  December  8,  1900.    AflBrmed. 

C.  B.  Graves f  and  J.  A.  Smith,  for  plaintiff  in  error. 
L.  B.  &  J.  M.  KeUogg,  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  J. :  This  was  an  action  brought  by  C. 
W.  Smith  to  recover  a  tract  of  land  in  Lyon  county 
from  C.  S.  Cross.  After  the  action  was  begun  Cross 
died,  and  the  case  was  revived  and  prosecuted  in  the 
name  of  his  heirs  and  the  administrator  of  his  estate. 
About  1881  E.  W.  Cunningham  obtained  a  tax-sale 
certificate  on  the  land,  and  the  interest  thus  acquired 
was  sold  and  transferred  to  F.  E.  Smith,  who  subse- 
quently transferred  it  the  plaintiff,  C.  W.  Smith.  The 
owner  of  the  land  redeemed  it  from  the  tax  sale,  and 
Smith  surrendered  his  certificate  to  the  county  treas- 
urer and  received  the  redemption  money.  A  wire 
fence  was  built  by  the  Smiths  enclosing  the  land  and 
making  it  a  part  of  a  pasture  controlled  by  them.  C. 
S.  Cross  rented  the  land  from  the  Smiths  in  1893,  and 
paid  them  rent  thereon  until  the  end  of  the  year  1895. 
No  taxes  were  paid  on  the  land  by  the  Smiths,  and 
it  was  sold  in  1892  for  the  taxes  of  the  preceding 
year,  and  in  1895  a  tax  deed  was  executed  to  F.  0. 
Lakin,  who  conveyed  the  same  to  C.  S.  Cross,  on 
December  28,  1895.  In  February,  1897,  a  tax  deed, 
based  on  other  taxes  which  were  in  default  on  the 
land,  was  issued  to  C.  S.  Cross.  After  Cross  ob- 
tained a  tax  title  to  the  land  he  refused  to  pay 
further  rent  to  the  Smiths,  and  he  held  possession  of 
the  land  for  the  years  1896,  1897,  and  1898,  and  until 
the  commencement  of  this  action,  holding  it  adversely 
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to  the  Smiths  and  every  one  else  under  the  tax  deeds 
referred  to.  At  the  trial  Smith  claimed  title  alone 
through  the  possession  which  he  formerly  held,  while 
Cross  based  his  right  upon  the  tax  titles  the  validity 
of  which  was  attacked,  and  the  court  found  in  favor 
of  the  defendant.  While  the  tax  deeds  under  which 
Cross  claims  are  valid  upon  their  faces,  it  is  conceded 
that  the  proceedings  upon  which  they  are  based  are 
irregular  and  defective. 

In  behalf  of  the  plaintiff,  it  is  contended  that  Gross, 
being  a  tenant  of  Smith,  could  not  deny  the  latter's 
title,  and  that  before  doing  so  he  must  surrender  the 
possession  derived  from  the  landlord.  The  fact  that 
Cross  was  holding  under  Smith  does  not  deprive  him 
of  the  right  to  acquire  a  tax  deed  to  the  property. 
The  taxes  upon  which  the  Lakin  deed  was  based  ac- 
crued before  the  Cross  tenancy  began.  Neither  at 
that  time  nor  during  the  tenancy  was  Cross  under  any 
obligation  to  pay  taxes.  That  obligation  rested  upon 
the  owner  or  those  claiming  to  own  the  land.  In 
Weichselbaum  v.  Curlett,  20  Kan.  709,  it  was  held!  that 
*'a  tenant  under  no  obligation  or  duty  to  pay  taxes 
may  purchase  the  property  at  a  tax  sale  made  during 
his  term  and  resist  recovery  by  his  former  landlord 
for  rent  accruing  after  the  tax  sale  by  virtue  of  an 
adverse  title  so  acquired.''  See,  also,  Shoup  v.  C.  B. 
U.  P.  Rid.  Co.,  24  Kan.  547,  558.  Cross  had  a  right 
to  and  did  acquire  a  tax  title  to  the  land,  and  after 
that  time  he  claimed  and  held  possession  under  that 
title,  and  not  under  Smith. 

Even  if  the  tax  deed  was  void  on  its  face,  and  the 
action  had  been  brought  by  the  owner  of  the  fee-simple 
title.  Cross,  who  had  paid  taxes,  penalties,  and  costs, 
would  have  been  entitled  to  hold  possession  until  the 
tax  charges  had  been  fully  paid.    {Smith  v.  Smith,  15 
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Kan.  290 ;  Redden  v.  Teffl,  48  Kan.  302,  29  Pac.  157.) 
He  certainly  was  entitled  to  hold  as  against  Smith, 
whose  only  claim  was  a  bare  possession,  and  which 
had  been  lost  a  considerable  time  before  this  action 
was  begun.  It  is  fundamental  that  a  person  attacking 
a  tax  deed  must  show  title  in  himself  to  the  land  in 
question.  (Ordwayv.  Cowles,  45  Kan.  447,  25  Pac. 
862.)  In  his  petition  Smith  admits  that  he  is  out  of 
possession,  and  not  haying  that  he  had  nothing.  He, 
therefore,  had  no  standing  to  attack  the  validity  of 
the  tax  proceedings  or  the  tax  deed  under  which  Cross 
held. 
The  judgment  of  the  district  court  will  be  affirmed. 


A.  Gabkibr,  JB.,  y.  James  M.  Squires.  es^r 

No.  11,760.    (62  Pae.  1006.)  ' , 

62       32U 

Fajlbe  lupmaovuvaxT— Evidence  of  Afotivea,  Id  an  aotioo  for  76  76| 
fake  imprisoninent,  the  motiTes  of  the  defendact  are  not  oia- 
terial  ao  f ar  as  establishing  a  rii^ht  of  actioD  ts  concerned,  and 
eyidence  of  good  faith  or  lack  of  maiioe  is  not  competent  to  reduce 
actual  damages,  but  may  be  received  to  avoid  punitive  or  exem- 
plary damages. 

Arrest  withoui  Warrant— Officer  and  Private  Person 

Distinguished,  An  arrest  by  an  officer  of  the  law  without  war- 
rant will  not  constitute  false  imprisonment  if  the  officer  arresting 
had  reasonable  grounds  to  believe  that  a  felony  had  been  com- 
mitted ;  but  a  private  person  arrests  without  a  warrant  at  his  peril, 
and  it  will  be  false  imprisonment  unless  it  can  be  shown  that  a 
felony  has  actually  been  committed. 

Arrest  to  Compel  Payment  of  Money  Unjtutiflable, 

The  law  contemplates  that  an  arrest,  either  by  an  officer  or  a  pri- 
vate person,  with  or  without  a  warrant,  is  a  step  in  a  public  prose- 
cution, and  it  must  be  made  with  a  view  of  taking  the  person 
arrested  before  a  magistrate  or  judicial  tribunal  for  examination 
or  trial;  and  if  the  purpose  of  the  arrest  and  detention  is  forcibly 
21—62  KAW . 
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to  compel  the  payment  of  money,  and  not  to  accomplish  the  prose- 
cution and  punishment  of  the  prisoner  by  legal  methods,  the  re- 
straint is  unjustifiable  and  illegal. 

Error  from  Wyandotte  court  of  common  pleas ;  W. 
G.  Holt,  judge.  Opinion  filed  December  8,  1900. 
Reversed. 

L.  C.  True,  and  Trickett  &  Bail,  for  plaintiff  in  error. 
James  S.  Gibson ,  George  W.  Littick,  and  Hale  &  Craig, 
for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  J.:  A.  Garnier,  jr.,  brought  an  action 
against  James  M.  Squires,  setting  up  three  causes  of 
action  :  ( 1 )  For  slander,  in  falsely  charging  him  with 
the  larceny  of  $500;  (2)  for  false  imprisonment,  by 
holding  him  at  the  point  of  a  revolver  in  illegal  restraint 
for  a  period  of  about  thirty  minutes ;  and  (3)  for  an 
unlawful  search  of  plaintiff's  premises  ;  and  he  placed 
the  damages  sustained  at  $4500. 

The  facts  out  of  which  the  controversy  arose  are 
substantially  as  follows :  On  the  night  of  February 
14, 1898,  Squires  claimed  that  when  he  retired  he  had 
$500  in  his  vest  pocket ;  that  it  was  taken  therefrom 
at  some  time  during  the  night ;  that  Garnier  was  in 
the  house  and  knew  that  defendant  had  the  money ; 
that  the  doors  of  the  house  were  securely  locked,  and 
there  was  no  one  else  in  the  house  who  could  or  would 
have  taken  the  money ;  and  he  charged  that  Garnier 
stole  it  from  him.  On  the  next  morning  after  missing 
his  money.  Squires  went  to  Garnier's  place  of  business 
and  pointed  a  loaded  revolver  at  Garnier's  head  and 
demanded  $500,  which  he  said  Garnier  had  stolen 
from  him.  He  admits  in  his  pleading  and  in  his  testi- 
mony that  he  followed  Garnier  to  his  oflBce,  accused 
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him  of  Stealing  his  money ,  and  that  he  threatened  to 
shoot  him  if  he  did  not  unlock  the  safe  and  give  him 
the  money. 

The  plaintiff  says  that  about  nine  o'clock  in  the 
morning,  and  while  he  was  busy,  some  one  approached 
him  with  an  oath,  saying  :  "  If  you  do  n't  give  me  that 
1500  you  stole  from  me  I  will  blow  you  full  of  holes," 
and  that  when  he  looked  around  he  was  facing  a  re- 
volver in  the  hands  of  Squires ;  that  the  latter  held 
a  revolver  on  him  and  made  him  unlock  the  safe  ;  that 
he  was  scared  and  thought  Squires  was  going  to  kill 
him.  The  money  was  not  found  in  the  safe  or  on  the 
premises ;  and  no  direct  proof  was  offered  of  the  steal- 
ing of  the  money  by  any  one.  The  defendant  alleged 
that  he  honestly  believed,  and  still  believes,  that  Gar- 
nier  stole  the  money  from  him. 

After  the  testimony  was  received  the  court  instructed 
the  jury : 

''If  you  believe  from  the  evidence  that  the  defend- 
ant lost  said  sum  of  |500,  and  had  reasonable  grounds 
for  believing  that  the  plaintiff  had  stolen  it  from  him, 
and,  without  malice  toward  the  plaintiff,  but  in  an  en- 
deavor to  recover  said  sum  of  |500,  went  to  the  place 
of  business  of  the  plaintiff  and  there  demanded  a  re- 
turn of  said  money,  and  there  accused  the  plaintiff  of 
having  stolen  said  money,  and  detained  the  plaintiff 
by  pointing  at  him  a  loaded  revolver,  then  you  should 
render  a  verdict  for  the  defendant." 

Objection  was  made  to  this  instruction  when  it  was 
given,  and  it  constitutes  the  principal  ground  assigned 
for  the  reversal  of  the  judgment  that  was  rendered 
against  the  plaintiff.  It  was  intended  to  apply  to  the 
testimony  given  in  support  of  the  count  for  false  im- 
prisonment, and  we  think  it  does  not  correctly  state 
the  law  applicable  to  that  phase  of  the  case.  The 
testimony  in  the  case  justified  a  charge  as  to  what 
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were  the  constituent  elements  of  false  imprisonment, 
chief  of  which  are  the  detention  and  restraint,  and 
the  unlawfulness  of  such  detention  and  restraint. 
The  testimony  for  the  plaintiflf  tended  to  show  actual 
restraint  for  a  short  time,  accomplished  through  fear 
of  violence  and  bodily  harm.  It  is  true  there  was  no 
judicial  proceeding,  no  warrant  of  arrest,  nor  any 
manual  touching  or  taking  into  custody.  But  these 
are  not  essential  elements. 

'^  False  imprisonment  is  necessarily  a  wrongful  in- 
terference with  the  personal  liberty  of  an  individual. 
The  wrong  may  be  committed  by  words  alone  or  by 
acts  alone,  or  by  both,  and  by  merely  operating  on  the 
will  of  the  individual  or  by  personal  violence,  or  by 
both.  It  is  not  necessary  that  the  individual  be  con- 
fined within  a  prison  or  within  walls,  or  that  he  be 
assaulted  or  even  touched.  It  is  not  necessary  that 
there  should  be  any  injury  dbne  to  the  individual's 
person,  or  to  his  character,  or  reputation.  Nor  is  it 
necessary  that  the  wrongful  act  be  cqmmitted  with 
malice  or  ill  will,  or  even  with  the  slightest  wrong- 
ful intention.  Nor  is  it  necessary  that  the  act 'be 
under  color  of  any  legal  or  judicial  proceeding.  All 
that  is  necessary  is  that  the  individual  be  restrained 
of  his  liberty  without  any  sufficient  legal  cause  there- 
for, and  by  words  or  acts  which  he  fears  to  disregard.'' 
(Comer  v.  Knowles,  17  Kan.  436.) 

As  will  be  seen,  malice  and  wilfulness  are  not  essen- 
tial elements  of .  false  imprisonment,  and  the  motives 
of  the  defendsjat,  whatever  they  may  have  been,  are 
not  material  to  the  case  so  far  as  making  out  a  ri^ht 
of  action  is  concerned,  and  can  never  be  material 
except  where  something  more  than  compensatory 
damages  are  sought.  If  exemplary  damages  are 
sought,  proof  of  malice  in  making  an  arrest  or  im- 
posing restraint  is  competent.  In  this  instruction  the 
court  made  the  good  faith  of  the  defendant  and  the 
absence  of  malice  a  justification  for  the  restraint. 
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Another  fault  ^in  the  instruction  is  that  the  mere  be- 
lief that  the  defendant  had  stolen  money  from  him 
/justified  the  defendant  in  holding  him  up  at  the  point 
•of  a  revolver  ini  an  endeavor  to  recover  the  money. 
?An  arrest  by  an  officer  of  the  law  without  a  warrant 
will  not  constittite  false  imprisonment  if  the  officer 
arresting  has  reasonable   grounds  to  believe  that  a 
*  felony  has  been  committed ;  but  a  private  person  ar- 
rests without  a  iwarrant  at  his  peril,  and  it  will  be  a 
false  imprisonnaent   unless  it  can   be  shown  that. a 
felony  has  actu^ally  been  committed.   (Wakely  v.  Hartj 
6  Binn.  [Penn.J  318  ;  Beckwithv.Philby ,QBd,Tn.  &  Ores. 
635 ;  HoUey  v.i  Mix,  3  Wend.  [N.  Y.]  351 ;  Allen  y. 
Wright,  ^  Car.  &  P.  522 ;  Burm  v.  Erben,  40  N.  Y. 
4Q3  ;   Hawley  v.  Butler,  54  Barb.  [N.  Y.]  490 ;    12  A. 
&  E.  Bncycl.  of  L.,  2d  ed.,  740.) 

The  instruction  given  does  not  make  the  actual  com- 
mission of  a  felony  an  essential  element  of  a  justifica- 
tion of  the  imprisonment.  It  makes  the  mere  loss  of 
the  money  by  the  defendant  and  a  belief  by  him  that 
the  plaintiff  had  taken  it  a  sufficient'  excuse  for  the 
demonstration  with  a  revolver  and^  a  compulsory  re- 
straint of  the  plaintiff,  while  the  authorities  unite  in 
holding  that  in  ^ch  case  nothing  short  of  proving 
the  commission  of  a  felony  will  justify  the  arrest. 
The  law  contemplates  that  an  arrest  either  "by  an  offi- 
cer or  a  private  person,  with  or  without  warrant,  is  a 
step  in  a  public  prosecution,  and  must  be  made  with 
a  view  of  taking  the  person  before  a  magistrate  or 
jikdicial  tribunal  for  examination  or  trial ;  and  an  offi- 
cer even  subjects  himself  to  liability  if  there  is  an 
unreasonable  delay  after  an  arrest  in  presenting  the 
person  for  examination  or  trial.  The  language  of  the 
instruction,  as  will  be  observed,  does  not  contemplate 
an  arrest  for  the  purpose  of  examination  or  trial  or 
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any  other  step  toward  a  public  proseiiution  and  pun- 
ishment. On  the  other  hand,  it  appears  to  sustain 
the  theory  that  a  man  who  has  lost!  money  and  be- 
lieves that  another  has  stolen  it  may  iake  the  law  into  ' 
his  own  hands,  go  to  the  house  or  place  of  business  of 
the  suspected  person,  and  at  the  poiiit  of  a  revolver . 
detain  him  and  demand  from  him  a  rleturn  of  the  lost 
money.  Suspicions  cannot  be  tested  mor  beliefs  veri- 
fied in  this  high-handed  way,  as  suchj  a  course  would 
naturally  provoke  breaches  of  the  pejace  and  blood- 
shed. Money  cannot  be  collected  nor  Property  recov- 
ered by  one  person  from  another  by  f prce  or  threats 
of  force,  as  the  instruction  would  imiply,  and  if  the 
purpose  of  the  defendant  was  forcibly  to  compel  the 
payment  of  the  money,  and  not  to  accomplish  the 
arrest,  prosecution  and  punishment  of  the  plaintiff  by 
legal  methods,  the  restraint  was  unjustifiable  and 
illegal. 

The  ninth  instruction  was  as  follows  : 

*'The  burden  of  proof  is  upon  the  defendant  to  es- 
tablish by  a  preponderance  of  the  evidence  that  the 
words  spoken  of  and  concerning  the  plaintiff  were 
true  ;  and  if  the  evidence  bearing  upon  such  matters, 
if  any  there  be,  is  evenly  balanced,  or  if  it  preponder- 
ates in  favor  of  the  plaintiff,  then  the  defendant  would 
be  justified  in  speaking  such  words  of  and  concerning 
the  plaintiff." 

Evidently  there  was  an  inadvertent  misuse  or  omis- 
sion of  words  in  this  instruction.  If  the  burden  of 
proof  was  upon  the  defendant  to  show  that  the  words 
spoken  were  true,  and  the  testimony  preponderated  in 
favor  of  the  plaintiff,  certainly  the  defendant  would 
not  be  justified  in  the  speaking  of  the  words. 

For  the  errors  pointed  out  the  judgment  of  the  trial 
court  will  be  reversed,  and  the  cause  remanded  for  a 
new  trial. 
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Aldacb  F.  Walker  et  ai.,  Receivers^  v.  Lbna  Price. 

No.  11,751.*    («2Pao.l001.) 

1.  Railboadb — Limited  Ticket — Purchaser  Bound  by  Accept- 
ance, A  round- trip  railroad  ticket  contained  the  following  printed 
on  its  face:  *'In  consideration  of  the  reduced  rate  at  which  this 
ticket  is  sold,  it  is  hereby  agreed  that  it  will  not  be  good  for  going 
passage  after  midnight  of  the  date  named  in  attached  coupon,  nor 
for  return  passage  after  midnight  of  date  punched  in  margin 
hereof.*'  The  date  referred  to,  indicated  by  punch  marks,  was 
May  5, 1894.  Plaintiff  used  the  going  portion  of  the  ticket  within 
the  time  limit.  She  started  to  return  on  May  27,  1894,  twenty- 
two  days  after  the  time  limit  had  expired,  and  was  denied  the 
right  to  travel  on  the  ticket.  Held,  that  the  ticket  wap  cot  am- 
biguous as  to  its  terms,  nor  the  conditions  doubtful  in  their  mean- 
ing, and  that  the  acceptance  of  the  satxie  and  its  use  constituted 
a  contract  between  the  carrier  and  passenger  which,  being  in 
writing,  could  not  be  contradicted  or  varied  by  parol  evidence. 

S.  Case  Distinguished.    The  case  of  K,  C,  St.  J.  <Ss  C.  B. 

Bid,  Co.  V.  Bodebaugh,  38  E!an.  45, 15  Pac.  899,  distinguished. 

Error  from  court  of  appeals,  southern  department ; 
A.  W.  Dbnnison,  B.  F.  Milton,  and  M.  Schoonover, 
judges.     Opinion  filed  December  8,  1900.     Reversed 

A.  A.  Hurd,  and  0.  /.  Wood,  for  plaintiffs  in  error. 
J.  D.  Houston,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  On  the  27th  day  of  May,  1894,  plaintiff 
below,  Lena  Price,  took  passage  at  Wichita  on  one  of 
the  passenger-trains  of  the  Atchison,  Topeka  &  Santa 
Fe  Railroad  Company,  then  operated  by  receivers,  in- 
tending to  ride  thereon  to  Woodward,  I.  T.  After  the 
train  had  started,  she  presented  to  the  conductor  the 

*For  opinion  by  the  court  of  appeals,  see  9  Kan.  App.  720, 59  Pac. 
U02.— Bep. 
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return  portion  of  a  ticket  from  Wichita  to  Woodward, 
I.  T.,  as  follows: 


ATCHISON,  TOPBKA  A  SANTA  FB  RAILBOAD  COMPANY. 

RETURN-TRIP  COUPON. 

Good  for  one  first-class  passage  unless  otherwise  indorsed. 

WICHITA  TO  WOODWARD,  I.  T. 

When  stamped  by  Company's  a^ent  and  subject  to  the  follow- 
ing contract: 

In  consideration  of  the  redncod  rate  at  which  this  ticket  is 
sold,  it  is  hereby  agreed  that  it  will  not  be  good  for  going  pas- 
sage after  midnight  of  the  date  named  in  attached  conpon, 
nor  for  return  passage  after  midnight  of  date  punched  in  mar- 
gin hereof,  ana  that  It  is  strictly  non-transferable.  Conductors 
will  take  it  up  and  collect  full  fare  if  presented  by  other  than 
the  person  whose  signature  is  herein,  or  if  more  than  one  date 
is  canceled,  or  if  it  shows  alteration. 

Form  — .  Obo.  T.  Nicholson, 

Local  8.  General  Faxsenger  and  Ticket  Agent 

Series  18. 


1893 

O 
1886 
1896 
1897 
1898 


Jan    Feb    Mar   Apr      O      June    July    Aug    Sep    Oct    Not   Deo 


10453 


Day:    1     2     8     4    O    6     7     8     9     10     11     12     13     U     15     16 


818029282726252423 


21      20      19     18     17 


She  was  told  by  the  conductor  that  the  time  limit 
of  the  ticket  had  expired,  and  that  she  would  have  to 
get  oflf  at  Derby,  the  next  station.  This  she  did  un- 
der what  the  jury  found  to  be  ''forcible  persuasion." 
The  petition  of  plaintiflF  in  the  court  below  alleged  in 
general  terms  that  she  was  rightfully  riding  on  the  de- 
fendants' train  as  a  passenger  for  hire  and  entitled  to 
be  carried  from  Wichita  to  Woodward,  I.  T. ;  that 
she  was  directed  and  compelled,  without  right  or  jus- 
tice, and  against  her  consent,  to  leave  the  cat  and 
train,  and  was  by  the  conductor  negligently  and 
wrongfully  ejected  therefrom,  to  her  damage,  etc. 

On  the  trial  Frank  Price,  a  brother  of  plaintiflF  be- 
low, testified,  over  the  objections  of  defendants,  that 
he  had  purchased  the  ticket  for  his  sister  at  Wood- 
ward, I.  T.,  for  the  round  trip  from  the  latter  place 
to  Wichita  and  return ;  that  he  had  asked  and  paid 
for  an  unlimited  ticket,  and  that  he  did  not  notice  the 
punch  marks  thereon ;  that  he  saw  it  was  from  Wood- 


Digitized  byLjOOQlC 


VOL.  62.    JULY  TERM,  1900.  329 

Railroad  Co.  v.  Price. 

ward  and  gave  no  more  attention  to  it.  There  was  no 
testimony  showing  that  the  witness  Price,  who  bought 
the  ticket,  told  his  sister  that  the  same  was  unlimited ; 
and  the  jury,  in  response  to  a  particular  question  of 
fact,  answered  that  he  did  not  inform  her  of  the  con- 
versation had  by  him  with  the  ticket  agent  at  Wood- 
ward. Verdict  and  judgment  were  rendered  for  the 
plaintiff  below,  and  the  case  was  affirmed  by  the  court 
of  appeals. 

Counsel  for  plaintiffs  in  error  contend,  and  have 
cited  many  authorities  to  sustain  their  position,  that 
the  conductor  must  ascertain  the  rights  of  a  passen- 
ger to  travel  from  the  ticket  alone ;  that  a  ticket  being 
presented  to  him  which  showed  that  a  prior  right  of 
the  passenger  to  travel  had  expired,  he  was  fully  jus- 
tified in  putting  plaintiff  off  the  train,  and  his  justifi- 
cation exempted  the  company  from  liabilty ;  that  the 
expulsion  being  rightful,  if  the  plaintiff  below  had 
bought  and  paid  for  an  unlimited  ticket  and  was  fur- 
nished a  limited  one  by  the  agent  of  the  company,  her 
remedy  was  an  action  for  breach  of  the  contract  to 
carry,  and  not  in  tort.  This  contention  is  combated 
by  counsel  for  defendant  in  error,  and  many  cases 
cited  holding  that  while  the  conductor  himself  in  such 
case  may  be  exonerated  from  liability,  the  plaintiff 
having  bought  an  unlimited  ticket,  the  corporation  is 
liable  for  her  ejection  from  the  train,  notwithstanding 
the  conductor  had  no  other  guide  for  his  conduct  to- 
ward the  passenger  than  the  language  of  the  ticket, 
and  that  a  recovery  is  not  restricted  to  damages  for 
breach  of  contract. 

The  cases  are  not  at  all  harmonious  on  this  ques- 
tion. (4  Ell.  Railr.  §  1594.)  In  our  view  of  the  law 
applicable  to  the  facts  presented  in  the  record,  it  is  un- 
necessary to  decide  which  side  is  right  in  its  conten- 
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tion  on  this  question.  The  plaintiff  below  had  the 
round-trip  ticket  in  her  possession  for  about  five 
weeks,  and  within  the  limit  of  time  stamped  on  the 
going  part  of  the  same  she  traveled  from  Woodward, 
I.  T.,  to  Wichita.  The  time  limits  were  plainly  in- 
dicated on  the  ticket,  and  she  was  in  no  manner  de- 
ceived as  to  its  conditions,  for  nothing  had  been  said 
to  her  intimating  that  when  the  ticket  was  purchased 
the  agent  of  the  company  stated  it  was  unlimited. 
She  could  have  no  grounds  to  doubt  that  the  time 
limit  expressed  in  the  ticket  was  binding  on  her,  and 
no  reason  whatever  to  believe  that  the  conditions 
thereof  had  been  waived  by  the  company  or  its  agent. 
The  conductor  also  was  in  ignorance  of  any  alleged 
contract  or  agreement  diflferent  from  that  printed  on 
the  ticket. 

Much  stress  is  laid  on  the  fact  that  the  ticket  was 
unsigned  at  the  place  left  for  signature  on  the  mar- 
gin.    The  following  language  is  printed  thereon : 

**In  consideration  of  the  reduced  rate  at  which  this 
ticket  is  sold,  it  is  hereby  agreed  that  it  will  not  be 
good  for  going  passage  after  midnight  of  the  date 
named  in  attached  coupon,  nor  for  return  passage 
after  midnight  of  date  punched  in  margin  hereof, 
and  that  it  is  strictly  non-transferable.  Conductors 
will  take  it  up  and  collect  full  fare  if  presented  by 
other  than  the  person  whose  signature  is  hereon." 

The  evident  purpose  of  requiring  this  ticket  to  be 
signed  was  to  render  it  non-transferable  and  to  iden- 
tify the  purchaser.  The  lack  of  a  signature  did  not 
relieve  the  holder  from  an  observance  of  that  condi- 
tion which  required  the  ticket  to  be  used  for  return 
passage  before  the  date  punched  in  the  margin.  In 
Dangerfield  v.  Railway  Co.^  ante,  p.  85,  61  Pac.  405,  it 
was  said : 

*' Limited  round-trip  tickets,  like  the  one  presented 
by  Dangerfield,  are  in  common  use  throughout  the 
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country,  and  the  conditions  written  upon  the  face  of 
such  tickets,  and  which  constitute  the  contract  be- 
tween the  parties,  are  not  unreasonable  or  invalid. 
.  .  .  Attention  is  called  to  the  fact  that  the  orig- 
inal purchaser  did  not  sign  the  ticket  when  it  was 
issued,  but  it  is  clear  that  his  failure  to  sign  did  not 
eliminate  the  conditions  of  the  contract.  If  these 
were  binding  upon  the  company,  they  were  equally 
binding  upon  the  purchaser,  whether  signed  by  him 
or  not.  Nor  does  the  fact  that  the  first  company 
omitted  or  dispensed  with  the  signing  of  the  ticket 
affect  the  right  of  the  second  company  to  insist  on  the 
conditions,  and  it  did  not  make  the  ticket  transfera- 
ble.'' (See,  also,  Hutch.  Carr.  §575;  1  Fett.  Carr. 
Pass.  §  285 ;  Quimby  v,  Boston  &  Maine  Railroad,  150 
Mass.  365,  23  N.  E.  205,  5  L.  R.  A.  846.) 

There  is  a  distinction  between  tickets  which  are 
mere  tokens  or  checks  not  purporting  to  be  contracts 
between  the  carrier  and  the  purchaser,  but  which  only 
indicate  the  route  over  which  the  passenger  is  to  be 
carried,  and  contract  tickets  like  that  in  the  present 
case.  This  difference  was  noted  in  Fonseca  v.  Cunard 
Steamship  Co.,  153  Mass.  553,  27  N.  E.  665,  wherein 
it  was  held  that  one  who  accepts  a  contract,  and  pro- 
ceeds to  avail  himself  of  its  provisions,  is  bound  by 
the  conditions  and  stipulations  expressed  in  it  whether 
he  reads  them  or  not.  In  Elliott  on  Railroads,  volume 
4,  in  a  note  to  section  1593,  the  following  rule  is  de- 
duced from  numerous  authorities  cited : 

''We  think  that  a  ticket  may  be  both  a  receipt  and 
a  contract,  and,  in  so  far  as  it  is  a  contract,  its  terms 
should  be  held  binding.  Many  of  the  cases  above 
cited  hold  that  a  mere  notice  limiting  liability  or  the 
like,  printed  on  the  ticket,  is  not  binding  because  it 
is  not  a  contract,  but  when  shown  to  be  part  of  the 
contract,  if  it  is  such  as  the  law  permits,  we  think  it 
is  binding,  and  there  can,  we  think,  be  no  doubt  that 
such  is  the  case  as  to  terms  and  stipulations  in  the 
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contract  part  of  the  ticket,  especially  where  it  is  signed 
by  the  purchaser." 

In  the  same  section,  the  following  on  the  subject  is 
said : 

''But  the  terms  of  the  contract,  or  certain  condi- 
tions and  limitations  which  enter  into  and  form  part 
of  the  contract,  are  frequently  written  or  printed  on 
the  face  of  the  ticket,  and  where  such  is  the  case  we 
think  the  better  rule  is  that  a  passenger  has  no  right 
to  rely  on  the  representations  of  an  agent  or  conduc- 
tor, which  are  contrary  to  its  express  limitations  and 
conditions.*' 

In  the  case  of  K.  C.  St.  J.  &  G.  B.  Rid.  Co.  v.  Rode- 
baugh,  38  Kan.  46,  15  Pac.  899,  relied  on  by  counsel 
for  defendant  in  error,  the  loss  of  a  passenger's  bag- 
gage was  involved.  There  was  a  declaration  printed 
on  the  ticket,  as  follows:  ''None  of  the  companies 
represented  in  this  ticket  will  assume  any  liability  on 
baggage,  except  for  wearing  apparel,  and  then  only 
for  a  sum  not  exceeding  flOO."  There  was  a  blank 
space  for  the  purchaser's  signature,  but  it  was  not 
filled.  It  was  decided  that  the  above  condition  was 
not  binding  on  the  passenger.  The  language  used  is 
referred  to  in  the  opinion  as  a  declaration  of  the  com- 
pany. It  was  merely  an  assertion  on  the  part  of  the 
carrier — a  proclamation  that  it  absolved  itself  from 
liability  for  loss  exceeding  $100.  The  case  at  bar  is 
materially  different.  Here  there  was  something  more 
than  a  notice  to  the  passenger  that  the  ticket  must  be 
used  within  the  limited  time.  The  words  used  in  the 
ticket  in  the  present  case  were  indicative  of  a  contract 
between  the  parties  regarding  the  time  within  which  the 
ticket  must  be  used.     (Ell.  Railr.  §  1593,  and  note.) 

It  follows  logically,  when  it  is  decided  that  the  ac- 
ceptance and  use  of  such  a  ticket  as  that  held  by  the 
defendant  in  error  constituted  a  contract  between  her 
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and  the  carrier,  that  its  positive  terms,  being  expressed 
in  writing,  cannot  be  contradicted  or  varied  by  parol 
evidence.  Nor  can  oral  agreements  relating  to  the 
subject  expressed  in  the  written  ticket,  made  before 
or  at  the  time  it  was  issued,  be  received  in  evidence 
in  contradiction  of  its  stipulations.  This  is  but  the 
application  of  an  old  and  well-settled  rule  of  evidence. 
(Rodgersv.  Perrault,  41  Kan.  385,  21  Pac.  287;  WiU 
lard  V.  Oatrander,  46  id.  591,  26  Pac.  1017,  and  cases 
cited.)  There  is  no  ambiguity  appearing  in  this  con- 
tract of  carriage,  or  the  use  of  words  having  a  doubtful 
meaning.  So  far  as  the  knowledge  of  plaintiff  below 
is  concerned,  it  is  not  pretended  that  she,  at  any  time 
prior  to  her  alleged  injury,  had  any  other  information 
regarding  her  rights  as  a  passenger  beyond  those  de- 
rived from  the  expressed  stipulations  of  the  ticket. 
The  attempt,  therefore,  of  the  plaintiff  below  to  im- 
peach the  written  terms  of  the  ticket  by  the  parol  tes- 
timony of  her  brother  must  fail  of  its  purpose,  and 
the  testimony  held  to  be  inadmissible. 

Holding  this  view  of  the  case,  it  follows  that  the 
plaintiff  below  was  not  wrongfully  put  off  the  train. 
The  judgment  of  the  court  of  appeals  and  district  court 
will  be  reversed,  with  directions  to  the  latter  court  to 
enter  judgment  on  the  findings  of  the  jury  in  favor  of 
the  defendants  below. 
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The  State  of  Kansas,  ex  reLf€tc.,Y.  Geant  Hobn- 
ADAY  et  al.,  as  Trustees,  etc. 

No.  11,048.    (62Pao.0a8.) 

'  1.  Mandamus —  Writ  May  not  Issue  to  Parties  Enjoined.  Man- 
,  damus  will  not  issue  to  compel  the  performance  of  an  act  the  do- 
ing of  which  has  been  enjoined  by  another  court  vested  with 
jurisdiction  over  the  subject-matter  and  over  the  parties  to  the 
injunction  proceeding,  except  that  it  may  sometimes  issue  in  be- 
half of  one  who  is  not  a  party  to  the  injunction,  and  whose  rights 
can  only  be  secured  by  its  allowance. 

2.  Rks  Judicata— (7a«e  Followed.  The  case  of  Bank  v.  Brig- 
ham,  61  Kan.  727,  60  Pao.  754,  as  to  what  constitutes  an  estoppel, 
followed. 

3.  State  Board  of  Charities —  Where  Suit  May  he  Brought,  A 
summons  to  a  member  of  the  board  of  trustees  of  the  charitable 
institutions  of  the  state  may  rightfully  issue  from  the  court  of 
any  county  in  which  such  member  may  be,  whether  resident  there 
or  not,  and  may  be  served  on  him  there,  and  when  so  issued 
and  served  process  may  rightfully  issue  from  such  court  to  the 
other  members  of  the  board  and  be  served  on  them  in  other  coun- 
ties. 

Original  proceeding  in  mandamus.  Opinion  filed 
December  8,  1900.     Peremptory  writ  refused. 

A.  A.  Oodard,  attorney-general,  Kimball  &  Osgood, 
and  T.  N.  Sedgwick,  for  The  State. 

Golermm  &  Williams,  for  the  defendants. 

The  opinion  of  the  court  was  delivered  by 

DosTER,  0.  J. :  In  the  recent  case  of  Homaday  v. 
The  State  (62  Pac.  329),  it  was  decided  that  the 
l>owers  of  the  legislative  committee  which  had  been 
authorized  by  chapter  13  of  the  Laws  of  1899  to  se- 
cure a  site  for  an  asylum  for  the  insane  were  limited 
to  the  selection  of  a  site  and  did  not  extend  to  the 
purchase  of  the  one  selected,  or  the  fixing  of  a  price 
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to  be  paid  by  the  state  for  it.  Therefore,  in  that  case, 
the  judgment  of  the  district  court,  enjoining  the  board 
of  trustees  of  the  several  charitable  institutions  from 
accepting  conveyances  to  the  state  of  a  site  selected 
by  the  legislative  committee  and  paying  therefor  the 
purchase-price  as  agreed  upon  between  the  committee 
and  the  owners,  was  affirmed.  In  lack  of  power  in 
the  legislative  committee  to  contract  for  the  purchase 
of  the  selected  site  and  to  cause  payment  to  be  made 
for  it,  the  state,  assuming  that  power  existed  in  the 
board  of  trustees  of  the  charitable  institutions  to  make 
the  purchase,  either  by  negotiation  or  condemnation, 
has  brought  mandamus  in  this  court  against  the  mem- 
bers of  such  board  to  proceed  to  the  performance  of 
that  duty,  they  having,  upon  demand,  refused  to 
undertake  it. 

Two  principal  defenses  are  stated  in  the  return  to  the 
writ:  (1)  That  the  members  of  the  board,  before  the 
service  of  the  writ,  had  been  enjoined  by  the  district 
court  of  Clay  county,  in  an  action  instituted  against 
them  by  the  state  of  Kansas,  upon  the  relation  of  the 
county  attorney,  from  doing  the  required 
*  ^^^^^^^  act ;  (2)  that  no  statutory  authority  ex- 
ists for  its  performance  by  them.  The 
matter  alleged  in  the  first  of  the  above  claims  of  de- 
fense is  admitted  to  be  true,  and  we  are  of  the  opinion, 
without  doubt,  that  such  defense  is  a  valid  one. 

*'The  rule  is  well  established  that  the  writ  wiU  not 
be  granted  to  compel  the  performance  of  an  act  which 
has  been  expressly  forbidden  by  an  injunction  in  the 
same  court  or  in  another  court  of  competent  jurisdic- 
tion, or  whose  performance  would  be  in  direct  viola- 
tion of  an  existing  injunction,  even  though  the  person 
seeking  relief  by  mandamus  is  not  a  party  to  the  in- 
junction suit.  Courts  will  not  compel  parties  to  per- 
form acts  which  would  subject  them  to  punishment. 


Digitized  byLjOOQlC 


336         SUPREME  COURT  OF  KANSAS. 
The  State  y.  Homaday. 

or  which  would  put  them  in  conflict  with  the  order  or 
writ  of  another  court,  nor  will  the  court,  in  such  cases, 
to  which  application  is  made  for  a  mandamus,  inquire 
into  the  propriety  of  the  injunction/'  (High,  Extr. 
Leg.  Rem.  §23.) 

The  case  of  Ohio  &  Indiana  R.  R.  Co.  v,  CommWs  of 
Wyandot  County ^  7  Ohio  St.  278,  and  many  other  like 
cases,  support  the  quoted  text.  There  are  occasional 
apparent  exceptions  to  this  rule,  one  of  which  is  ^4.  T. 
<fc  S.  F.  Rid.  Co.  V.  CommWs  of  Jefferson  Co.,  12  Kan. 
127,  but  the  general  doctrine  is  as  stated.  The  ground 
of  the  decision  in  that  case  was  that  the  one  seeking 
relief  by  mandamus  had  been  denied  admission  as  a 
party  to  the  injunction  proceeding,  and,  besides,  had 
rights  which  could  be  ultimately  enforced  only  by 
mandamus.  Therefore,  while  the  district  courts  are 
courts  of  jurisdiction  inferior  to  the  supreme  court, 
we  cannot  arbitrarily  ignore  their  judgments  and  or- 
ders and  command  the  doing  of  an  act  which  they, 
within  the  undoubted  limits  of  their  jurisdiction, 
have  enjoined.  We  may  reverse  or  otherwise  revise 
their  judgments  and  orders,  but  we  can  only  do  so 
when  brought  to  us  in  a  formal  way  for  such  purpose. 

Before  passing  from  this  special  topic  we  observe 
that  the  state  is  the  plaintiff  in  both  the  injunction 
proceeding  to  restrain  the  doing  of  the  act  and  in  the 
mandamus  proceeding  to  command  its  performance. 
The  former,  however,  was  brought  by  the  county  at- 
torney, while  the  latter  was  brought  by  the  attorney- 
general,  both  of  whom  are  entitled  to  institute  actions 
in  the  name  of  the  state.  What  legal  possibilities  may 
be  involved  in  this  opposition  of  proceedings  conducted 
in  the  name  of  the  same  litigant,  we  have  not  stopped 
to  inquire,  but  have  consented  to  view  the  matter,  as 
counsel  seemingly  do,  as  controversies  conducted  by 
opposing  parties  and  in  behalf  of  opposing  interests. 
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The  application  of  the  principles  above  stated  is 
denied  by  counsel  for  the  state,  because,  as  they  say, 
the  district  court  of  Clay  county  was  without  jurisdic- 
tion to  issue  the  order  of  injunction  in  question,  and 
also  because  it  never  acquired  jurisdiction  of  the  per- 
sons of  the  board  of  trustees .  Of  these  denials  in 
their  order.  The  first  is  based  upon  the  claim  that 
the  question  of  the  right  of  the  board  of  trustees 
to  purchase  or  condemn  the  asylum  site  selected  by 
s.BMiiidioikte-  *^®  legislative  committee  and  to  cause 
oMefouow«d.  payment  to  be  made  for  it  is  rea  judicata; 
that  it  was  decided  by  this  court,  in  the  case  of  Homo- 
day  V.  The  State,  supra,  that  power  existed  in  the  board 
to  make  the  purchase  or  condemnation  and  to  make 
the  payment.  This,  it  is  said,  removes  the  subject 
from  the  cognizance  of  the  district  courts  in  future 
controversies  and  ousts  them  of  jurisdiction  over  it. 
Without  stopping  now  to  examine  the  rather  novel 
proposition  that  a  thing  decided  in  the  superior  courts 
is  thereafter  a  thing  without  the  jurisdiction  of  the 
inferior  courts,  it  is  sufficient  to  say  that  the  claimed 
estoppel  does  not  exist.  In  the  case  of  Homaday  v. 
The  Statey  the  district  court  had  enjoined  the  board  of 
trustees  from  accepting  conveyances  and  making  pay- 
ment for  a  site  which  had  been  bargained  for  by  the 
legislative  committee.  Its  judgment  was  affirmed  by 
this  court.  In  the  opinion  of  this  court  one  of  the 
reasons  for  affirming  the  judgment  of  the  district  court 
was  that  the  board  of  trustees  itself,  and  not  the  legis- 
lative committee,  was  authorized  to  purchase  or  con- 
demn and  make  payment  for  the  selected  site.  Now, 
this  expressed  view  of  the  law  did  not  constitute  the 
judgment  of  this  court  nor  of  the  district  court,  it 
only  constituted  a  reason  for  the  judgment.  As  such 
it  is  not  an  estoppel. 

22— 62  KAN.  j 
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"The  conclusiveness  of  a  judgment  resides  in  the 
judgment  itself  and  not  in  the  reasons  of  the  court 
for  pronouncing  it.  Held,  therefore,  that  the  reasons 
given  by  this  court  for  aflBrming  the  judgment  of  a 
trial  court  do  not  constitute  an  estoppel  binding  on 
the  parties  to  the  case.''  {Bank  v.  Brighanif  61  Kan. 
727,  60  Pac.  754.) 

Estoppels,  therefore,  where  they  exist,  must  be 
found  in  the  declared  and  recorded  judgments  of  the 
courts  and  not  in  their  argumentative  reasoning. 

The  claim  of  lack  of  jurisdiction  over  the  members 
of  the  board  of  trustees  by  service  of  summons  and 
order  of  injunction  issued  out  of  the  district  court 

t.  Jurisdiction  of  ^^  ^laj  couuty  is  likewise  unfounded. 
board  or  trustees,  ipj^j^  ^j^.^^^  jg  predicated  upon  the  as- 
sumption that  the  board  of  trustees  is  a  body  politic 
and  corporate,  that  it  oflBcially  exists  as  a  collective 
or  aggregated  body  only,  and  that  its  individual 
members  have  no  public  character  or  status  apart 
from  one  another.  From  this  the  conclusion  is 
drawn  that  service  of  process  can  be  made  on  it 
only  when  and  where  it  may  be  oflBcially  in  session  ; 
that  its  members  are  subject  to  the  jurisdiction  of  the 
courts  only  when  and  where  they  may  be  sitting 
as  an  organized  body  for  the  performance  of  their 
collective  duties.  We  cannot  agree  to  this.  The 
members  of  the  board  are  possessed  of  an  oflBcial 
character  which  accompanies  them  throughout  their 
respective  terms.  While  as  individual  members, 
apart  from  their  fellows,  they  may  not  be  able  to 
transact  public  business,  yet  they  do  not  take  on  and 
put  oflF  their  oflScial  character  as  the  exigencies  of  the 
public  service  require  them  to  convene  or  separate. 
They  are  each  of  them  public  oflScers,  liable  at  any 
time  to  be  called  to  the  discharge  of  some  of  their 
public  duties,  and  liable  at  any  time  to  receive  notice 
of  public  interests  requiring  their  convocation  and 
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attention.  The  duties  performed  by  them  do  not  re- 
quire their  assembly  at  any  set  time  or  at  any  particu- 
lar place,  but  they  may  meet  when  and  where,  within 
the  state,  the  public  service  may  be  best  conserved,  and 
they  are,  therefore,  clothed  everywhere  in  the  state, 
and  throughout  their  respective  terms,  with  the  re- 
sponsibilities and  official  character  of  their  positions. 
Article  5  of  the  civil  code,  after  specifying  the  venue 
of  various  classes  of  actions,  local  and  transitory, 
without,  perhaps,  designating  the  county  in  which 
actions  of  the  character  of  the  injunction  proceeding 
in  Clay  county  may  be  brought,  declares,  in  section 
55  (Gen.  Stat.  1897,  ch.  95,  §50;  Gen.  Stat.  1899, 
§4301),  that  **  every  other  action  must  be  brought  in 
the  county  in  which  the  defendant,  or  some  one  of  the 
defendants,  resides  or  may  be  summoned.'*  This  sec- 
tion, in  our  judgment,  justified  the  institution  of  the 
injunction  suit  in  that  county  and  the  service  of  the 
summons  and  order  of  injunction  on  a  member  of  the 
board  happening  there,  and,  by  another*  provision  of 
the  code,  the  summons  having  been  rightfully  served 
on  one  of  the  defendants  in  that  county,  process  was 
rightfully  issued  against  other  defendants  to  other 
counties. 

Counsel  for  defendants  argue  that  the  statute  noted 
in  the  opinion  in  Hornaday  v.  The  State,  supra,  as  au- 
thorizing the  purchase  or  condemnation  of  the  asylum 
site  selected  by  the  legislative  committee  has  been  re- 
pealed, and  that  therefore  the  opinion  upon  that  point 
in  that  case  was  based  upon  an  error  of  fact.  This 
matter  is  within  the  province  of  the  district  court  of 
Clay  county  to  investigate  and  determine,  and  not  for 
us  to  undertake  to  decide,  except  upon  proceedings  in 
error  from  the  judgment  that  may  be  rendered  in  that 
case  should  it  be  brought  to  this  court. 

The  peremptory  writ  of  mandamus  will  be  refused. 
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MODBBN  WOODMBN  OF  AmBBICA  Y.  AkNIB  L. 

Baubbsfbld. 

Ho.  ll,7'«i.    (62  Pae.  1012.) 

Limitation  aw  Action  —  Certificate  and  Statute  Construed. 
Where  a  benefit  certificate  issued  by  a  fraternal  insurance  asso- 
ciation provides  that  an  action  thereon  must  be  brought  within 
one  year  from  the  death  of  the  insured,  a  suit  in  which  the  petition 
was  filed  before  but  the  sunmions  was  not  issued  and  served  until 
after  the  expiration  of  the  year  cannot  be  maintained.  Nor  will 
a  subsequent  by-law  providing  for  a  new  form  of  certificate  and 
extending  the  period  of  limitation  authorize  its  maintenance. 

Error  from  CoflFey  district  court ;  W.  A.  Randolph, 
judge.     Opinion  filed  December  8,  1900.     Reversed. 

Joe  Rolatan,  and  /.  W.  White,  for  plaintiff  in  error. 
Madden  Bros.,  for  defendant  in  error. 

Per  Curiam:  The  defendant  in  error  sued  the  plain- 
tiff in  error  upon  a  benefit  certificate  issued  on  the  life 
of  F.  S.  Bauersfeld,  and  recovered  judgment  in  the 
court  below.  A  clause  in  the  benefit  certificate  read : 
''No  action  can  or  shall  be  maintained  on  this  certifi- 
cate unless  brought  within  one  year  from  the  date  of 
the  death  of  said  neighbor."  The  holders  of  certifi- 
cates in  the  society  are  called  ** neighbors.*'  On 
March  11,  1898,  F.  S.  Bauersfeld  died.  On  March  7, 
1899,  the  defendant  in  error  filed  her  petition  on  the 
contract  of  insurance.  Summons,  however,  was  not 
issued  in  the  action  until  March  14,  nor  served  until 
March  17.  Was  the  action  coinmenced  in  time? 
Clearly  not.  By  the  clause  of  the  benefit  certificate 
above  quoted,  the  insured  and  his  beneficiary  were 
bound  to  the  commencement  of  an  action  in  manner 
and  form  specified  in  the  statute*     The  parties  speci- 
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fied  a  shorter  period  than  the  statutory  limitation  for 
the  commencement  of  an  action,  but  as  to  what  the 
'statute  deems  the  commencement  of  an  action  they 
;made  no  change. 

}  The  civil  code,  section  20  (Gen.  Stat.  1897,  ch.  95, 
§14;  Gen.  Stat.  1899,  §4264),  reads:  ''An  action 
shall  be  deemed  commenced  within  the  meaning  of 
this  article,  as  to  each  defendant,  at  the  date  of  the 
summons  which  is  served  on  him,  or  on  a  codefendant 
who  is  a  joint  contractor,  or  otherwise  united  in  in- 
terest with  him.''  The  civil  code,  section  57  (Gen. 
Stat.  1897,  ch.  95,  §52;  Gen.  Stat.  1899,  §4303), 
reads :  *'A  civil  action  may  be  commenced  in  a  court 
of  record  by  filing  in  the  office  of  the  clerk  of  the 
proper  court  a  petition,  and  causing  a  summons  to  be 
issued  thereon."  There  is  no  conflict  between  these 
sections.  The  one  last  quoted  provides  how  an  action 
may  be  commenced  and  relates  to  the  manner  of  com- 
mencement. The  one  first  quoted  declares  when  it 
shall  be  deemed  commenced  and  relates  to  the  time  of 
commencement.  It  shall  be  deemed  commenced  at 
the  date  of  the  summons  which  is  served  upon  the 
defendant.  As  above  stated  the  parties  contracted  to 
adopt  this  statute,  except  as  to  the  time  of  commence- 
ment. Instead  of  allowing  five  years  or  other  period 
they  agreed  on  one  year. 

The  defendant  in  error  contends  that  the  contractual 
period  of  limitation  for  the  commencement  of  the 
action  was  changed  subsequently  to  the  issuance  of 
the  benefit  certificate  by  the  adoption  of  a  by-law  pro- 
viding a  new  form  of  certificate.  A  clause  in  the  new 
form  of  certificate  reads :  ''No  action  can  or  shall  be 
maintained  on  this  certificate  until  after  the  proof  of 
death  and  claimant's  right  to  benefits,  as  provided  for 
in  the  by-laws  of  this  society,  have  been  filed  with 
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jlerk  and  passed  upon  by  the  board  of  trus- 
mless  brought  within  one  year  from  the  date 
5tion  by  said  board."  The  benefit  certificate 
1  in  1896.  The  above-mentioned  by-law  was" 
I  1897.  The  death  occurred  in  1898.  The 
3  brought  within  one  year  of  the  time  the . 
rustees  passed  on  and  rejected  the  claim,  so 
)  by-law  could  be  given  a  retroactive  eflfect 

was  brought  within  time.  It  cannot,  how- 
given  such  eflfect.  The  by-law  prescribed 
V  form  of  certificate,  and  it  related  only  to 
[tracts  of  insurance.  We  are  unable  to  re- 
action  as  commenced  within   time.     The 

of  the  court  below  is  therefore  reversed, 
)tion8  to  proceed  in  accordance  with  this 
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JMUAEY  TERM,  1901. 


PRESENT: 

Hon.  frank  DOSTER,  Chief  Justice. 

Hon.  WILLIAM  A.  JOHNSTON,  ).j 

Hon.  WILLIAM  R.  SMITH,         J  Absooiatb  Justices. 


C.  W.  Mitchell  et  al.  v,  F.  J.  Simpson. 

No.  11,548.    (68Pao.440.) 

1.  Pbacticb,  DiflTRiCT  CovBT—Juries  in  Equity  Case,  In  an 
eqnity  case  the  court  may  take  the  advice  of  different  juries  at 
different  times  as  to  the  issues  of  fact  involved,  by  submitting  to 
them  questions  for  their  consideration  and  answer. 

2.  OoNVBYAwcB — Parent  to  Child  for  Services — Sufficient  Con- 
sideration, A  daughter  remained  for  several  years  after  attain- 
ing  her  majority  in  the  family  of  her  parents  and  performed  services 
therein  without  an  agreement  for  compensation,  but  finally  the 
father  agreed  with  her  that  if  she  would  continue  to  remain  and 
take  charge  of  the  household  he  would  pay  her  not  only  for  what 
services  she  might  thereafter  perform,  but  for  what  she  had 
already  performed,  to  which  proposition  she  assented  and  with 
which  she  complied.  Several  years  thereafter  the  father  con- 
veyed land  to  the  daughter  in  fulfilment  of  the  agreement. 
Held^  that  the  conveyance  was  upon  sufficient  legal  considera- 
tion and  will  be  upheld,  though  prejudicial  to  the  father's  other 
creditors. 

Error  from  Bourbon  district  court ;  W.  L.  Simons, 
judge.     Opinion  filed  January  5,  1901.    Affirmed. 

John,  G.  Crain,  for  plantifiFs  in  error. 
/.  J.  Sheppard,  and  W,  R.  Biddle,  for  defendant  in 
error. 
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'   '  m  of  the  court  was  delivered  by 

C.  J. :  This  was  an  action  brought  by  the 
in  error  against  the  plaintiffs  in  error  to  en- 
le  under  execution  of  a  tract  of  land.  Judg- 
rendered  perpetually  enjoining  the  sale  and 
ants  have  prosecuted  error  to  this  court, 
•ized,  the  facts  were  that  the  plaintiff  below, 
pson,  or  Miss  Jessie  Simpson,  as   she  is 

designated  in  the  record,  became  of  age  in 
ler  attaining  her  majority  she  continued  to 
ler  father  and  mother  as  a  member  of  the 
pforming  in  it  the  ordinary  household  du- 
receiving  no  compensation  therefor  other 
laintenance.  In  1891  her  mother  became 
)d  in  about  a  year  thereafter.  During  the 
llness  the  daughter,  at  the  solicitation  of 
3,  agreed  i,o  remain  at  home  and  take  care 
sehold,  the  father  promising,  if  she  would 
^ay  her  for  her  future  labors  and  also  for 
had/  already  done.  To  this  she  assented, 
ifter  remained  at  home  in  charge  of  the 

until  her  mother's  death,  and  thereafter 
I  vents  subsequently  narrated.  The  mother 
)  of  her  death  owned  600  acres  of  land,  but 
evise  of  it.  At  her  death  one-half  of  this 
bo  the  husband  and  father,  under  the  statute 
»  and  distributions ;  the  other  half  to  the 
)f  whom  there  were  several,  Miss  Jessie 
>ldest. 

the  father,  William  Simpson,  became  in- 
urety  for  another  to  the  State  Bank  of  Fort 
e  indebtedness  was  not  paid,  and  in  1896 
for  the  amount  of  it  was  recovered.  A  few 
needing  the  recovery  of  the  judgment  Simp- 
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son  conveyed  his  half  interest  in  the  land  which  had 
belonged  to  his  wife  to  the  daughter,  Miss  Jessie,  in 
fulfilment  of  the  promise  he  had  made  to  pay  her  for 
remaining  at  home,  and  for  the  household  seryices 
rendered  by  her.  In  the  meantime  the  State  Bank 
had  gone  into  the  hands  of  a  receiver,  who,  conceiving 
the  conveyance  from  the  father  to  the  daughter  to  be 
without  consideration  and  fraudulent,  caused  execu- 
tion to  be  issued  on  the  judgment  and  levied  on  the 
land.  To  enjoin  the  sale  of  the  land  upon  the  execu- 
tion and  levy,  the  action  in  the  court  below  was  brought. 
A  jury  was  called  to  consider  certain  matters  of  fact 
in  issue  and  to  advise  the  court  thereon,  but  not  to 
render  a  general  verdict.  It  was  asked  the  following 
questions,  and  made  the  following  answers : 

**1.  Ques.  Were  the  deeds  in  question  or  either  of 
them  made  by  William  Simpson  to  F.  J.  Simpson  for 
the  purpose  of  liindering,  delaying  or  defrauding  the 
receiver  of  the  State  Bank  of  Fort  Scott?    Ans.   No. 

**2.  Q.  Did  F.  J.  Simpson  receive  said  deeds  or 
either  of  them  with  the  purpose  of  aiding  or  assisting 
her  father  in  hindering,  delaying  or  defrauding  said 
receiver  ?    A.   No. 

**3.  Q.  Did  F.  J.  Simpson,  at  or  before  the  date  of 
said  deeds,  have  knowlege  of  the  purpose  of  her  father 
by  making  said  deeds  to  hinder,  delay  or  defraud  his 
creditors  ?    A.   No. 

*•  4.  Q.  Did  F.J.  Simpson,  at  or  before  the  date  of  said 
deeds,  have  the  means  or  opportunity  of  ascertaining 
that  it  was  the  purpose  of  her  father  in  making  said 
deeds  to  hinder,  delay  or  defraud  his  creditors?  A. 
No. 

'•5.  Q.  What  consideration,  if  any,  did  F.  J.  Simp- 
son pay  her  father  for  the  deeds  in  question  ?  A.  By 
her  labor." 

Upon  the  return  of  the  above  interrogatories  and 
answerSy  the  court,  desiring  to  be  further  advised  upon 
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atters  in  issue,  of  its  own  motion  ordered  a 
nee  of  the  case,  and  at  the  succeeding  term 
d  other  questions  to  another  jury,  which,  with 
--ers  thereto,  were  as  follows : 

tues.  What  was  the  real  estate  conveyed  to 
worth?     Ans.    $3450. 

I.  What  was  the  amount  or  value  of  the  con- 
n  which  said  plaintiff  paid  for  the  land  so 
I.     A.    $1500." 

ourt  thereupon  rendered  judgment  for  the 
"upon  the  pleadings,  evidence,  and  answers 
ury  to  the  special  questions  propounded  to 

From  this  judgment,  as  before  stated,  error 
.  prosecuted. 
pst  error  assigned  is  the  submission  of  issua- 

to  two  different  juries.     This  method  of  prac- 
not  been  heretofore  called  to  our  attention 
^      nor  have  any  cases  in  other  states  ap- 
proving or  disapproving  it  been  cited  to 

are  unable  to  perceive  in  it,  alone,  any  preju- 
ror.  The  case  was  one  in  equity.  Neither 
trties  was  entitled  to  a  jury.  The  court  might 
ird  it  without  a  jury.  It  was  the  common 
of  the  equity  courts  before  the  adoption  of 

to  take  the  advice  of  a  jury  as  to  difficult 

8  of  fact,  especially  in  cases  involving  charges 
,  and  the  practice  of  doing  so  still  prevails 
le  reformed  procedure.  However,  in  such 
)  courts  are  not  bound  to  rest  their  conclusions 

9  findings  of  fact  made  by  the  jury  but  may 
i  them  wholly,  if  not  consistent  with  their 
jhe  evidence.  It  would  seem  to  follow,  there- 
t  until  the  court  feels  sufficiently  enlightened 
B  meritorious  issues  of  the  case  it  may  con- 
ask  the  advice  of  jurors  concerning  them,  and, 
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unless  it  be  shown  that  prejudice  to  a  suitor  has  re- 
sulted from  so  doing,  the  bare  fact  that  the  court  sub- 
mitted some  of  the  issuable  facts  to  one  jury  and 
others  to  another  one  will  not  constitute  reversible 
error.  It  may  be  remarked  in  this  connection  that 
the  fact  that  the  case  was  partially  tried  at  one  term 
of  court  and  concluded  at  another  one,  while  men- 
tioned by  plaintiffs  in  error  as  an  incident  of  the  pro- 
ceedings, is  not  asserted  to  be  in  itself  a  ground  of 
error.  It  is  the  fact  that  it  was  tried  at  different 
times — not  that  those  times  were  different  terms — of 
which  complaint  is  made. 

The  plaintiffs  in  error  objected  in  the  court  below  to 
the  sufficiency  of  the  consideration  for  the  deed  to  the 
land  from  the  father  to  the  daughter.  This  they  did 
8.  conreraBce  by  ^y  objectious  to  evideuce,  by  requests  for 
pareni to  child,  ingtructious  to  the  jury  which  were  not 
given,  and  objections  to  instructions  which  were  given. 
In  support  of  this  claim  of  error  they  urge  the  familiar 
doctrine  that  a  child,  who  after  attaining  majority 
continues  to  reside  with  the  parents  and  to  perform 
for  them  household  or  other  labors,  is  presumed  to  do 
so  as  a  member  of  the  family,  and  is  not  entitled  to 
payment  therefor,  to  the  prejudice  of  the  parents'  cred- 
itors, unless  it  be  shown  that  the  services  were  per- 
formed in  pursuance  of  a  contract.for  compensation. 
That  such  is  the  rule  will  not  be  questioned,  but  under 
the  facts  of  the  case  as  specially  found  by  the  jury  and 
approved  by  the  court,  and  likewise  as  generally  found 
by  the  court  itself  as  to  matters  not  specially  sub- 
mitted to  the  jury,  the  case  of  the  young  woman  falls 
within  the  exception  to  the  rule  which  allows  com- 
pensation, and  not  within  the  general  rule  which  dis- 
allows it ;  that  is  to  say,  there  was  an  agreement  by 
the  father  to  pay  the  daughter  for  the  services.     As 
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itated,  before  the  recovery  of  the  judgment 
the  execution  in  question  was  issued,  and 
lie  daughter  to  remain  in  the  household 
e  her  services,  the  father  promised  to  pay 
r  for  what  labor  she  might  thereafter  per- 
)T  what  she  had  already  performed  since 
r  majority* 

rent  may  compensate  an  adult  cKild  for 
a  the  family  and  performing  labor  therein 
[uestioned.     We  think  it  never  has  been 

That  after  an  adult  child  has  performed 
bout  an  agreement  for  compensation,  the 
n  inducement  to  remain  in  the  service  of 
may  lawfully  promise  to  pay  for  what  be- 
le  had  been  performed  without  an  agree- 
t,  as  we  think,  be  questioned.  Of  course 
mentioned  case  the  agreement  to  pay  for 
I  must  not  be  a  device  to  defraud  creditors. 
bona  fide.  If  bona  fide,  the  transaction  is 
In  the  case  under  consideration  the 
found  it  to  be  bona  fide,  and  it  is  therefore 
,  because  the  consideration  to  pay  for  the 
>  was  not  the  performance  of  those  serv- 
was  the  agreement  to  remain  in  further 
le  facts  in  the  case  of  Graven  v.  Davenport, 
were  quite  similar  to  the  facts  in  this  case, 

the  agreement  between  the  parent  and 
pheld.  Other  cases  not  entirely  similar 
tly  so  to  indicate  the  just  rule  are  Howard 
,  50  Mich.  307,  15  N.  W.  486;  CitizmB' 
.  Wesim,  103  Iowa,  736,  72  N.  W.  542. 
assignment  of  error  is  that  the  judgment 
below  was  contrary  to  the  evidence.  The 
nder  this  assignment  specialized  some 
tradictory  evidence  of  the  defendant  and 
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her  witnesses,  and  some  facts  and  circumstances  sup- 
posed to  be  indicative  of  fraud,  one  of  which  was  a 
disproportion  between  the  value  of  plaintiflF's  services 
and  the  value  of  the  land  deeded  to  her.  As  to  all  of 
these  matters  the  plaintiffs  in  error  are  concluded  by 
the  findings  of  the  jury  and  the  court. 
The  judgment  of  the  court  below  is  affirmed. 


The  Lb  Roy  &  Caney  Valley  Air  Line  Railroad 
Company  v.  Cornelius  V.  Sidell. 

No.ll/S88.    (08Pao.BO9.) 

'Railboah —Service  of  Summons  Held  Insuffloient,  A  railroad 
company  was  organized  in  Kansas,  after  which  it  built  a  line  of 
railroad  in  the  state.  When  the  road  was  built  the  company 
leased  and  surrendered  possession  of  the  same,  together  with  all 
other  property  owned  by  it,  to  another  company  for  a  period  of  forty 
years.  After  the  lease  was  executed,  it  never  operated  a  railroad 
nor  held  any  business  relations  in  the  state,  except  as  lessor  of  the 
railroad.  An  action  was  brought  against  the  company,  and  a  cer- 
tified copy  of  a  summons  was  served  by  leaving  a  copy  thereof  at 
the  depot  of  the  leased  line,  which  was  in  charge  of  an  agent  of 
the  lessee  company,  who  had  no  connection  with  the  lessor  com- 
pany.   Held,  that  the  service  was  insufficient. 

Error  from  Wilson  district  court;  L.  Stillwbll, 
judge.     Opinion  filed  January  6^  1901.     Reversed. 

J.  H.  RicJiards,  C.  E.  Benton,  and  N.  P.  Willits,  for 
plaintiff  in  error. 

S.  S.  Kirkpatrick  &  Son,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  J. :  This  proceeding  brings  up  for  de- 
cision the  sufSciency  of  the  service  of  a  summons  at- 
tempted to  be  made  upon  a  railway  corporation.     In 
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1886  the  Le  Roy  &  Caney  Valley  Air  Line  Railroad 
constructed  a  railroad  through  Wilson 
1  at  the  same  time  constructed  depots  at 
nts  along  the  line,  one  of  which  was  at 
Fredonia,  in  Wilson  county.  When  the 
.8  constructed  it  was  leased  to  the  Missouri 
I  way  Company,  together  with  all  sidings, 
lings,  and  other  property  belonging  to 
I  company,  for  a  term  of  forty  years,  and 
ri  Pacific  Railway  Company  immediately 

0  the  possession  of  the  property  and  has 
operated  it  ever  since  that  time. 

1  was  brought  against  the  Le  Roy  &  Caney 
Line  Railroad  Company  in  Wilson  county 
gment  against  the  company  previously  re- 
New  York.  A  summons  was  issued,  and 
n  whose  hands  it  was  placed  returned  that 
ved  the  same  by  leaving  a  certified  copy 
the  depot  of  the  company,  at  Fredonia, 
Munger,  who  was  in  charge  of  it.  It  was 
^ever,  that  Munger  was  not  in  the  employ 
oy  &  Caney  Valley  Air  Line  Railroad  Com- 
vas  in  the  employ  of  the  Missouri  Pacific 
>mpany,  and  that  he  never  was  in  the  em- 
ier  the  direction  and  control  of  the  Le  Roy 
alley  Railroad  Company.  While  the  last- 
ipany  maintained  an  organization  in  the 
d  no  officers  or  agents  in  Wilson  county, 
t  in  possession  of  or  operating  any  line  of 

the  state,  and  was  not  doing  business  in 
nless  the  mere  fact  that  it  was  the  lessor 
of  railroad,  as  above  set  forth,  shows  that 
g  business  in  the  state.     There  is  a  further 

that  it  had  never  designated  any  person 
lounty  on  whom  process  could  be  served. 
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It  is  contended  that,  under  sec.  68c  of  the  civil  code 
(Gen.  Stat.  1897,  ch.  95,  §  69 ;  Gen.  Stat.  1899,  §  4317 ) , 
service  on  any  one  in  charge  of  a  station  which  was 
built  and  is  owned  by  the  company  is  sufficient  to  bind 
the  company.  The  section  cited  is  to  be  read  and  in- 
terpreted in  connection  with  the  two  sections  immedi- 
ately, preceding,  as  they  are  a  part  of  the  same  act 
and  relate  to  the  same  subject.  In  section  68a  (Gen. 
Stat.  1897,  ch.  95,  §  68 ;  Gen.  Stat.  1899,  §  4315) ,  it  is 
provided,  in  substance,  that  every  railroad  company  do- 
ing business  in  Kansas,  or  having  agents  doing  busi- 
ness therein  for  the  company,  is  required  to  designate 
some  person  in  each  county  through  which  its  railroad 
runs  or  its  business  is  transacted  on  whom  process  and 
notices  may  be  served.  In  section  686  (Gen.  Stat.  1897, 
ch.  95,  §68;  Gen.  Stat.  1899,  §4316),  it  is  provided 
that  a  certificate  of  the  appointment  of  the  person  so 
designated  shall  be  filed  in  the  office  of  the  clerk  of  the 
district  court,  and  that  service  on  such  person  shall  be 
deemed  to  be  eflfectual  and  complete.  In  section  68c  it' 
is  provided  that,  if  any  company  fails  to  designate  such 
person  as  required,  process  "may  be  served  on  any  local 
superintendent  of  repairs,  freight  agent,  agent  to  sell 
tickets,  or  station  keeper  of  such  company  or  corpora- 
tion in  such  county,  or  such  process  may  be  served 
by  leaving  a  copy  thereof,  certified  by  the  officer  to 
whom  the  same  is  directed  to  be  a  true  copy,  at  any  de- 
pot or  station  of  such  company  or  corporation  in  such 
county,  with  some  person  in  charge  thereof  or  in  the  em- 
ploy of  such  company  or  corporation,  and  such  service 
shall  be  held  and  deemed  complete  and  effectual. ''  It 
is  obvious  from  the  language  employed  that  these  pro- 
visions relate  only  to  companies  and  corporations  do- 
ing business  within  the  state.  A  service  upon  the 
officers  or  agents  enumerated  is  to  be  made  upon  the 
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officers  and  agents  of  a  company  doing  business  in  the 
state ;  and  a  service  by  leaving  a  copy  at  a  depot  or 
station  of  "such**  company  or  corporation  certainly 
contemplates  the  depot  or  station  of  a  company  or 
corporation  doing  business  in  the  state,  and  which  is 
in  charge  of  some  person  connected  with  or  employed 
by  the  company. 

It  is  stipulated  that  the  defendant  company  was  not 
doing  business  in  the  state,  unless  the  fact  that  it  was 
the  lessor  of  the  railroad  shows  that  it  was  doing  busi- 
ness. The  mere  fact  that  it  had  executed  a  lease  to 
another  company  for  a  term  of  forty  years  and  had 
surrendered  the  possession  of  the  road  and  all  of  its 
property,  and  was  not  engaged  in  the  operation  of  any 
railroad  in  the  state,  is  strong  evidence  that  it  was 
not  doing  business  in  the  state.  Apart  from  this 
view,  however,  we  think  the  statute  contemplates  that 
the  summons  shall  be  left  at  a  depot  or  station  occu- 
pied by  the  company,  and  with  some  person  in  charge 
thereof  for  the  company  or  who  is  in  the  employ  of 
the  company.  Evidently  it  was  the  purpose  of  the 
legislature  that  notice  of  the  institution  of  an  action 
should  be  brought  to  the  attention  of  some  one  con- 
nected with  the  business  operations  of  the  company. 
A  summons  left  at  a  depot  occupied  by  another  com- 
pany or  by  a  stranger  would  hardly  serve  as  a  notice 
to  the  defendant  company  which  had  neither  posses- 
sion nor  right  of  possession  to  the  depot  or  the  rail- 
road, and  which  was  not  engaged  in  operating  a 
railroad  or  any  other  business  within  the  limits  of  the 
state.  Reasonable  notice  is  essential  to  the  mainte- 
nance of  an  action,  and  certainly  the  legislature  did 
not  intend  that  notice  served  on  one  corporation  or 
person  should  be  regarded  as  notice  to  a  diflFerent 
corporation  or  person.     The  words  *' depot  or  station 
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of  such  company''  fairly  mean  the  building  used  by 
the  company  as  its  depot  or  station ;  and  the  words 
*'with  some  person  in  charge  thereof  mean  some 
person  in  charge  thereof  for  such  company ;  and  the 
words  **or  in  the  employ  of  such  company  or  corpora- 
tion'' mean  in  the  employ  of  such  company  or  corpora- 
tion, whether  in  charge  of  the  depot  or  not. 

In  our  view,  jurisdiction  of  the  company  was  not 
obtained  by  the  service  that  was  made,  and  therefore 
the  judgment  of  the  district  court  will  be  reversed,  and 
the  cause  remanded  with  directions  to  sustain  the  mo- 
tion of  the  defendant  to  set  aside  and  vacate  the  serv- 
ice of  summons. 


Thb  Statb  op  Kansas  v.  J.  W.  Eastman.  rw 

No.  11.681.    (68Pao.B07.) 

1.  EicBBzzLBMXNT— P^oo/  of  Tender  after  Arrest.  On  the  trial 
of  a  proseoution  for  embezzlement  brought  under  section  96  of 
chapter  100,  General  Statutes  of  1897  (Gen.  Stat.  1899,  §2034), 
against  an  agent,  for  failure  to  deliyer  to  his  employer  on  demand 
money  belonging  to  him,  less  the  agent's  reasonable  charges,  etc., 
it  appearing  that  the  amount  due  the  employer  was  in  dispute 
between  him  and  the  agent,  it  is  error  to  reject  an  ofFer  by  the 
agent  to  prove  a  tender  of  the  sum  really  due  for  the  reason  that 
such  tender  had  not  been  made  until  after  the  prosecution  was 
begun. 

2.  Allegation  of  Value  of  Money  Unnecessary,     It  is 

not  necessary  in  a  verdict  finding  a  defendant  guilty  of  embezzle- 
ment of  a  sum  of  money  to  state  the  value  of  the  money  in  order 
to  assess  the  punishment  as  for  grapd  or  petit  larceny,  because 
money  is  not  to  be  valued  in  its  own  terms,  and  the  courts  judi- 
cially know  that  the  different  kinds  of  money  current  in  this 
country  circulate  at  their  par  value. 

Appeal  from  Lyon  district  court ;  W.  A.  Randolph, 
judge.     Opinion  filed  January  5,  1901.     Reversed. 
23— 62  KAN. 
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A.  A.  Oodardy  attorney-general,  and  /.  S.  West,  for 
The  State. 

Cunningham  &  Hamer^  and  Charles  B.  Graces,  for 
appellant. 

The  opinion  of  the  court  was  delivered  by 

DosTKR,  J. :  This  is  an  appeal  from  a  judgment  of 
conviction  of  embezzlement,  as  defined  by  section  95 
of  chapter  100,  General  Statutes  of  1897  (Gen.  Stat. 
1899,  §  2034).  The  case  has  been  in  this  court  once 
before.  {The  State  v.  Eastman,  60  Kan.  557,  57  Pac. 
109.)  The  gravamen  of  the  oflFense  under  the  stat- 
ute cited  is  the  neglect  or  refusal  of  agents  to  de- 
liver to  their  employers  on  demand  moneys  and  other 
property  which  may  have  come  into  the  possession 
of  the  agents  by  virtue  of  their  employment.  The 
principal  ground  of  appellant's  contention  is  the  re- 
fusal of  the  court  to  allow  him  to  prove  and  the  jury 
to  consider  a  tender  of  the  amount  alleged  to  have 
been  embezzled,  made  after  the  prosecution  was  begun. 
The  appellant  was  the  agent  of  L.  D.  Morris  to  rent 
and  care  for  real  property,  collect  rents,  etc.  He  did 
so,  and  out  of  rents  collected  made  expenditures  in 
the  interest  of  his  employer.  Morris  was  absent  from 
the  state  a  number  of  years.  Upon  his  return  he  at 
several  times  asked  for  a  *' settlement,"  at  all  of  which 
times  excuses  for  not  making  it  and  requests  for  delay 
to  make  it  were  made  and  granted.  Finally,  in  De- 
cember, 1897,  appellant  exhibited  to  his  employer  a 
statement  of  account  of  moneys  collected  and  dis- 
bursed for  him,  showing  the  amount  of  $164  still  due 
and  in  his  hands.  This  amount  was  not  then  de- 
manded. The  jury  found  that  a  demand  for  it  was 
not  made  until  January  1, 1898.    On  that  day  Morris, 
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with  an  attorney,  called  on  appellant  and,  as  they  say, 
made  demand  for  the  amount  shown  by  his  statement 
to  be  due.  The  making  of  the  demand  was  denied  by 
the  appellant.  His  excuse  for  failure  to  pay  the 
amount  then  was  that  he  had  in  the  meantime  dis- 
covered the  stated  balance  to  be  incorrect;  that  he 
was  entitled  to  credits  not  included  in  the  statement, 
and  he  said  that  Morris  and  the  attorney  left  without 
giving  him  an  opportunity  to  explain  and  to  tender 
the  sum  really  due. 

Prosecution  was  instituted  against  him  on  the  12th 
day  of  February.  Once  or  twice  thereafter,  and  be- 
1  Proof  of  tend«r  ^^^®  *^®  Commencement  of  the  prelimi- 
aft«rarre«t  nary  trial,  he  tendered,  as  he  says,  the 
real  sum  due,  to  wit,  f  118.  At  one  point  in  his  testi- 
mony he  stated  the  making  of  this  tender  without  ob- 
jection, but  afterward,  upon  being  further  questioned 
by  his  counsel,  the  court  refused  to  allow  him  again 
to  state  the  fact  of  the  tender,  ..ot  because  he  had 
already  testified  to  it,  but  because  it  appeared  to  have 
been  made  after  the  institution  of  the  prosecution. 
To  this  refusal  exception  was  taken .  The  j  ury  were  not 
at  that  time  directed  to  disregard  his  testimony  previ- 
ously given  as  to  the  tender,  but  they  must  have  un- 
derstood the' court's  ruling  rejecting  it  when  latterly 
offered  as  tantamount  to  an  injunction  not  to  consider 
it  as  previously  given. 

At  the  proper  time  appellant  requested  the  court  to 
give  to  the  jury  the  following  instruction  : 

*' While  a  tender  by  the  defendant  after  the  com- 
mencement of  this  prosecution  would  not  excuse  him 
for  any  offense  before  that  time  committed,  at  the 
same  time  that  act  of  his  is  proper  for  you  to  consider 
in  connection  with  all  the  other  evidence  in  the  case 
in  determining  whether  or  not  at  the  time  he  refused 
to  pay  over  to  Morris  upon  demand  such  refusal  was 
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made  with  a  criminal  intent,  and  for  this  purpose  you 
may  consider  the  evidence  before  you  as  to  such  ten- 
der.^' 

This  request  was  refused  and  exception  taken.  We 
think  the  court  was  in  error  in  its  rulings  on  the  offer 
of  evidence  and  on  the  refusal  of  instructions  asked. 
It  is  true  that  restitution  of  property  stolen  or  em- 
bezzled, or  an  offer  to  return  it,  does  not  obliterate 
the  offense,  and  this  is  as  true  when  the  return  or 
offer  was  made  before  the  institution  of  the  prosecu- 
tion as  afterward ;  but  there  is  no  rule  authorizing  the 
rejection  of  evidence  of  a  return  or  offer  to  return 
stolen  or  embezzled  property,  simply  because  the  re- 
turn or  offer  was  made  after  prosecution  was  begun. 
Such  evidence  may  possess  but  little  weight,  but 
nevertheless  it  goes  to  the  question  of  intent  with 
which  the  property  was  taken  or  withheld.  It  cannot, 
as  matter  of  law,  be  said  to  manifest  mere  contrition 
of  spirit,  or  be  an  effort  to  avert  the  consequences  of 
wrong-doing.  In  the  case  of  embezzlement,  it  may 
evidence  a  bona  fide  belief  by  the  defendant  that  the 
money  or  property  was  rightfully  taken  or  rightfully 
withheld  by  him,  and  a  recent  discovery  of  mistake  as 
to  that  fact.  This  is  especially  true  in  cases  of  em- 
bezzlement arising  under  the  statute  cited.  Under 
that  statute  the  crime  is  not  complete  until  demand  is 
made  by  the  employer  and  a  neglect  or  refusal  by  the 
agent,  and  not  then  if  the  employer  had  permitted 
the  agent  to  use  the  money  or  property,  nor  if  the  de- 
mand was  of  a  sum  of  money  which  did  not  allow  to 
the  agent  **his  reasonable  or  lawful  fees,  charges,  or 
compensation  for  his  services." 

In  this  case  the  jury  found  the  amount  embezzled 
to  be  $118,  but  the  demand  by  the  employer  was  for  a 
sum  largely  in  excess  of  the  one  the  jury  found  to  be 
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due — was  for  a  sum  which  did  not  allow  to  the  agent 
credits  to  which  he  was  rightfully  entitled.  Consider- 
!ing  the  fact  that,  until  January  1,  1898,  no  demand 
on  the  agent  for  money  had  really  been  made,  but 
only  a  demand  for  a  ^'settlement,''  and  that  on  thai 
day  the  demand  was  for  a  sum  of  money  considerably 
greater  than  the  jury  found  to  be  due,  although  the 
appellant  had  once  mistakenly  admitted  it  to  be  due, 
it  would  seem  difficult  to  find  ground  upon  which  to 
rest  a  conviction ;  and  we  therefore  think  that  the  de- 
fendant, in  view  of  the  special  circumstances  of  the 
case,  and  apart  from  the  general  rule  to  which  we  have 
adverted,  was  entitled  to  the  evidence  offered  and  the 
instruction  requested. 

The  verdict  of  the  jury  recited  **that  the  amount  of 
money  in  his  (the  defendant's  hands)  belonging  to 

D.  L.  Morris,  on  January  1,  1898,  the 
*"  ^Sf^f  moMj     date  when  the  demand  was  made  for  the 

money,  was  f  118."  Objection  was  made 
to  this  verdict  because  it  did  not  state  the  value  of  the 
1118  embezzled.  Inasmuch  as  under  the  section  be- 
fore cited  the  punishment  for  the  offense  is  the  same 
as  for  grand  or  petit  larceny,  according  as  the  value 
of  the  property  embezzled  may  be  above  or  below 
twenty  dollars,  it  is  said  that  the  jury  should  have 
found  the  value  of  the  money  in  question.  No  cases 
in  support  of  or  against  this  claim  of  error  were  cited 
to  us,  but  the  novelty  of  the  proposition  induced  us  to 
make  search  among  the  authorities.  We  found  none 
excepting  the  case  of  Gerard  v.  The  State ,  10  Tex.  App. 
690.  That  case  supports  appellant's  contention,  but 
we  cannot  regard  it  as  an  authority  to  follow.  Money 
is  not  a  thing  to  be  valued  in  its  own  terms.  It  is 
itself  the  measure  of  values.  The  value  of  a  dollar 
can  be  ascertained  only  by  comparing  it  with  another 
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dollar.  When  thus  compared,  they  are  perceived  to 
be  exact  equivalents,  but  their  equivalence  was  as  well 
known  before  the  comparison  as  afterward. 

As  to  the  different  kinds  of  dollars  of  this  country, ' 
issued  by  authority  of  the  general  government,  we 
take  judicial  notice  that,  by  the  practice  of  the  United  . 
States  treasury  department  and  in  the  economic  habit 
of  the  people  such  dollars  are  maintained  at  a  parity 
of  value,  and  that  they  circulate  at  par ;  and  we  also 
take  judicial  notice  that  state  bank  money,  some  of 
which  was  formerly  not  accepted  at  its  face  value,  is 
now  no  longer  in  circulation.  We  therefore  conclude 
as  matter  of  law  that  the  $118  mentioned  in  the  ver- 
dict of  the  jury,  meant  one  hundred  and  eighteen  dol- 
lars of  United  States  currency,  each  one  of  the  actual 
value  expressed  on  its  face. 

Other  claims  of  error  are  made.  Some  of  them  are 
not  well  taken,  and  we  have  not  considered  it  neces- 
sary to  make  examination  as  to  the  validity  of  the  re- 
mainder. The  judgment  of  the  court  below  is  reversed, 
with  directions  for  a  new  trial. 


Hbnrt  S.  Ireton  v.  Bridget  Ireton  et  al. 


64    773|  No.  11,644.    (68Pac.4».) 

05  335  1.  Nbw  Trial— Duty  of  Trial  Court    Upon  an  application  for  a 

1-^2  ^1  new  trial  because  the  evidence  does  not  sustain  the  verdict,  it  is 

69  4aol  the  duty  of  the  trial  oouri;,  though  not  of  an  appellate  court,  to  weigh 

'       ^  the  evidence,  although  conflicting,  and  if  the  verdict  is  clearlj 

70  80e|  against  the  weight  of  the  evidence  and  does  not  meet  the  approval 

oi — Sra  of  the  court,  it  should  be  set  aside. 

I      2.  Duty  of  Supreme  Court  on  Review.    Where  a  new  trial 


is  granted  upon  a  motion  alleging  several  grounds,  and  the  trial 
court  does  not  state  upon  what  particular  ground  the  motion  was 
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sustained,  the  supreme  court  will  sustain  the  order,  if  it  can  be 
sustained  upon  any  one  or  more  of  the  grounds  assigned  in  the 
motion. 

Error  from  Cowley  district  court ;  W.  T.  McBride, 
judge.     Opinion  filed  January  5,  1901.     Affirmed. 

Madden  &  Buchmauj  for  plaintiff  in  error. 
PoUock  &  Lafferty,  and  Jackson  &  Love,  for  defendants 
in  error. 

'Hie  opinion  of  the  court  was  delivered  by 

Johnston,  J. :  This  was  an  action  by  Henry  S.  Ire- 
ton  against  Bridget  Ireton  and  other  heirs  of  John 
Ireton^  deceased,  to  recover  a  tract  of  land  in  Cowley 
county,  and  also  damages  for  withholding  the  posses- 
sion of  the  same.  The  land  was  purchased  by  John 
Ireton  and  occupied  by  him  and  his  family  until  his 
death,  in  1893.  Henry  S.  Ireton,  a  son  of  John  Ireton 
by  a  former  wife,  claimed  title  to  the  property  through 
a  conveyance  alleged  to  have  been  executed  by  his 
father  and  mother  on  September  4,  1874.  He  con- 
tended that  the  continued  possession  of  his  father  was 
by  virtue  of  a  lease  executed  by  him  in  1890,  giving 
his  father  the  right  of  occupancy  during  his  natural 
life.  The  contention  of  the  widow  and  heirs  of  John 
Ireton  was  that  the  deed  had  never  been  delivered, 
and  therefore  never  became  effectual;  and,  further, 
that  the  occupancy  of  the  premises  by  John  Ireton  and 
his  family  was  not  under  the  lease,  but  by  virtue  of 
ownership. 

The  first  trial  resulted  in  a  verdict  in  favor  of  the 
defendants,  but  for  errors  committed  the  judgment  was 
reversed  and  the  cause  remanded  for  further  trial. 
(Ireton  V,  Ireton,  59  Kan.  92,  52  Pac.  74.)  At  the  last 
trial  the  verdict  of  the  jury  was  in  favor  of  the  plain- 
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tiff  for  the  recovery  of  the  real  estate,  and  the  defend* 
ants  filed  a  motion  for  a  new  trial,  alleging  seven 
different  grounds  for  setting  aside  the  verdict,  among 
which  were  these  :  (1)  That  the  verdict  was  not  sus- 
tained by  sufl5cient  evidence  and  was  contrary  to  law ; 
(2)  irregularities  in  the  proceedings  of  the  jury;  (3) 
misconduct  on  the  part  of  the  jury ;  (4)  errors  of  law 
occurring  on  the  trial  of  the  case ;  (5)  the  fact  that 
the  guardians  of  certain  defendants  who  were  minors 
were  not  made  parties;  (6)  newly-discovered  evi- 
dence which  could  not  be  produced  at  the  trial.  The 
court  sustained  the  motion,  setting  aside  the  verdict 
and  granting  a  new  trial,  and  of  these  rulings  the 
plaintiff  complains. 

The  plaintiff  in  error  contends  that  the  motion  for 
a  new  trial  was  granted  by  the  court  upon  the  theory 
that  it  had  erred  in  refusing  to  admit  in  testimony 
statements  made  by  John  Ireton  in  his  lifetime  as  to 
the  execution  and  delivery  of  the  deed  to  his  son; 
that  the  statements  sought  to  be  introduced  did  not 
accompany  the  execution  of  the  conveyance  or  any  act 
of  possession ;  and,  therefore,  under  Crawford  v.  Craw- 
ford, 60  Kan.  126,  55  Pac.  842,  it  is  contended  that 
the  court's  original  ruling  in  excluding  the  evidence 
was  right,  and  that  error  was  committed  in  grant- 
ing the  new  trial.  The  weakness  of  this  conten- 
tion is  that  the  record  does  not  show  that  a  trial  was 
awarded  upon  this  ground,  nor  does  it  disclose  which 
of  the  seven  different  grounds  alleged  was  the  basis  of 
the  ruling.  If  it  clearly  appeared  that  the  ruling 
rested  upon,  or  rather  raised,  a  pure,  unmixed  ques- 
tion of  law,  and  that  it  was  erroneously  made,  we 
would  be  warranted  in  reversing  the  order,  and  in  di- 
recting an  entry  of  judgment  on  the  verdict,  but  the 
record  does  not  show,  and  the  opposing  parties  do  not 
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concede,  that  the  question  comes  to  us  in  that  form. 
It  may  have  been  granted  because  the  court  concluded 
that  the  evidence  did  not  sustain  the  verdict.  The 
granting  or  refusing  of  a  new  trial  for  that  reason  is 
so  much  in  the  discretion  of  the  trial  court  that  a  re- 
viewing court  will  be  slow  to  interfere  with  an  order 
which  grants  a  new  trial,  and  especially  where  the 
evidence  is  conflicting.  Here  the  evidence  on  the 
main  question  is  voluminous  and  to  some  extent  con- 
tradictory, and  there  is  room  for  the  inference  that  the 
verdict  of  the  jury  did  not  meet  with  the  approval  of 
the  court. 

This  court  will  not  disturb  a  verdict  if  there  is  sub- 
stantial testimony  to  sustain  it,  but  a  different  rule 
applies  to  a  trial  court  which  has  equal  opportunity 
with  the  jury  to  observe  the  manner  of  the  witnesses 
and  to  decide  upon  their  credibility.  Where  a  motion 
for  a  new  trial  is  made  for  the  reason  that  it  is  con- 
trary to  the  evidence,  it  is  the  duty  of  the  trial  court 
to  consider  and  weigh  the  evidence  on  which  the  ver- 
dict rests,  and  if  the  verdict  is  contrary  to  the  evi- 
dence it  should  be  set  aside.  It  is  true  the  jurors  are 
the  judges  of  the  credibility  of  witnesses  and  the 
triers  of  the  facts,  and  that  the  trial  court  will  not  in 
doubtful  cases  set  up  his  own  judgment  against  theirs, 
nor  interfere  with  a  verdict  merely  because  his  judg- 
ment inclines  against  theirs.  But  these  considera- 
tions do  not  warrant  him  in  abdicating  the  important 
function  of  supervising  verdicts.  If  he  is  not  satis- 
fied with  the  verdict  and  is  convinced  that  it  is 
clearly  against  the  weight  of  the  evidence,  no  duty 
is  clearer  than  the  granting  of  a  new  trial.  In  Mc- 
Creary,  Sheriff,  v.  Hart,  39  Kan.  216,  17  Pac.  839,  it 
was  said  that  "where  a  verdict  by  the  jury  is  founded 
OQ  the  testimony  of  a  witness  directly  contradicted  by 
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another  witness,  and  the  trial  court  sets  the  verdict 
aside,  the  supreme  court  will  not  reverse  the  decision 
or  order  of  the  trial  court  granting  a  new  trial."  In 
Sanders  v.  Wakefield,  41  Kan.  11,  20  Pac.  518,  it  was 
decided  that  *'a  new  trial  ought  always  to  be  granted 
whenever  in  the  opinion  of  the  trial  court  the  party 
asking  for  a  new  trial  has  not  in  all  probability  had  a 
reasonably  fair  trial,  and  has  not  in  all  probability 
obtained  or  received  subtantial  justice.'' 

A  much  stronger  case  for  reversal  is  required  where 
a  new  trial  has  been  granted  by  the  district  court  than 
where  one  has  been  refused,  and  since  the  motion  con- 
tains so  many  grounds,  and  the  court  did  not  state  for 
what  particular  reason  the  motion  was  granted,  it  can- 
not be  said  that  the  court  erred  with  reference  to  some 
pure,  simple,  unmixed  question  of  law.  (Field  v.  Kin- 
near,  5  Kan.  233 ;  Atyeo  v.  Kelsey,  13  id.  212 ;  Day  v. 
Harris,  23  id.  216  ;  Condell  v.  Savings  Bank,  23  id.  596 ; 
City  of  Sedan  v.  Church,  29  id.  190;  Brown,  AdmW,  v. 
A.  T.  &  S.  F.  Rid.  Co.,  29  id.  186 ;  Coai  &  Mining  Co.  v. 
Stoop,  56  id.  426,  43  Pac.  766.) 

If  the  order  of  the  court  granting  a  new  trial  can  be 
sustained  upon  any  of  the  grounds  alleged  in  the  mo- 
tion, this  court  is  bound  to  sustain  it.  It  follows  that 
the  order  and  judgment  of  the  court  must  be  affirmed. 
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Chablbs  Pbukbb  v.  William  J.  Cantbb  et  ol.  l~&~ml 

No.  11,75».    (88  Pao.  617.)  l^    ^Oef 

1.  Title  and  Owwrsbit-- Alluvion  from  the  Misaouri  Biver, 
Plaintifl  is  the  owner  of  a  forty-acre  tract  of  land  which,  at  the 
time  of  the  government  survey  in  1855,  and  presumably  when  the 
patent  was  issued,  was  separated  from  the  Missouri  river  on  the 
west  by  two  fractional  forty-acre  tracts  belonging  to  defendant. 
By  erosion  of  the  water  a  part  of  defendant's  land  was  washed 
away  until  the  river  reached  the  plain  tiff  ^s  said  tract  and,  by  eat- 
ing away  part  of  it,  left  the  latter  a  shore  line  of  about  700  feet. 
The  river  then  receded,  forming  alluvion  from  the  line  of  contact 
with  plaintiff's  land  westward  within  the  original  surveyed  lines 
of  the  defendant  and  past  the  same  to  the  river.  This  alluvion 
also  attache^  itself  to  what  was  left  of  defendant's  land.  Held, 
that  plaintiff  was  entitled  not  only  to  such  alluvion  as  formed 
within  his  original  lines,  but  also  to  an  equitable  proportion  of 
that  formed  within  the  original  surveyed  lines  of  defendant's 
land,  and  beyond  to  the  river  bank. 

2.  Meander  Lines  Defined.     Meander   lines  along  the 

shore  of  a  navigable  river  represent  the  border  line  of  the  stream, 
and  show  that  the  watercourse,  and  not  the  meander  line  as  ac- 
tually run  on  the  land,  is  the  boundary. 

Error  from  Doniphan  district  court ;  W.  I.  Stuabt, 
judge.     Opinion  filed  January  5,  1901.     Reversed, 

STATEMENT. 

This  was  an  action  in  ejectment  brought  by  Charles 
Peuker  to  recover  from  William  and  Ella  Canter  the 
possession  of  certain  alluvial  lands  formed  by  the 
Missouri  river,  in  the  process  of  accretion,  in  front  of 
a  forty-acre  tract  owned  by  him.  The  tract  in  con- 
troversy contains  about  124  acres.  The  plaintiff's 
land,  to  which  he  claims  the  alluvion  belongs,  is  de- 
scribed as  the  northwest  quarter  of  the  northeast 
quarter  of  section  30,  township  4,  in  range  22,  in 
Doniphan  county.  He  has  owned  and  been  in  posses- 
sion of  the  same  for  more  than  thirty  years.  The  fol- 
lowing map  was  received  in  evidence  by  the  court 
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below  as  a  truthful  renresentation  of  the  DlaintiflTs 
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The  evidence  on  the  part  of  both  plaintiff  and  de- 
fendants below  showed  that  the  alluvion  in  dispute 
was  formed  by  gradual  and  imperceptible  additions  to 
the  plaintiff's  land  (the  forty  acres  above  described)  by 
the  action  of  the  waters  of  the  Missouri  river.  It  was 
called  and  known  at  the  trial  as  the  McLellan  land. 
It  was  admitted  that  the  defendants  below  were  the 
owners  of  lots  1  and  2  in  section  30,  township  4,  range 
22.  It  appeared  from  the  evidence  that  prior  to  1876 
the  river  receded  from  the  northwest  quarter  of  the 
northeast  quarter  of  section  30,  owned  by  plaintiff 
Peuker,  and  also  from  lots  1  and  2  in  the  same  section, 
owned  by  the  defendants,  and  had  made  a  large  tract 
of  land  west  of  and  adjacent  to  said  lots  prior  to  that 
time.  The  defendants  offered  in  evidence  a  certified 
copy  of  a  map  showing  the  government  survey  in 
1855.     It  is  printed  on  next  page. 

The  jury  returned  a  verdict  for  plaintiff  below  and 
made  findings  in  answer  to  particular  questions  of 
fact.     Those  necessary  to  be  considered  are  as  follows : 

"1.  Ques.  Did  the  original  government  survey 
along  the  bank  of  the  Missouri  river  west  of  the  land 
known  as  the  McLellan  land,  to  wit,  the  northwest 
quarter  of  the  northeast  quarter  of  section  30,  in  town- 
ship 4,  range  22,  in  Doniphan  county,  Kansas,  cross 
said  described  McLellan  land?    Ans.   No. 

**2.  Q.  Did  the  waters  of  the  Missouri  river  wash 
away  any  part  of  the  said  McLellan  land?    A.   Yes.'' 

''4.  Q.  If  the  last  question  is  answered  in  the 
affirmative,  then  did  the  Missouri  river  wash  across 
any  of  the  land  known  as  the  McLellan  land,  to  wit, 
the  southwest  corner,  washing  away  ten  chains  and 
forty-eight  links  out  of  the  west  line  of  said  forty-acre 
tract?  A.  Yes. 

•'5.  Q.  Did  the  Peuker  land  known  as  the  Mc- 
Lellan land,  at  one  time,  and  after  the  meander  line 
of  the  Missouri  river  was  washed  away,  have  a  river 
front  of  ten  chains  and  forty-eight  links?  A.  Yes." 
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''7.  Q.  Is  the  present  river  bank  in  front  of  the 
McLellan  land  one  hundred  and  fifty-three  chains 
and  eighty-eight  links?     A.  Yes." 

'*  16.  Q.  State  the  time  since  which  Canter  has  had 
the  continuous  possession  of  the  accretions  immedi- 
ately in  front  of  the  Peuker  land  ?    A.  In  1885. 

''17.  Q.  Did  Canter  tell  E.  A.  Miller  in  substance 
that  he  and  Saunders  did  not  own  all  the  land  they 
had  enclosed  by  their  fence  on  the  bar ;  that  others 
owned  land  in  there  as  well  as  they?    A.  Yes." 
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*'l.  Q.  Did  the  northwest  quarter  of  the  northeast 
qaarter  of  section  30,  township  4,  range  22,  in  Doniphan 
county,  Kansas,  at  the  time  of  the  United  States  govern- 
ment survey,  border  on  the  Missouri  river?    A.  No. 

"2.  Q.  Did  lot  1  and  lot  2  in  section  30,  township 
4,  range  22,  in  said  county,  lie  between  said  tract 
mentioned  in  question  1  and  the  Missouri  river  at  the 
time  of  the  government  survey?    A.  Yes. 

''3.  Q.  Did  the  Missouri  river,  after  the  govern- 
ment survey,  wash  away  a  part  of  said  lot  1  and  lot  2 
in  said  section  30,  township  4,  range  22,  in  said 
Doniphan  county?    A.  Yes. 

"4.  Q.  After  the  survey  by  the  government  of  the 
United  States  of  the  said  lands,  did  the  Missouri  river 
wash  away  a  part  of  the  northwest  quarter  of  the 
northeast  quarter  of  section  30,  township  4,  range  22, 
in  Doniphan  county,  Kansas?    A.   Yes.'* 

'*7.  Q.  Did  the  Missouri  river  at  any  time  wash 
away  all  of  lot  1  in  said  section  30?    A.   No. 

"8.  Q.  Did  the  Missouri  river  at  any  time  wash 
away  all  of  lot  2  in  section  30?    A.   No." 

The  court,  notwithstanding  the  verdict,  rendered 
judgment  in  favor  of  the  defendants  below.  This  ac- 
tion is  assigned  as  error. 

TF.  D.  Webby  and  Alcid  BowerSy  for  plaintiff  in  error. 
Albert  Perry,  and  A.  L.  Perry,  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  The  forty-acre  tract  of  land  ownea  by 
the  plaintiff  in  error  at  the  commencement  of  this  ac- 
tion did  not  border  on  the  river  at  the  time  of  the 
government  survey,  in  1855,  but  was  distant  therefrom 
the  width  of  lot  1,  now  owned  by  Canter,  on  the  west. 
Lot  2,  now  owned  by  defendants  in  error,  then 
bounded  the  Peuker  tract  on  the  south  and  extended 
westward  to  the  river  bank.  These  facts  having  been 
found  by  the  jury,  we  must  presume  that  when  the 
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s  patented  by  the  goyernment  the  boundaries 
)  same  as  described  in  the  survey.  (1  Greenl. 
.)  This  state  of  facts  presents  for  consider a- 
question  whether  the  plaintiff  in  error,  haying 
ly  no  riparian  rights,  after  the  water  had 
away  a  part  of  the  land  which  separated  him 
e  riyer,  and  also  a  part  of  his  own,  and  then 
etion   restored  his   original   boundary  lines, 

with  those  of  the  defendants  in  error,  can 
;le  to  any  part  of  the  alluyion  so  formed  within 
t  original  lines,  and  beyond. 
L  and  2,  as  described  in  the  original  suryey, 
that  time  fractional  forty-acre  tracts  bordering 
lyer.  Their  shore-line  was  meandered.  The 
)t  the  meander  line,  was  the  western  bound- 
eander  lines  are  not  boundary  lines.  (Gould, 
I  ed.,  §  76 ;  Kraut  v.  Crawford,  18  Iowa,  549  ; 
Company  v.  Schurmeir,  7  Wall.  272,  287, 19  L. 

In  the  last  case  it  was  said : 

reparing  the  official  plat  from  the  field-notes, 
[ider  line  is  represented  as  the  border  line  of 
.m,  and  shows,  to  a  demonstration,  that  the 
irse,  and  not  the  meander  line,  as  actually 
he  land,  is  the  boundary." 

ling  to  this  established  rule,  when  the  west- 
;s  of  lots  1  and  2  moyed  eastward  as  the  riyer 
ed  upon  them,  ownership  followed  the  shore- 
Inally,  by  continued  erosion,  the  forty-acre 
plaintiff  in  error  was  reached.  The  latter 
a  riyer  front  of  nearly  700  feet  on  a  nayiga- 
m  and  acquired  riparian  rights. 
ford  V.  Lord  Yarborough,  in  the  house  of  lords, 
L63  (a  decision  cited  by  the  supreme  court  of 
ed  States  in  Jefferis  v.  East  Omaha  Land  Co.j 
.  178,  10  Sup.  Ct.  618,  33  L.  Ed.  87),  it  was 
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decided  in  effect,  that  in  cases  of  alternate  accretion 
and  decretion  the  riparian  proprietors  had  movable 
freeholds  ;  that  is,  moving  into  the  river  with  the  soil 
as  it  was  imperceptibly  formed,  and  then  again  reced- 
ing when  by  attrition  it  was  worn  away. 

In  the  case  of  Steele  v.  Sanchez,  72  Iowa,  65,  33  N. 
W.  366  (s.  c,  2  Am.  St.  Rep.  233),  it  appeared  that 
the  defendant  was  the  owner  of  one  acre  of  land  lying 
on  the  Des  Moines  river.  He  became  such  owner  in 
1875.  After  this  the  water  washed  away  some  20  feet 
of  the  bank  of  the  river  so  that  the  bed  of  the  stream 
was  changed  to  that  extent,  and  that  part  of  the  land 
originally  purchased  was  covered  with  the  current  of 
the  stream.  In  front  of  this  land,  and  in  the  bed  of 
the  river  below  ordinary  high-water  mark,  but  within 
the  meander  line  of  the  original  survey  of  the  lot  of 
which  the  land  was  a  part,  there  was  a  ledge  of  stone 
which  could  be  quarried  by  the  building  of  dams  to 
change  the  current  of  the  stream  and  keep  the  water 
out.  The  plaintiff  quarried  stone  in  the  river  at  the 
place  above  described  under  contract  with  the  defend- 
ant for  which  he  was  to  pay  a  certain  price  per  perch, 
and  payment  was  to  be  made  by  delivering  stone  to 
the  defendant  at  one  dollar  per  perch.  He  delivered 
the  stone  for  which  the  action  was  brought  and  de- 
manded payment  therefor  on  the  ground  that  the  de- 
fendant was  not  the  owner  of  the  quarry  because  it 
was  in  the  bed  of  the  river  below  original  high-water 
mark.  The  trial  court  instructed  the  jury  that  if  the 
stone-quarry  was  within  the  original  survey  line  it  was 
the  property  of  the  defendant,,  although  the  channel 
of  the  stream  had  changed  so  that  the  quarry  was  be- 
low the  ordinary  high-water  line ;  in  other  words, 
that  the  original  meandered  line  of  the  stream  re- 
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mained  as  the  boundary  of  defendant's  land.     This 
instruction  was  held  to  be  erroneous.     It  was  said : 

*  *  When  the  original  government  surveys  were  made, 
the  Des  Moines  river  was  'meandered' ;  that  is,  the 
banks  of  the  river  were  surveyed  and  the  lines  thereof 
indicated  by  corners  and  distances.  The  river  being 
then  a  navigable  stream,  the  then  owner  of  the  lot 
now  owned  by  the  plaintiff  had  no  title  beyond  ordi- 
nary high-water  mark.  The  title  to  the  whole  bed 
of  the  river  was  in  the  public.  .  .  .  When,  by 
the  action  of  the  water,  the  river-bed  was  changed, 
the  line  of  ordinary  high -water  mark  was  changed, 
and  the  defendant's  ownership,  or  the  line  of  his  land, 
changed  with  it.  The  bank  of  a  stream  is  what  re- 
tains the  water  in  its  channel ;  and,  if  changed  either 
by  natural  or  artificial  means,  the  river-bank  becomes 
the  line." 

The  riparian  owner  in  this  state  owns  only  to  the 
bank  and  not  to  the  center  of  a  navigable  stream. 
{Wood  V.  Fowler,  26  Kan.  682 ;  Perkins  v.  Adams,  132 
Mo.  131.  33  S.  W.  778.)  In  WelUa  v.  Bailey,  55  Conn. 
292,  10  Atl.  567,  a  well-considered  case,  in  which 
elaborate  briefs  were  presented,  the  court,  at  page  316, 
said: 

**If  a  particular  tract  was  entirely  cut  oflF  from  a 
river  by  an  intervening  tract,  and  that  intervening 
tract  should  be  gradually  washed  away  until  the  re- 
moter tract  was  reached  by  the  river,  the  latter  tract 
would  become  riparian  as  much  as  if  it  had  been  origi- 
nally such.  This  follows  necessarily  from  the  ordi- 
nary application  of  the  principle.  All  original  lines 
submerged  by  the  river  have  ceased  to  exist ;  the  river 
is  itself  a  natural  boundary,  and  every  changing  con- 
dition of  the  river  in  relation  to  adjoining  lands  is 
treated  as  a  natural  relation  and  is  not  afifected  in  any 
manner  by  the  relations  of  the  river  and  the  land  at 
any  former  period.  If,  after  washing  away  the  inter- 
vening lot,  it  should  encroach  upon  the  remoter  lot, 
and  should  then  begin  to  change  its  movement  in  the 
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Other  direction,  gradually  restoring  what  it  had  taken 
from  the  remoter  lot,  and  finally  all  that  it  had  taken 
from  the  intervening  lot,  the  whole,  by  the  law  of  ac- 
cretion, would  belong  to  the  remoter  but  now  proxi- 
mate lot.  Having  become  riparian  it  has  all  riparian 
rights.  This  general  principle  is  recognized  by  all 
the  text-writers  and  by  numerous  decisions  of  tlio 
English  and  American  courts.  The  river  boundary  is 
treated  in  all  cases  as  a  natural  boundary  and  the 
rights  of  the  parties  as  changing  with  the  change  of 
its  bed." 

This  doctrine  was  approved  in  the  case  of  Nay  lor  v. 
Cox,  114  Mo.  232,  21  S.  W.  589  ;  Wallace  v.  Driver,  61 
Ark.  429,  33  S.  W.  641,  31  L.  R.  A.  317 ;  Cox  -v.  Ar^ 
nold,  129  Mo.  337,  31  S.  W.  592.  In  the  last-cited 
case  the  third  paragraph  of  the  syllabus  reads : 

"A  part  of  a  fractional  quarter-section  belonging 
to  plaintiflf  and  bordering  on  the  Missouri  river  was 
washed  away  by  the  current  and  a  *towhead*  formed 
in  the  river  between  plaintiff's  land  and  an  island  op- 
posite thereto,  and  land  gradually  accrued  to  the  '*  tow- 
head"  and  extended  toward  plaintiff's  quarter-section 
and  within  the  limits  of  the  original  government  sur- 
vey thereof.  Held,  that  as  the  land  sued  for  was  not 
an  accretion  to  plaintiff's  land,  he  had  no  title  to  it, 
notwithstanding  it  was  within  the  boundaries  of  the 
original  government  survey  of  said  quarter-section." 

In  Ocean  City  Aaa'n  v.  Shriver,  46  Atl.  (N.  J.)  690, 
the  doctrine  laid  down  in  Welles  v.  Bailey,  supra,  is 
held,  by  a  divided  court,  to  be  unsound.  The  Min- 
nesota decision  (Gilbert  v.  Eldridge,  47  Minn.  210,  49 
N.  W.  679,  13  L.  R.  A.  411)  commented  on  to  sustain 
the  law  of  the  case  was,  however,  controlled  by  the 
conditions  under  which  the  respective  parties  took 
title  to  the  land. 

The  right  to  alluvion  is  founded  on  the  principle  of 
compensation ;  that  the  owner  of  land  subject  to  ero- 
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sion  is  entitled  to  indemnity  for  the  loss  of  that  taken 
away  by  gaining  the  benefit  of  soil  added  to  his  bound- 
ary by  the  process  of  accretion.  Blackstone  says  ( 2 
Com.  262)  : 

''And  as  to  lands  gained  from  the  sea,  either  by 
alluvion,  by  the  washing  up  of  sand  and  earth,  so  as 
in  time  to  make  terra  firma;  or  by  dereliction,  as  when 
the  sea  shrinks  back  below  the  usual  water-mark  :  in 
these  cases  the  law  is  held  to  be,  that  if  this  gain  be 
by  little  and  little,  by  small  and  imperceptible  degrees, 
it  shall  go  to  the  owner  of  the  land  adjoining.  For  de 
vninimia  non  curat  lex;  and,  besides,  these  owners,  be- 
ing often  losers  by  the  breaking  in  of  the  sea,  or  at 
•charges  to  keep  it  out,  this  possible  gain  is  therefore 
a  reciprocal  consideration  for  such  possible  charge  or 
loss.'' 

In  the  present  case  Peuker,  whose  land  at  the  time 
of  the  survey  was  remote  from  the  river,  suffered  loss 
by  erosion  equally  with  Canter,  the  owner  of  the  ad- 
joining lots.  The  application  of  the  rule  stated  would 
not  deny  to  such  originally  remote  proprietor  the  own- 
ership of  such  accreted  land  in  front  of  his  shore  line, 
although  it  may  be  found  within  the  original  bounda- 
ries of  lots  1  and  2. 

When  the  waters  washed  the  land  of  plaintiflf  in 
error,  after  eating  away  portions  of  lots  1  and  2,  Can- 
ter, the  owner  of  said  lots,  had  the  right  of  navigation 
and  fishery,  in  common  with  the  public,  in  the  stream 
which  displaced  the  land  within  his  original  bounda- 
ries, but  he  had  no  ownership  in  the  bed  of  the  river. 
(Railway  v.  Ramsey,  53  Ark.  314,  13  S.  W.  931,  8  L. 
R.  A.  559.)  He  could  not  prevent  others  from  enjoy- 
ing the  same  rights  therein  which  the  law  accorded 
to  him.  It  is  held  in  England  that  if  the  sea,  by 
gradual  and  imperceptible  progress,  encroach  upon 
the  land  of  a  subject,  the  land  thereby  covered  with 
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water  belongs  to  the  crown.  {In  re  Hull  and  Selby  Rail- 
way,  5  M.  &  W.  327.)  By  the  American  revolution 
the  people  of  each  state  acquired  the  absolute  right  to 
all  their  navigable  waters  and  the  soil  under  them. 
^Martin  et  al.  v:  Waddell,  16  Pet.  367,  10  L,  Ed.  997.) 
In  Wood  V.  Fowler,  supra,  Mr.  Justice  Brewer,  in  speak- 
ing of  the  Kansas  river,  which  was  held  to  be  a  navi- 
gable stream,  at  page  690,  said : 

*'The  title  to  the  soil  being  in  the  state,  and  the 
stream  being  a  public  highway,  obviously  the  owner- 
ship of  the  ice  would  rest  in  the  general  public,  or  in 
the  state  as  the  representative  of  that  public.  The 
riparian  proprietor  would  have  no  more  title  to  the  ice 
than  he  would  to  the  fish," 

When  the  river  encroached  on  the  Peuker  land,  car- 
rying away  parts  of  Canter's  fractional  tracts,  the 
title  of  the  latter  to  the  submerged  lands  was  gone. 
So  was  the  title  of  Peuker  to  that  part  of  his  forty 
acres  which  the  current  had  eaten  away  and  which 
was  submerged  by  the  waters.  When  the  alluvion 
began  to  form  it  had  a  line  of  contact  of  about  700 
feet  on  the  land  of  plaintiff  in  error,  and  also  attached 
itself  to  the  irregular  shore  line  of  what  was  left  of 
lots  1  and  2.  The  plaintiff  in  error  is  not  entitled  to 
all  the  made  land,  but  only  to  an  equitable  propor- 
tion of  it.  There  are  not  facts  sufljcient  presented  by 
the  record  for  the  establishing  of  a  rule  which  will 
determine  to  just  what  proportion  of  the  alluvion  the 
parties  are  entitled.  This  should  be  settled  by  the 
court  below  on  equitable  grounds.  (Gould,  Wat.,  3d 
ed.,  §§  162-165 ;  Johnston  v.  Jones  etal.,  1  Black  [U.  8.] 
209,  17  L.  Ed.  117.) 

The  judgment  of  the  court  below  will  be  reversed 
and  a  new  trial  granted. 
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Thb  Board  op  Education  op  Kansas  City,  Kansas, 
V.  Thb  City  op  Kansas  City,  Kansas. 

No.  1 1 ,761.    (  88  Pac.  600.) 

1.  TiTLB  AND  OwsBftsnip— Dedication  for  Public-school  Pur- 
poaea  Preaumed  from  Plat.  A  tract  of  ground  belonging  to  a 
town-site  compaDy,  designated  as  *' Seminary  Place"  on  a  plat  of 
the  town  site  filed  by  such  company,  and  on  which  plat  is  in- 
dorsed a  memotendum  made  by  the  company  stating  that  the 
square  of  ground  of  which  "Seminary  Place"  forms  a  portion  has 
been  set  apart  as  "public  grounds,"  will  be  presumed,  in  the  ab- 
sence of  Bufiicient  contrary  evidence,  to  have  been  dedicated  by 
the  company  to  public-school  purposes. 

2.  Action  of  City  Council  of  No  Effect    In  a  case  as 

above  stated,  the  right  of  the  public  to  the  use  of  the  dedicated 
ground  for  school  purposes  cannot  be  strengthened  by  a  resolu- 
tion of  the  council  of  the  city  in  which  the  ground  is  situated 
authorizing  its  use  for  such  purposes ;  nor  can  such  city  council 
lawfully  devote  to  school  purposes  ground  which  had  been  dedi- 
cated by  the  original  owner  to  other  public  purposes. 

Error  from  Wyandotte  district  court,  Henry  L. 
Aldkn,  judge.  Opinion  filed  January  5,  1901.  Re- 
versed. 

Hutchings  &  KepUnger,  for  plaintiff  in  error. 
T.  A.  Pollock,  city  counselor,  and  F.  D.  Hvichings, 
city  attorney,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

DosTER,  C.  J. :  This  was  an  action  brought  by  the 
defendant  in  error,  the  city  of  Kansas  City,  against 
the  plaintiff  in  error,  the  board  of  education  of  Kansas 
City,  to  enjoin  the  erection  of  a  high-school  building 
upon  what  the  plaintiff  in  said  suit  claimed  to  be 
ground  dedicated  to  public-park  purposes,  but  which 
the  defendant  claimed  to  be  ground  dedicated  to  it  for 
school  purposes.    The  defendant  in  its  answer  prayed 
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for  affirmative  relief  quieting  its  title  to  the  disputed 
tract.  Judgment  was  rendered  in  favor  of  the  plaintiff, 
denying  affirmative  relief  to  the  defendant,  and,  in 
addition,  enjoining  the  erection  of  the  school  building. 
The  facts  were  agreed  on  in  the  court  below,  a  sum- 
mary of  which  was  that  in  1857  a  number  of  persons 
associated  themselves  together  as  a  town-site  company, 
under  the  name  of  the  Wyandotte  City  Company,  for 
the  purpose  of  purchasing  lots  and  devoting  them  to 
town -site  purposes.  Among  other  things,  the  town- 
site  company  appointed  one  John  McAlpine  trustee 
to  receive  conveyances  for  it  and  to  plat  its  lands  and 
to  execute  deeds  to  its  lots.  In  1859  McAlpine,  in 
pursuance  of  the  authority  conferred,  platted  the  com- 
pany's lands  and  filed  a  plat  designating  the  streets, 
alleys,  parks,  and  public  grounds.  On  the  plat  was 
indorsed  the  following  matter  indicating  a  dedication 
of  some  of  the  grounds  to  public  purposes : 

**  PUBLIC    GBOUNDS.'* 

'*The  levee  extending  from  the  northern  boundary 
of  the  Ferry  tract  to  the  northern  boundary  of  the 
town,  and  from  the  front  lots  to  the  river,  also  a 
public  square  known  as  'Oakland  Park,'  bound  by 
Washington  avenue  on  the  north,  Eleventh  street  on 
the  west,  Kansas  avenue  on  the  south  and  Tenth 
street  on  the  east,  said  square  being  650  feet  long  by 
628  feet  wide ;  also  Huron  Place,  excepting  a  lot  on  the 
southwest  corner,  one  on  the  southeast  corner,  and  also 
one  on  the  northeast  corner,  which  are  respectively 
150  feet  square,  and  dedicated  to  church  purposes  ;  also 
excepting  so  much  as  is  occupied  by  the  Methodist 
Church  South,  and  by  the  burying  ground  adjoining 
said  churchy  as  represented  on  the  map." 
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The  tract  now  in  dispute  and  the  adjoining  grounds 
were  represented  on  the  plat  as  follows : 


AfZ/VfiESOTA       AVENUE 


GHUnoh 
LCfT 


ANH        AV£NUE 

The  city  of  Wyandotte,  the  predecessor  in  munici- 
pal interest  of  the  defendant  in  error,  immediately 
upon  the  filing  of  the  plat  began  to  claim  and  exercise 
authority  over  the  tract  designated  by  the  above  plat,  and 
it  and  its  successor,  the  defendant  in  error,  have  con- 
tinued to  claim  and  exercise  authority  over  it.  How- 
ever, the  only  instances  of  the  exerciseof  suchauthority 
were  in  planting  shade-trees,  in  allowing  or  refusing 
the  use  of  the  grounds  for  circus  shows,  base-ball 
playing,  political  meetings,  and  the  like.  These  uses 
of  the  grounds  under  the  authority  of  the  city  were 
made  with  the  knowledge  and  without  the  objection 
of  the  plaintiff  in  error.  In  June,  1867,  the  board  of 
directors  of  school  district  No.  1  of  Wyandotte  county, 
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the  predecessor  in  interest  of  the  plaintiff  in  error , 
filed  with  the  city  council  the  following  petition : 

* '  To  the  City  Council  of  Wyandotte :  Gentlbmbn  — The 
undersigned  school  board  of  district  No.  1  for  Wyan- 
dotte county,  which  is  the  city  of  Wyandotte,  request 
you,  if  it  is  not  deemed  inconsistent  or  improper,  to 
convey  to  them  that  portion  of  Huron  Place  dedicated 
for  seminary  purposes  in  their  official  capacity  for  the 
purpose  of  erecting  a  schoolhouse  thereon,  in  such 
manner  as  Oakland  Park  has  been  conveyed  for  the 
purpose  of  the  state  asylum  of  the  blind/' 

The  city  council  granted  the  prayer  of  the  petition 
by  resolution  in  the  following  words : 

*^ Resolved,  That  the  mayor  be  authorized  to  execute 
such  papers  as  may  be  necessary  to.  convey  to  school 
district  No.  1  of  Wyandotte  county,  for  the  erection 
of  a  schoolhouse  on  that  part  of  Huron  Place  bounded 
on  the  east  by  Sixth  street,  on  the  north  and  south  by 
church  lots  named  on  plat  of  Wyandotte  city,  and 
west  by  a  line  drawn  from  the  western  boundaries  of 
said  church  lots,  reserving  twenty  feet  on  the  north 
and  south  sides  of  said  land  so  to  be  conveyed.'' 

In  the  month  following  the  board  of  school  directors 
addressed  another  petition  to  the  city  council  asking 
an  additional  amount  of  ground  for  school  purposes. 
The  petition  was  in  the  following  language : 

"To  his  Honor,  the  Mayor,  and  Council  of  the  City  of 

Wyandotte : 

Gentlkmbn — We,  the  undersigned, Jwould  respect- 
fully represent  that,  if  deeming  it  not  inconsistent  or 
improper,  you  could  grant  us  an  additional  sixty-five 
feet  on  the  back  part  of  the  ground  recently  granted 
to  district  No.  1  of  Wyandotte  county,  in  Huron  Place, 
it  would  greatly  benefit  said  school  district  and  allow 
us  the  opportunity  to  erect  the  proposed  schoolhouse 
in  said  district  in  a  far  more  eligible  situation.  The 
land  we  seek  will  be  a  strip  sixty-five  feet  wide,  the 
length  of  the  original  grant  on  the  west  side  of  said 
tract." 
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Action  by  the  city  council  on  the  last  petition  was 
taken,  as  follows: 

**Mr.  Washington  presented  a  petition  from  the 
school  board  of  district  No.  1,  praying  for  the  grant 
of  an  additional  tract  in  Huron  Place  tot  the  same  pur- 
pose and  on  the  same  terms  as  for  the  tract  heretofore 
granted. 

''Whereupon  Mr.  Washington  moved  that  a  strip 
sixty-five  feet  wide  and  the  length  of  said  original 
grant  be  conveyed  to  said  school  district  by  the  mayor 
for  the  same  purpose  and  on  like  conditions  as  for 
the  conveyance  heretofore  made.     Carried." 

No  conveyances  or  other  writings  were  ever  executed 
by  the  city  in  pursuance  of  either  of  the  above-quoted 
resolutions.  The  board  of  school  directors  entered 
upon  the  grounds  designated  ** Seminary  Place"  and 
erected  thereon  a  school  building  at  a  cost,  as  alleged 
in  the  defendant's  answer,  of  about  ten  thousand  dol- 
lars. This  building  is  indicated  by  the  figure  drawn 
within  the  dotted  lines  in  the  plat.  The  fact  of  the 
erection  of  this  school  building  was  admitted  in  the 
agreed  statement,  but  the  time  of  its  erection  was  not 
set  forth  in  the  statement.  The  time  was  alleged  in 
the  answer  to  have  been  the  latter  part  of  1867,  and 
the  case  was  discussed  before  us  upon  the  assumption 
of  that  being  the  correct  time,  and  we  shall  therefore 
accordingly  consider  it  correct.  The  value  of  the 
school  building  erected,  while  alleged  in  the  petition, 
was  not  set  forth  in  the  agreed  statement.  This,  per- 
haps, is  immaterial.  It  must  be  assumed,  in  the  light  of 
other  agreed  facts,  to  have  been  sufficiently  valuable 
to  evidence  the  expenditure  of  a  substantial  sum  of 
money,  and  to  evidence  in  a  substantial  manner 
claims  of  possessory  right.  The  new  school  building, 
the  erection  of  which  the  defendant  enjoined,  will  cover 
a  greater  area  of  ground  than  the  old  school  building. 
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As  to  its  exact  location  the  language  of  the  agreed 
statement  is  peculiar.  It  is  either  contradictory  or 
ambiguous.  It  says:  "Such  new  building  will  be 
erected  partly  if  not  wholly  within  said  dotted  lines, 
and  partly  within  the  tracts  described  in  said  resolu- 
tion.*' The  dotted  lines  are  the  lines  of  the  irregularly 
shaped  tract  marked  "Seminary  Place/'  To  say 
that  the  building  will  be  erected  partly  if  not  wholly 
within  such  lines  and  partly  elsewhere  affords  no 
very  satisfactory  idea  of  its  proposed  location.  Since 
the  city  brought  the  injunction  suit  the  board  of  edu- 
cation purchased  a  site  for  the  high  school,  and  has 
nearly  completed  the  construction  of  a  high^school 
building  thereon.  Previous  to  the  date  of  any  of  the 
matters  hereinbefore  mentioned  the  association  called 
the  Wyandotte  City  Company  made  an  entry  upon  its 
records  as  follows : 

"  Wyandottb,  April  18, 1857. — Association  met  pur- 
suant to  adjournment.  •  Reading  minutes  of  the  last 
meeting  dispensed  with.  Members  present — Silas 
Armstrong,  Joel  Walker,  Isaiah  Walker,  and  Thomas 
H.  Swope.  It  was  moved  and  carried  that  the  park, 
including  the  cemetery,  be  called  Huron  Place.  Moved 
and  carried  that  the  church  lot  of  the  southwest  cor- 
ner of  Huron  Place  be  deeded  to  the  Methodist  Church 
South,  as  applied  for  by  the  Rev.  Mr.  Scarritt,  on  con- 
ditions to  be  attached.         (Signed) 

Thomas  H.  Swopb,  Secretary  pro  tem.^' 

The  above  are  all  of  the  agreed  facts  to  which  it  is 
necessary  to  advert.  In  our  opinion  they  show  that 
the  court  below  was  in  error  in  refusing  the  affirmative 

L  Dedication  for     ^^^^^^  ^^^^^  ^y  ^^®  plalutlff  lu  eTTOT  and 

pSJJSS?5?2      in  enjoining  it  from  the  erection  of  its 

sumod.  school  building  upon  tlie  disputed  tract. 

The  question  is,  Was  there  sufficient   evidence   of  a 

dedication   by  the  Wyandotte  City  Ccinpany  of  the 
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ispute  for  seminary  purposes?  The  case  of 
)f  Miami  Co.  v.  Wilgus,  42  Kan.  457,  22Pac. 
I  facts  is  so  nearly  like  the  present  case  as  to 

sufficient  authority  without  looking  beyond 
lecisions,  and  without  undertaking  to  reason 
iral  principles.     In  that   case  a  town  com- 

jQled  a  plat,  designating  on  it  a  tract  as 
•y  Square.*'  After  the  lapse  of  about  twenty 
;own  company  assumed  to  convey  this  square. 
Id,  however,  that  the  deed  passed  no  title ; 
ling  of  the  plat  by  the  town  company  desig- 
3  tract  as  ** Seminary  Square"  sufficiently 
an  irrevocable  dedication  to  the  public  for 
purposes.  The  case  before  us  is  stronger 
one.  In  that  case  the  tract  dedicated  had 
ntered  upon  and  used  for  seminary  purposes, 
e  the  tract  was  entered  upon  and  improved 
for  school  purposes. 

y  question  that  could  arise,  and  that  ques- 
ot  been  raised,  is  whether  the  dedication  for 
purposes  means  for  public-school  purposes, 
it  does.  In  the  case  of  CommWs  of  Miami 
lgu8,  supra,  it  was  remarked  :  *'A  seminary 
y  such  a  public  institution  that  the  public 
charge  of  and  operate  the  same.  See  our 
)n  and  laws  relating  to  schools  and  institu- 
arning.'*  In  the  case  of  Chegaray  v.  Jenkiiis, 
'8,  it  was  said  that  "a  seminary  of  learning 
[,  and  a  school  is  a  seminary  of  learning." 
se  of  Curling's  Administrators  v.  Curling's 
)ana  (Ky.)  38,  33  Am.  Dec.  475,  it  is  held 
evise  to  a  public  seminary  is  a  valid  charity,' 
le  definition  of  the  word  *  seminary'  in  any 
tionaries."  It  cannot  be  claimed  that  the 
.  for  seminary  puposes  was  a  dedication  to  a 
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private  or  denominational  school  of  learning,  because, 
if  so,  to  what  school  or  in  the  interest  of  what  denomi- 
nation was  the  dedication  made  ?  It  will  be  observed 
that  the  tract  designated  on  the  plat  for  seminary 
purposes  is  a  part  of  that  which  in  the  memorandum 
indorsed  on  the  plat  was  designated  as  "public 
grounds.''  This  is  conclusive  evidence  that  the  semi- 
nary purposes  contemplated  by  the  donors  were  to 
be  public-school  and  not  private-  or  denominational- 
school  purposes. 

In  order  to  trace  the  history  of  the  tract  of  ground 
represented  by  the  above  plat,  and  to  show  as  to  it 
the  passing  of  a  somewhat  general  and  indefinite  in- 
tention of  the  original  proprietors  into  one  of  specific 
and  settled  character,  it  will  be  important  to  note  the 
action  taken  by  such  proprietors  at  several  times,  as 
evidenced  by  some  of  the  matters  above  quoted.  It 
would  seem  that  by  the  minutes  of  the  town-site  com- 
pany dated  April  18,  1857,  the  tract  of  ground  now 
called  "Huron  Place"  had  been  intended  as  a  park, 
because  on  that  day  it  was  ordered  that  "the  park,  in- 
cluding the  cemetery,  be  called  Huron  Place."  How 
much  ground  was  covered  by  the  tract  thereto- 
fore called  "the  park,"  and  thereafter  to  be  called 
"Huron  Place,"  was  not  shown.  Presumptively 
it  covered  the  entire  square — not  only  that  which 
was  designed  for  general  public  purposes  but  also 
that  which  had  been  set  apart  or  was  intended  to  be 
set  apart  for  specific  public  purposes.  The  ceme- 
tery grounds,  which  had  theretofore  been  included 
under  the  designation  "park,"  were  still  to  be  in- 
cluded under  the  new  name  of  "place,"  and  a  certain 
corner  of  the  old  "park,"  or  new  "place,"  was  to  be 
given  to  the  Methodist  Church  South.  It  is  fair, 
therefore,  to  assume  that  the  entire  square,  including 
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thos  portions  of  it  dedicated  to  special  public  pur- 
poses, was  to  be  designated  as  **  Huron  Place."  In 
1859  a  town-site  plat  was  filed.  On  this  plat  Huron 
Place  was  listed  under  the  head  of  ''Public  Grounds/' 
^excepting  the  cemetery  and  lots  on  the  four  corners 
dedicated  to  church  purposes.  This  memorandum  of 
public  grounds  made  no  exception  of  any  portion  of 
Huron  Place  for  school  purposes,  but  the  plat  itself 
made  such  exception  by  noting  the  irregularly  shaped 
tract  before  spoken  of  as  ''Seminary  Place.'*  Now, 
seminary  or  school  purposes  are  public  purposes  in 
the  most  emphatic  and  significant  sense,  and  it  was 
entirely  proper  for  the  donors  to  omit  under  the  des- 
ignation "Public  Grounds"  that  portion  designed  for 
school  purposes.  Had  they  put  Seminary  Place  in 
the  list  of  exceptions  out  of  the  public  grounds,  as 
they  did  the  cemetery  and  church  lots,  they  would 
have  contradicted  themselves  in  meaning  and  would 
have  confused  every  one  as  to  their  real  intention.  It 
would,  of  course,  have  been  proper  for  them  to  have 
noted,  under  the  list  of  public  grounds,  that  portion 
of  Karon  Place  which  they  designed  for  seminary 
purposes.  This,  however,  they  did,  but  in  another 
way ;  they  did  it  by  indicating  it  on  the  plat  and  call- 
ing it  "Seminary  Place." 

We  do  not  attach  importance  to  the  petitions  of  the 
school  authorities  for  the  allotment  and  conveyance 
2.  Actionofcoancii  of  portions  of  the  disputed  tract  for 
of  no  effect.  gchool  purposes,  uor  the  resolutions  of 
the  city  council  granting  the  prayer  of  such  peti- 
tions. They  did,  however,  evidence  a  recognition  by 
the  city  authorities  of  the  fact  that  some  of  these 
grounds  were  rightfully  devoted  to  school  purpose^^, 
but  in  our  judgment  the  school  authorities  did  not  by 
such  action  acquire  any  rights  they  did  not  already 


Digitized  byLjOOQlC 


VOL.  62.    JANUARY    TERM,  1901.         383 
Board  of  Education  v.  Kansas  City. 

possess  y  nor  did  the  city  lose  any  rights  which  up  to 
that  time  it  possessed.  The  right  to  lands  dedicated 
for  public  purposes  is  acquired  from  the  dedicators 
and  such  right  is  likewise  limited  in  territorial  extent 
by  the  boundaries  of  the  donors'  grant.  In  this  case 
the  donors  granted  nothing  but  the  tract  called 
"Seminary  Place.'*  The  adjoining  grounds,  although 
donated  by  the  same  persons,  were  dedicated  to  other 
public  purposes.  For  what  public  purposes  the  ad- 
joining grounds  were  dedicated  is  immaterial.  It  is 
sufficient  that  they  were  not  dedicated  to  seminary 
purposes.  A  dedication  to  such  purposes  of  a  particu- 
lar portion  of  the  general  tract  implies  that  no  other 
portion  of  such  general  tract  was  intended  for  the  one 
specific  public  purpose ;  hence,  the  city  authorities,  in 
so  far  as  they  attempted  to  grant  portions  of  Huron 
Place  outside  the  particular  tract  designated  as  '*  Sem- 
inary Place,"  undertook  that  which  they  could  not 
rightfully  do,  viz.,  to  divert  the  donors'  grant  to  uses 
other  than  those  designed  by  them. 

"After  a  complete  dedication  of  lands  to  public 
uses  has  been  made,  neither  the  dedicator  nor  the 
municipal  authorities  may  apply  them  to  other  uses. 
It  is  only  by  the  assent  of  all  those  for  whose  benefit 
the  dedication  was  made — that  is,  the  local  lotown- 
ers  whose  private  interests  are  affected,  and  the  town 
authorities,  as  representatives  of  the  public  interests — 
that  any  change  can  be  made."  (9  A.  &  E.  Encycl.  of 
L.,  2ded.,80.) 

One  V.  J.  Lane,  who  was  made  a  party  to  the  ac- 
tion in  the  court  below,  testified  that  he  had  resided  in 
Wyandotte  county  since  1857  ;  that  he  was  acquainted 
with  the  members  of  the  Wyandotte  City  Company ; 
that  they  repeatedly  stated  to  him  that  they  had  dedi- 
cated Huron  Place  for  public  use  as  a  park,  and  never 
stated  that  they  had  dedicated  any  part  of  it  for  school 
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purposes.  He  further  testified  that  he  had  purchased 
property  abutting  on  one  of  the  streets  bounding 
Huron  Place,  and  that  his  principal  reason  for  doing 
»o  was  that  Huron  Place  was  a  park.  This  evidence 
was  introduced  for  the  purpose  of  showing  that  pri- 
vate rights  had  been  acquired  upon  the  faith  of  the 
dedication  of  Huron  Place  as  a  public  park,  and  that 
such  rights  would  be  impaired  by  its  diversion  to 
other  purposes.  We  do  not  stop  now  to  inquire 
whether  evidence  of  conversations  with  the  original 
donors  was  admissible.  It  is  sufficient  to  say  again 
that  the  intention  of  the  donors  of  the  disputed  tract 
of  ground  to  devote  such  tract  to  school  purposes,  as 
evidenced  by  their  public  and  recorded  acts,  is,  and  at 
the  time  testified  to  by  Mr.  Lane  was,  manifest. 

The  judgment  of  the  court  below  is  reversed,  with 
directions  to  ascertain  the  location  and  boundaries  of 
the  tract  designated  as  *'  Seminary  Place,*'  and  to  re- 
fuse the  injunction  restraining  the  erection  of  the 
school  building  on  such  tract,  and  to  quiet  the  title  of 
the  plaintiff  in  error  thereto  as  against  the  defendant 
in  error. 


R.  T.  Battby,  as  TVustee,  etc.,  v.  The  Eukika 
Bane  of  Eubbea,  Kansas,  et  al. 

No.  11,766.    (e8Pao.487.) 

1.  Banks  and  Bankino —l^oarw  to  Stockholders— Lien  on  Stock, 
While  the  offioere  of  a  state  bank  are  prohibited  from  making 
loans  or  discounts  to  a  stockholder  on  the  security  of  stock  in  the 
bank,  and  while  the  bank  cannot  thereafter  become  the  purchaser 
or  holder  of  loans  on  such  stock,  unless  it  shall  become  necessary 
to  prevent  loss  on  a  debt  previously  contracted  in  good  faith,  yet, 
if  a  stockholder  has  become  liable  to  the  bank  as  principal,  surety. 
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or  otherwise,  on  debts  not  incurred  on  such  security,  it  will  be  en- 
titled to  a  lien  on  his  stock  for  such  debts  as  are  due  and  unpaid, 
and  while  such  liability  continues. 

8.  SUUute  Construed,    The  clause  of  the  banking  statute, 

"a  debt  previously  contracted  in  good  faith,"  means  loans  and 
discounts  honestly  made,  in  the  belief  that  they  were  safe  invest- 
ments for  the  bank,  and  made  without  fraud,  pretense,  or  any 
purpose  to  injure  the  bank. 

Error  from  Lyon  district  court ;  W.  A.  Randolph, 
judge.     Opinion  filed  January  6,  1901.    Affirmed. 

Lambert  &  Huggina,  and  Cvnningham  &  Hamer,  for 
plaintiff  in  error. 

L.  B.  Kellogg,  C.  B.  Or<we8,  and  W.  8.  Marlm,  for 
defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  J. :  The  principal  question  presented  for 
decision  is  whether  the  Eureka  Bank  is  entitled  to  a 
lien  on  the  capital  stock  of  the  bank  owned  by  William 
Martindale  for  an  indebtedness  owing  by  him  to  the 
bank.  The  Eureka  Bank  is  a  corporation  organized 
under  the  laws  of  the  state,  with  a  capital  stock  of 
$50,000.  divided  into  500  shares.  William  Martin- 
dale,  who  was  the  owner  of  298  of  these  shares,  was  a 
member  of  its  board  of  directors,  and  its  president. 
Edwin  Tucker  was  cashier  of  the  bank  and  in  the 
active  management  of  its  affairs. 

On  July  30,  1898,  Martindale  applied  to  Tucker  for 
a  loan  of  $10,000  from  the  bank,  which  was  given  to 
him  on  his  unsecured  individual  note.  On  August 
8,  1898,  Martindale  obtained  a  second  loan  from 
the  bank  on  his  individual  note  for  $9848.  At  the 
same  time  Martindale  was  a  stockholder  and  manag- 
ing officer  of  the  First  National  Bank  of  Emporia, 
Kan.y  where  he  resided,  and  besides  he  held  large  in- 
25— e2KAif. 
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ants  in  lands  and  other  property,  and  was  gen- 
regarded  a  man  of  wealth.  On  November  16, 
the  First  National  Bank  of  Emporia  failed,  and 
perty  and  business  affairs  passed  into  the  hands 
ceiver.  By  an  agreement  between  the  creditors 
artindale,  his  property  was  turned  over  to  a  trus- 
be  appointed  by  the  judge  of  the  federal  court ; 

the  agreement  it  was  stipulated  that  collateral 
ties  or  liens  on  the  bank  stock  or  other  property 
by  any  creditor  on  November  16,  1898,  were 
be  disturbed,  waived  or  in  any  way  affected  by 
jreement.  In  pursuance  of  the  agreement,  R. 
ttey  was  appointed  trustee,  and  to  him  Martin- " 
^nd  his  wife  joined  in  a  deed  of  trust,  which, 
;  other  things,  conveyed  298  shares  of  Eureka 
stock,  **  subject  to  lien  of  Eureka  Bank  thereon 
itockholder's  indebtedness  to  the  bank."  The 
9  obtained  possession  of  the  certificates  of  stock 
J  298  shares  in  the  Eureka  Bank,  and  demanded 
oflBcers  of  the  bank  that  they  transfer  the  same 
L  as  such  trustee,  but  the  bank,  claiming  a  lien 
)  stock  for  the  indebtedness  of  Martindale,  re- 
to  make  the  transfer  until  the  indebtedness  was 

The  bank  brought  an  action  against  Martin- 
Q  the  notes  heretofore  described,  as  well  as  other 
tions  of  smaller  amounts,  and  asked  to  have  his 
redness  enforced  as  a  lien  against  the  bank  stock 
jstion.  The  receiver  of  the  First  National  Bank 
iporia  and  R.  T.  Battey,  as  trustee,  were  made 
iants,  and  an  order  was  asked  requiring  them  to 
ider  to  the  Eureka  Bank  the  shares  of  stock  in 
ink  which  they  had  obtained  from  Martindale. 
the  testimony  the  bank  recovered  a  judgment 
at  Martindale  for  the  amount  of  his  indebted- 
3  it,  and  such  indebtedness  was  held  to  be  a  lien 
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on  the  bank  stock  which  stood  on  the  books  in  the 
name  of  Martindale. 

The  trustee  challenges  so  much  of  the  judgment  as 
gives  the  bank  a  lien  on  the  Martindale  stock.  It  is 
to  be  noted  that  the  agreement  under  which  the  trus- 
tee was  appointed  provided  that  liens  on  bank  stock 
should  not  be  deemed  to  be  waived  or  affected  by  the 
agreement,  and,  also,  in  the  deed  conveying  his  prop- 
erty to  Battey,  Martindale  specially  excepted  liens  of 
the  Eureka  Bank  on  the  stock  in  question.  Battey 
took  no  more  than  the  deed  of  trust  conveyed  to  him . 
He  was  not  an  assignee  in  bankruptcy  or  under  the 
general  assignment  laws,  but  was  a  trustee  of  an  ex- 
press trust,  and  his  right  in  the  Martindale  property 
was  measured  by  the  terms  of  the  instrument  by  which 
Martindale  conveved  the  property  to  him.  He  was  to 
take  that  property,  convert  it  into  money,  and  apply 
it  among  the  creditors  of  Martindale  as  the  federal 
court  might  direct.  By  the  preliminary  agreement 
and  the  deed  of  trust  he  had  notice  that  liens  on  the 
stock  were  claimed,  and  also  that  Martindale  recog- 
nized the  existence  of  a  lien  in  favor  of  the  Eureka 
Bank  on  the  stock  in  question,  and  of  necessity  the 
stock  passed  into  his  hands  subject  to  the  rights  and 
equities  of  the  bank. 

Without  settling  the  question  of  estoppel  asserted 
against  Battey,  we  pass  to  the  question  of  the  validity 
of  the  lien  asserted  by  the  bank.  This  question  is  de- 
termined by  the  provisions  of  the  banking  act.  By 
one  section  it  is  provided : 

^'The  shares  of  stock  of  an  incorporated  bank  shall 
be  deemed  personal  property,  and  shall  be  transferred 
on  the  books  of  the  bank  in  such  manner  as  the  by- 
laws thereof  may  direct ;  but  no  transfer  of  stock  shall 
be  valid  against  a  bank  so  long  as  the  registered  holder 
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thereof  shall  be  liable  as  principal  debtor,  surety  or 
otherwise  to  the  bank  for  any  debt  which  shall  be  due 
and  unpaid,  nor  in  such  case  shall  any  dividend,  in- 
terest or  profit  be  paid  on  such  stock  so  long  as  such 
liabilities  continue,  but  all  such  dividends,  interests 
or  profit  shall  be  retained  by  the  bank  and  applied  to 
the  discharge  of  such  liabilities ;  and  no  stock  shall 
be  transferred  on  the  books  of  any  bank  without  the 
consent  of  the  board  of  directors,  where  the  registered 
holder  thereof  is  in  debt  to  the  bank  for  any  matured 
and  unpaid  obligation ;  and  no  transfer  of  stock  shall 
be  made  when  the  bank  is  in  a  failing  condition,  or 
when  its  capital  is  impaired.  All  transfers  of  stock 
shall  be  certified  to  the  bank  commissioner  immedi- 
ately." (Gen.  Stat.  1899,  §  458 ;  Gen.  Stat.  1897,  ch. 
18,  §21.) 

There  was  a  by-law  of  the  bank  which  expressly  pro- 
vided that  the  bank  should  have  a  first  and  prior  lien 
on  the  stock  for  debts  due  to  the  bank  by  the  owners 
of  such  stock.  The  statute  already  quoted,  inde- 
pendent of  the  by-laws,  clearly  gives  ihe  bank  a  lien 
on  the  stock  when  the  stockholder  is  liable  as  principal 
debtor,  surety  or  otherwise  to  the  bank  for  any  debt 
due  and  unpaid.  If  an  indebted  stockholder  were  to 
transfer  his  stock  free  from  any  lien  or  claim  of  the 
bank,  it  might  result  in  an  impairment  of  the  capital, 
and  so,  to  protect  the  capital  and  customers  of  the 
bank,  the  legislature  created  a  lien  and  placed  a  limi- 
tation in  the  statute  which  prevents  the  stockholder 
from  transferring  his  stock  even  to  a  bona  fide  pur- 
chaser while  his  liability  to  the  bank  continues. 

The  statute  goes  further  than  the  giving  of  a  lien  to 
the  bank,  as  it  prohibits  payment  to  the  stockholder 
of  any  dividend,  interest  or  profit  on  the  stock  while 
he  is  liable  to  the  bank  for  indebtedness  of  any  kind. 

The  legislature  of  Michigan  passed  a  statute  con- 
taining a  provision  almost  identical  with  the  one  under 
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consideration,  and  the  supreme  court  of  that  state  held 
that  it  created  a  lien  in  favor  of  the  bank  against 
i which  a  bona  fide  purchaser  of  the  stock  was  not  pro- 
tected. {Michigan  Trust  Co.  v.  State  Bank,  111  Mich. 
306,  69  N.  W.  645 ;  Citizens'  Bank  v.  Kalamazoo  Co. 
Bank,  111  id.  313,  69  N.  W.  663 ;  Oakland  Co.  Savings 
Bank  v.  State  Bank,  113  id.  284,  71  N.  W.  453.) 

If  the  section  quoted  stood  alone,  all  would  concede 
the  existence  of  the  lien,  but  the  contention  is  that 
another  section  of  the  act  necessarily  denies  a  lien  to 
the  bank.     It  provides : 

**No  bank  shall  employ  its  moneys,  directly  or  indi- 
rectly, in  trade  or  commerce,  by  buying  and  selling 
goods,  chattels,  wares,  and  merchandise,  and  shall  not 
invest  any  of  its  funds  in  the  stock  of  any  other  bank 
or  corporation,  nor  make  any  loans  or  discounts  on 
the  security  of  the  shares  of  its  own  capital  stock,  nor 
be  the  purchaser  or  holder  of  any  such  shares,  unless 
such  security  or  purchase  shall  be  necessary  to  pre- 
vent loss  upon  a  debt  previously  contracted  in  good 
faith  ;  and  stock  so  purchased  or  acquired  shall,  within 
six  months  of  the  time  of  its  purchase,  be  sold  or 
disposed  of  at  public  or  private  sale.  After  the  ex- 
piration of  six  months  any  such  stock  shall  not  be 
considered  as  a  part  of  the  assets  of  any  bank :  Pro- 
vided, That  it  may  hold  and  sell  all  kinds  of  property 
which  may  come  into  its  possession  as  collateral  se- 
curity for  loans  or  any  ordinary  collection  of  debts,  in 
the  manner  prescribed  by  law  :  Provided  further,  That 
any  goods  or  chattels  coming  into  the  possession  of 
any  bank  as  aforesaid  shall  be  disposed  of  as  soon  as 
possible,  and  shall  not  be  considered  as  a  part  of  the 
bank's  assets  after  the  expiration  of  six  months  from 
the  date  of  acquiring  same.'*  (Gen.  Stat.  1899,  §  417  ; 
Gen.  Stat.  1897,  ch.  18,  §29.) 

This  section  standing  by  itself  might,  perhaps,  be 
interpreted  as  prohibiting  a  bank  from  acquiring  a 
lien  upon  the  stock  of  its  debtors.     A  somewhat  simi- 
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n  in  the  national -banking  act  of  1864  was 
y  the  supreme  court  of  the  United  States. 
mier,  11  WaU.  369,  20  L.  Ed.  172 ;  Bullard 
Wall.  589,  21  L.  Ed.  923.)  These  decisions  * 
under  an  act  which  did  not  expressly  give 
i  done  in  our  statute.  On  the  other  hand,  . 
1-banking  act  of  1863,  which  gave  a  bank 
he  stock  of  its  debtors,  was  modified  by 
L864,  and  in  place  of  the  lien  provided  in 
act  there  was  substituted  the  prohibition 
>ank  making  a  loan  on  the  shares  of  its 
A  stock.  As  was  remarked  in  Bank  v. 
ra,  '* congress  evidently  intended,  by  leav- 
the  law  of  1864  the  thirty-sixth  section  of 
.863,  to  relieve  the  holders  of  bank  shares 
istrictions  imposed  by  that  section.  The 
le  subject  was  changed,  and  the  directors 

associations  were  in  effect  notified  that 
hey  must  deal  with  their  shareholders  as 
vith  other  people.'*     The  striking  out  of 

giving  a  lien  and  the  substitution  of  the 

provision  clearly  evidenced  the  intention 
,  and  hence  by-laws  of  banks  attempting 
ms  on  stock  were  held  to  be  in  conflict  with 

therefore  void.  Our  statute  presents  a 
nt  aspect.     As  has  been  seen,  it  expressly 

on  the  stock  of  an  indebted  stockholder, 
iher  section  of  the  act  passed  at  the  same 
ares  that  a  bank  cannot  ''make  any  loans 
s  on  the  security  of  the  shares  of  its  own 
k,  .  .  .  unless  such  security  .  .  . 
cessary  to  prevent  loss  upon  a  debt  pro- 
tracted in  good  faith.'* 
en,  was  the  legislative  purpose  in  regard 
liens  on  the  capital  stock  of  banks  ?  These 
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provisions,  being  included  in  the  same  act,  should  be 
reconciled,  and,  if  possible,  both  given  force  and  ef- 
fect. In  our  view,  an  absolute  prohibition  of  liens  on 
bank  stock  was  not  within  the  legislative  intention ; 
and,  further,  there  is  room  for  the  operation  of  both 
sections.  Considered  together,  they  mean  that  a  bank 
is  prohibited  from  making  a  loan  or  discount  in  the 
first  instance  on  the  security  of  its  own  stock,  and  that 
it  shall  not  thereafter  become  the  purchaser  or  the 
holder  of  loans  on  stock  unless  it  shall  become  neces- 
sary to  prevent  loss  upon  a  debt  previously  contracted 
in  good  faith.  It  would  result  in  this,  that  while  the 
officers  of  the  bank  cannot  accept  stock  as  a  specific 
security  for  a  loan  or  discount  when  the  debt  was 
first  contracted,  they  may  afterward  accept  the  stock 
as  security,  if  the  debt  has  been  previously  contracted 
in  good  faith.  This  provision,  as  will  be  observed,  is 
mainly  an  admonition  to  the  officers,  and  the  leading 
purpose  was  to  prevent  a  bank  from  using  its  money 
in  trade  or  commerce,  buying  or  selling  merchan- 
dise, or  in  the  purchase  of  stock  of  other  banks  or 
corporations,  or  dealing  in  its  own  stock  ;  and  the  only 
penalty  provided  in  the  section  is  that  such  stock, 
when  secured  by  it,  shall  not  be  considered  as  a  part 
of  the  assets  of  the  bank  after  the  expiration  of  six 
months. 

It  will  be  noted  that  there  is  nothing  in  the  statute 
itself  which  renders  a  security  taken  by  the  officers  of 
a  bank  in  violation  of  the  provision  unenforceable .  And 
when  the  section  is  considered  in  connection  with  the 
other  one  which  absolutely  gives  the  lien,  it  furnishes 
strong  reasons  for  the  application  of  the  doctrine  that 
a  contract  made  contrary  to  such  a  statute  is  not  unen- 
forceable, in  the  absence  of  a  declaration  in  the  statute 
itself  prohibiting  its  enforcement.     The  national  bank- 
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^rbids  the  loaning  of  money  by  national  banks 
rtgages  on  real  estate ;  but  it  has  been  held 
re  such  a  loan  was  made  the  mortgage  was 
.  enforceable,  notwithstanding  the  violation  of 
ision ;  that  the  disregard  of  the  prohibitory 
d  not  vitiate  the  security  taken  for  the  loan, 
laid  the  bank  taking  it  open  to  proceedings 
stance  of  the  government.  {National  Bank  v, 
,  98  U.  S.  621,  25  L.  Ed.  188 ;  National  Bank 
y,  103  U.  S.  99,  26  L.  Ed.  443  ;  Logan  County 
%wn8end,  139  U.  S.  67,  35  L.  Ed.  107.) 
d  Mining  Co.  v.  National  Bank,  96  U.  S.  640, 
.  648,  the  company  was  sued  by  the  bank  for 
hich  was  loaned  to  it,  and  they  set  up  as  a 
the  loan  was  made  in  violation  of  the  bank- 
because  it  exceeded  one-tenth  of  the  bank's 
apital  stock  ;  but  the  court  held  that  the  vio- 
the  prohibition  did  not  aflfect  the  validity  of 
and  that  the  violation  could  be  questioned 
he  government. 

^mpson  V.  Saint  Nicholas  National  Bank,  146 
[),  13  Sup.  Ct.  66,  36  L.  Ed.  956,  the  bank 
a  check  for  a  customer  who  did  not  have  a 
)  meet  the  check  and  received  therefor  bonds 
Bral  security.  This  was  in  violation  of  the 
law,  and  the  right  of  the  bank  to  hold  its  lien 
>onds  was  contested  because  of  the  violation. 
*t  held  that  the  bank  could  hold  the  bonds 
banding  the  certification  was  made  in  contra- 
f  the  act  of  congress,  and  in  its  decision  said  : 

over  it  has  been  held  repeatedly  by  this  court 
re  the  provisions  of  the  ns^ional  banking  act 
certain  acts  by  banks  or  their  officers  without 
:  any  penalty  or  forfeiture  applicable  to  par- 
:ansactions  which  have  been  executed,  their 
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yalidity  can  be  questioned  only  by  the  United  States, 
and  not  by  private  parties. '' 

If,  however,  we  should  disregard  the  absence  of  a 
prohibition  in  the  statute  itself  prohibiting  the  en- 
forcement of  a  security  taken  in  violation  of  the  act, 
and  should  accept  the  view  of  the  plaintiff  in  error, 
we  would  be  unable  to  grant  him  the  relief  which  he 
asks.  If  the  section  expressly  authorizing  a  lien  is  to 
be  regarded  as  modified  by  the  prohibition,  it  would 
result  in  the  view  that  a  bank  could  never  have  a  lien 
where  a  loan  was  contracted  on  the  specific  security 
of  its  own  capital  stock,  and  could  never  afterward 
claim  a  valid  lien  on  stock  except  to  prevent  loss  on  a 
debt  previously  contracted  in  good  faith. 

In  the  first  place,  it  must  be  held  that  the  loans  were 
not  made  by  the  Eureka  Bank  to  Martindale  on  the  se- 
curity of  the  stock  which  he  owned.  The  certificate 
was  not  given  to  Tucker,  the  cashier,  nor  was  any  ref- 
erence made  to  the  stock  at  the  time  the  loans  were 
negotiated.  It  is  true  that  Tucker  admitted  that  he 
had  in  mind  at  the  time  that  Martindale  was  a  stock- 
holder, and  that  he  might  not  have  loaned  him  so 
large  an  amount  if  it  had  not  been  for  his  connection 
with  the  bank.  He  claimed,  however,  that  the  reason 
that  the  money  was  loaned  upon  his  individual  note 
was  the  fact  that  Martindale  was  a  large  owner  of  real 
estate  and  other  banking  interests,  and  was  regarded 
by  him  to  be  a  man  of  great  wealth.  The  district 
court  concluded  from  the  testimony  that  the  loan  was 
not  made  upon  the  faith  of  the  stock  as  a  specific  se- 
curity, but  was  based,  rather,  upon  the  personal  credit 
of  Martindale,  and  we  think  the-  testimony  sustains 
this  conclusion. 

Was  the  debt  contracted  in  good  faith?  A  greater 
amount  was  loaned  to  Martindale  than  is  permitted  to 
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)  a  single  individual  under  the  by-laws  and 
lies,  and  besides  no  security  was  taken, 
ot  in  accord  with  the  usages  and  require- 
banking.  The  non-observance  of  these 
IS  and  requirements  does  not  necessarily  im- 
sty  and  bad  faith  on  the  part  of  the  cashier, 
in  this  connection  means  that  the  loans 
tly  made  by  Tucker,  in  the  belief  that  they 
Investments  for  the  bank,  and  that  there 
ence  of  fraud,  pretense,  or.  any  purpose  to 
•ank.  (Docter  and  another  v,  Furch  and  others, 
t,  65  N.  W.  161 ;  Winters  v.  Haines,  84  111. 
t  E.  Encycl.  of  L.,  2d  ed.,  1078.)  If  the 
Fraudulently  and  collusively  made,  and  the 
Martindale  was  financially  sound  and 
able  to  meet  the  loans  was  not  in  fact  be- 
was  a  mere  pretense,  there  was  a  lack 
h  which  would  condemn  the  transaction, 
estimony  and  the  finding  of  the  trial  court, 
must  be  held  that  the  loans  were  honestly 
3  cashier,  in  the  belief  that  Martindale  was 
Ivent  but  that  he  was  financially  strong, 
e  loans  made  to  him  were  safe  investments ; 
r,  that  they  were  made  without  any  intent 
he  bank  or  any  one  else,  and,  therefore, 
ules  heretofore  stated,  were  made  in  good 

the  errors  assigned  can  be  sustained,  and 
lie  judgment  of  the  district  court  will  be 

.,  concurring. 

3.  J.  (concurring  specially)  :  I  concur  in  the 

tde  in  this  case,  and  in  all  of  the  opinion 

portion  which  applies  the  doctrine  of  the 


Digitized  byLjOOQlC 


VOL.  62.    JANUARY  TERM,  1901.        395 
CJooper  V.  Ives. 

federal  courts  that  securities  which  the  statute  pro- 
hibits a  bank  from  taking  may  neverthless  be  taken 
and  enforced.  However,  I  have  not  given  sufficient 
thought  to  such  doctrine  to  enable  me  to  reject  it  as 
unsound,  but  it  does  not  readily  commend  itself  to 
me,  although  repeatedly  announced  by  such  high  au- 
thority as  the  supreme  court  of  the  United  States,  and, 
as  I  think,  concurred  in  by  the  courts  of  some  of  the 
states.  I  therefore,  for  the  present,  withhold  my  as- 
sent from  it.  I  think  the  evidence  failed  to  show  that 
the  bank  made  its  loan  to  Mr.  Martindale  upon  the 
security  of  its  stock  owned  by  him,  and  for  that  rea- 
son concur  in  the  decision. 


James  P.  Coopbr  v.  Lucina  M.  Ives  etal.  \^    ^ 

No.  11,767.    (WPac.484.)  1^       ^ 

Dbscentb  AivD  DifirrRiBUTioMS— Zea;  Loci,  The  descent  of  real 
property  is  governed  by  the  laws  of  inheritance  of  the  state  where 
the  land  In  situated.  Title  to  the  same  cannot  be  affected  by  the 
decree  of  a  court  of  another  state. 

Aetion  against  Heirs  of  Deceased  Stockholder,    A 

judgment  creditor  of  an  insolvent  corporation  organized  under  the 
laws  of  this  state,  after  execution  returned  nulla  hona^  brought 
suit  here  against  the  widow  and  sole  heir  of  a  deceased  stock- 
holder to  charge  her  with  the  amount  of  her  husband's  statutory 
liability  as  such  stockholder  to  the  value  of  land  inherited  by  her, 
and  to  appropriate  the  same  to  its  payment.  It  was  shown  that 
the  widow  was  executrix  of  the  last  will  of  the  deceased,  appointed 
in  New  York  where  he  resided  at  the  time  of  his  death,  but  that 
all  debts  and  legacies  had  been  paid.  There  was  no  administration 
in  this  state.  Held,  that  she,  in  her  representative  capacity  as 
executrix,  was  not  a  necessary  party  defendant;  and  held  further, 
that  the  action  could  not  be  defeated  by  showing  that  there  was 
personal  property  in  New  York  in  the  hands  of  the  executrix  suf- 
ficient for  the  payment  of  the  creditor's  claim. 
Stockholder's  Liability— Ca«^  Followed.  The  case  of  Mc- 
Lean V.  Webster,  45  Kan.  644,  26  Pac.  10,  followed  and  applied. 


Digitized  byLjOOQlC 


SUPREME  COURT  OF  KANSAS. 

r 

Cooper  V,  Ives. 

m 

rop  from  Cherokee  district  court;  A.  H.  Skidi 
,  judge.  Opinion  filed  Jannuary  5,  1901.  Re- 
d. 

STATEMENT. 

IS  was  an  action  brought  by  James  F.  Cooper  to 
ct  certain  real  estate  in  Cherokee  county  belong- 
)  the  estate  of  Willard  Ives,  deceased,  to  the  pay- 
of  an  indebtedness  arising  out  of  the  fact  that 
Bceased  was  a  stockholder  in  the  Western  Farm 
jage  Trust  Company,  an  insolvent  corporation, 
lized  under  the  laws  of  the  state.  PlaintiflFin 
recovered  a  judgment  against  the  trust  com- 
,  on  which  execution  was  issued  and  returned 
isfied. 

Hard  Ives,  in  his  lifetime,  was  a  stockholder  in 
corporation,  holding  stock  of  the  par  value  of 
►.  He  lived  in  the  state  of  New  York,  and  died 
»ril,  1896.  The  judgment  against  the  trust  com- 
in  favor  of  Cooper  was  rendered  in  December, 

Ives  left  a  widow,  Lucina  M.  Ives,  one  of  the 
dants  in  error,  but  no  children  or  direct  descend- 

The  deceased  made  a  will,  in  which  he  be- 
hed  about  half  his  estate  to  charitable  and 
ous  societies.  Ross  C.  Scott  was  appointed  ex- 
r  by  the  surrogate  court  of  JeflFerson  county,  New 

June,  1898,  plaintiff  in  error  filed  a  petition  in 
>uTt  below  making  said  executor  a  party,  together 
Lucina  M.  Ives,  the  widow,  and  several  other 
us,  designated  as  heirs  of  the  deceased.  The 
on  set  up  the  judgment  against  the  corporation, 
suance  and  return  of  the  execution  thereon,  the 
bat  Ives  in  his  lifetime  was  the  owner  of  shares 
»ck  aggregating  $5000,  and  prayed  judgment  for 
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that  amount  against  all  the  defendants.  An  affidavit 
for  attachment  was  filed  at  the  beginning  of  the  suit, 
alleging  that  all  the  defendants  were  non-residents  of 
the  state.  The  property  in  controversy  was  then  at- 
tached. Service  by  publication  was  had  on  all  the 
defendants.  On  July  13, 1898,plaintiflFbelow  amended 
his  petition  by  inserting  a  description  of  the  land 
owned  by  Ives  in  Cherokee  county  at  the  time  of  his 
death,  and  alleging  further  that  no  letters  testamen- 
tary of  administration  had  been  issued  on  the  estate 
of  Willard  Ives  within  the  state  of  Kansas,  nor  any 
copy  of  the  appointment  of  Scott  as  executor  filed  in 
any  probate  court  in  this  state.  The  prayer  asked 
that  the  described  real  estate  be  declared  subject  to 
the  payment  of  the  said  indebtedness,  and  that  the 
same  be  sold,  etc.  Publication  service  was  again  had 
on  defendants  after  this  amendment  was  made  to  the 
petition. 

The  defendants,  some  forty- six  in  all,  with  the  ex- 
ception of  Ross  C.  Scott,  executor,  and  Lucina  M. 
Ives,  the  widow,  answered.  They  alleged  that  the 
shares  of  stock  in  the  trust  company,  upon  the  death 
of  Ives,  passed  to  Scott,  the  executor,  and  became  as- 
sets of  the  estate  ;  that  Ives  died  in  Jefferson  county » 
New  York,  leaving  ample  personal  estate  sufficient  to 
pay  all  his  debts,  including  plaintiff's  claim ;  that 
the  supreme  court  of  New  York,  sitting  in  Jefferson 
county,  had,  by  a  judgment  and  decree  in  a  suit  for 
the  construction  of  the  will  of  said  Ives,  decided  that 
the  answering  defendants  were  entitled  to  the  real  es- 
tate left  by  said  Ives,  including  the  land  described  in 
the  petition,  and  that  the  construction  of  the  will  by  the 
New  York  court  is,  by  a  rule  of  comity  between  states, 
entitled  here  to  full  faith  and  credit ;  that  by  reason 
of  said  decree  the  answering  defendants  were  tenants 
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a  of  the  real  estate  in  Kansas,  and  that 
executor,  had  no  ipterest  therein, 
's  reply  to  this  answer  was,  in  eflfect,  a  gen- 
ie issues  were  so  made  up,  Ross  C.  Scott, 
;or,  died,  and  Lucina  M.  Ives,  the  widow, 
ated  executrix  in  his  stead  by  the  surrogate 
efferson  county,  New  York.  On  May  25, 
)laintifir  filed  an  amended  and  supplemental 
laking  no  change  in  the  parties  defendant 
add  the  name  of  Lucina  M.  Ives  as  execu- 
laking  the  religious  societies,  legatees  under 
efendants.  There  is  an  allegation  in  this 
that  all  the  legacies  and  debts  of  the  estate 
paid  except  the  claim  of  plaintiff.  Service 
•tion  was  again  had  on  all  the  defendants, 
m,  with  the  exception  of  Lucina  M.  Ives, 
and  as  executrix,  filed  an  answer  substan- 
that  made  to  the  first  amended  petition, 
stated  that  the  Western  Farm  Mortgage 
ipany  was  indebted  to  the  estate  of  Ives,  de- 
the  sum  of  about  $4600  on  its  guaranty  of 
I  to  Ives.  In  the  reply  these  bonds  were 
have  been  paid.  On  the  trial  it  was  shown 
le  debts  and  legacies  due  from  the  estate, 
lintiflf's,  had  been  discharged,  and  about 
lid  to  Lucina  M.  Ives,  the  widow.  No  ad- 
on  was  had  in  this  state.  There  was  no 
in   support  of  the   set-off  pleaded   by  de- 

B  evidence  had  been  introduced,  the  plaintiff 

his  action  as  to  Lucina  M.  Ives,  executrix 

of  Willard-  Ives,  deceased.     Thereupon  the 

ered  a  general  judgment  in  favor  of  the  de- 
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fendants  below.  Cooper,  the  plaintiff  in  error  and 
plaintiff  below,  has  come  here  by  proceedings  in  er- 
ror. 

Stebbins  &  Evans,  for  plaintiff  in  error. 
R.  M.  Cheshire,  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  Under  the  statutes  of  this  state,  where 
the  real  estate  in  controversy  is  situated,  Lucina  M. 
Ives,  the  widow  of  the  testator,  inherited  the  whole  of 
it.  (Gen.  Stat.  1899,  §2459;  Gen.  Stat.  1897,  ch. 
109,  §  19.)  The  descent  and  heirship  of  real  estate 
are  exclusively  governed  by  the  law  of  the  country 
within  which  it  is  actually  situated.  (Woern.  Am. 
Law  Adm.  §  168.)  The  decree  of  the  supreme  court 
in  Jefferson  county.  New  York,  in  the  suit  brought  by 
the  widow  against  the  legatees  and  others,  in  which 
there  is  a  recital  that  the  defendants  below  were  heirs 
of  Willard  Ives,  deceased,  and  entitled  to  participate 
in  the  distribution  of  his  estate,  can  have  no  force  here. 
The  deceased  left  surviving  him  no  children,  brother, 
sister,  or  descendants  of  any,  or  father  or  mother,  and 
the  decree  rendered  in  the  New  York  court  could  in 
no  manner  affect  the  descent  of  the  property  to  the 
widow,  as  fixed  by  our  statute ;  nor  could  the  New 
York  court  pass  on  the  title  to  real  estate  in  Kansas. 
In  the  case  of  Carpenter  v.  Strange,  141  U.  S.  87,  105, 
11  Sup.  Ct.  960,  966,  35  L.  Ed.  640,  647,  it  was  held 
that  the  supreme  court  of  New  York  was  without 
power  to  adjudge  the  conveyance  by  a  testator  to  the 
defendant  of  lands  in  Tennessee  to  be  fraudulent  and 
void,  and  to  annul  the  same.     The  court  said  : 

**The   real  estate   was  situated  in  Tennessee  and 
governed  by  the  law  of  its  situs,  and  while  by  means 
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of  its  power  over  the  person  of  a  party  a  court  of 
equity  may  in  a  proper  case  compel  him  to  act  in  re- 
lation to  property  not  within  its  jurisdiction,  its  de- 
cree does  not  operate  directly  upon  the  property  nor 
affect  the  title,  but  is  made  effectual  through  the 
coercion  of  the  defendant ;  as,  for  instance,  by  direct- 
ing a  deed  to  be  executed  or  canceled  by  or  on  behalf 
of  the  party.  The  court  has  no  inherent  power,  by 
the  mere  force  of  its  decree,  to  annul  a  deed  or  to  es- 
tablish a  title/' 

See,  also,  McCartney  v.  Oabum  et  al.,  118  111.  403,  9 
N.  E.  210 ;  Watkins  v.  Holman  et  oZ.,  16  Pet.  25,  10  L. 
Ed.  873. 

It  is  stated  by  counsel  for  defendants  in  error 
that  the  ground  on  which  the  court  below  rendered 
judgment  in  favor  of  the  parties  represented  by  him 
was  that  after  the  dismissal  of  the  action  against  the 
executrix  the  plaintiff  below  was  in  the  position  of 
seeking  to  recover  on  a  stockholder's  liability,  with  no 
stockholder  in  court  against  whom  a  judgment  could 
be  obtained.  This  brings  us  to  a  consideration  of  the 
necessity  of  the  presence  of  the  executrix  of  the  will 
of  Willard  Ives,  deceased,  before  the  court  in  an  ac- 
tion to  enforce  such  a  liability.  It  will  be  observed 
that  Lucina  M.  Ives,  the  widow,  was  a  party  in 
her  individual  capacity  only,  and  was  in  default  for 
answer. 

In  McLean  v.  Webster,  45  Kan.  644,  26  Pac.  10,  a 
creditor  of  a  decedent,  without  taking  out  letters  of 
administration,  was  allowed  to  subject  real  estate  in 
the  possession  of  the  heir  to  the  satisfaction  of  the 
creditor's  claim,  there  being  no  other  debts  against 
the  estate.  The  petition  in  the  McLean  case  described 
the  land  which  descended  to  the  heir,  and  prayed  that 
the  same  be  held  subject  to  the  payment  of  the  debt 
sued  on.     There  was  an  attachment  in  that  case  as  in 
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tliib,  ancillary  to  the  main  action.  In  both  cases  the 
allegations  in  the  petitions  and  the  relief  demanded 
were  intended  to  operate  as  an  equitable  attachment 
of  the  real  estate  sought  to  be  appropriated.  The  de- 
cision in  the  McLean  case  proceeds  on  the  principle 
that  the  heir  at  law  or  devisee  is  personally  liable  for 
the  debts  of  the  ancestor  to  the  value  of  the  property 
received  by  him.  See,  also,  Rohrbaugh  v.  Hamblin^ 
57  Kan.  393,  46  Pac.  705. 

Counsel  for  defendants  in  error  lays  stress  on  the 
statutory  provision  that  permits  stockholders  to  be 
charged  by  motion,  or  that  permits  the  plaintiflF  in  the 
execution  to  proceed  by  action  to  charge  the  stock- 
holders with  the  amount  of  his  judgment.  (Gen. 
Stat.  1899,  §  1192 ;  Gen.  Stat.  1897,  ch.  66,  §50.)  The 
relation  between  a  stockholder  and  the  corporation  is 
contractual.  ( Woodworth v.  Bowles,  61  Kan.  569, 60  Pac. 
331.)  If,  in  the  present  case,  the  creditor  had  held 
the  note  of  Ives,. the  stockholder,  for  the  amount  of 
his  statutory  liability,  and  had  brought  an  action 
thereon  to  subject  this  land  to  its  payment,  his  right 
to  recover  would  have  been  sustained,  under  the  au- 
thority of  McLeam  v.  Webster,  supra.  The  obligation 
is  as  much  contractual  in  its  nature  in  this  as  in  the 
supposed  case.  There  was  no  person  interested  in 
the  estate  of  Willard  Ives,  deceased,  except  Lucina 
M.  Ives,  his  widow,  to  whom  this  land  descended. 
There  was  nothing  more  to  be  done  by  her  as  execu- 
trix in  the  way  of  administering  the  trust.  All  the 
debts  and  legacies  were  paid  and  she  retained  the 
bare  title  of  executrix,  with  nothing  further  to  admin- 
ister on.  Had  this  corporation  been  a  going  concern, 
dividends  earned  on  its  stock  could  safely  have  been 
paid  to  her  as  an  individual,  free  from  all  liability  of 
the  corporation  to  a  subsequently-appointed  executor. 
26— 62KAif. 
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{Vail  V.  Anderson,  61  Minn.  552,  64  N.  W.  47.)  At  the 
time  this  action  was  tried  below,  Mrs.  Ives,  in  her 
representative  capacity,  was  a  mere  trustee,  nomi- 
nally for  creditors  and  legatees,  but  in  fact  for  herself 
alone.     She  was  the  sole  beneficiary. 

In  the  case  of  Railway  Co.  v.  Mills,  57  Kan.  687,  47 
Pac.  834,  a  widow,  appointed  administratrix  of  the  es- 
tate of  her  dead  husband  in  Missouri,  in  such  capacity 
brought  suit  in  our  courts  against  a  railway  company 
for  wrongfully  causing  her  husband's  death,  which  oc- 
curred in  this  state.  Under  the  statutes  of  Missouri, 
recovery  in  such  actions  is  limited  to  the  wife  of  the 
deceased,  where  such  relation  exists.  There  being  an 
allegation  in  the  petition  that  she  was  the  widow,  it 
was  held  that  the  right  of  action  was  not  limited  to 
her  in  her  representative  capacity,  but  that  she  could 
recover  in  her  character  as  widow. 

As  before  stated,  the  heir  at  law  inheriting  prop- 
erty is  chargeable  with  the  debts  of  the  ancestor  to  the 
value  of  the  property  received.  Under  this  rule,  Mrs. 
Ives,  being  the  sole  heir  under  our  law,  can  be  held 
liable  as  an  individual  up  to  the  value  of  the  prop- 
erty. It  is  not  necessary  that  the  liability  be  fixed  by 
a  judgment  against  the  representative  of  the  dead 
stockholder  in  such  case.  The  present  action  assimi- 
lates itself  to  that  of  a  proceeding  in  rem.  In  no  event 
can  the  inheritor  be  compelled  to  pay  more  than  the 
value  of  the  property.  We  can  see  no  good  reaspn  for 
requiring  the  executrix  of  the  deceased  stockholder  to 
be  made  a  party,  inasmuch  as  the  relief  sought  is 
against  the  heir  alone,  by  reason  of  her  heirship,  for 
an  amount  measured  by  the  worth  of  what  she  in- 
herited from  the  stockholder.  We  think  judgment 
should  have  been  entered  against  Mrs.  Ives  in  the 
court  below.     It  follows  from  what  has  been  said  that 
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the  land,  having  been  attached  at  the  commencement 
of  the  action  as  the  property  of  Lucina  M.  Ives,  and 
she  being  liable  to  the  extent  stated  for  the  debt  of  the 
decedent,  the  court  did  not  err  in  overruling  the  mo- 
tion to  dissolve  the  attachment. 

Counsel  for  defendants  in  error  urges  that  the  plain- 
tifiF  below  ought  not  to  be  allowed  to  proceed  against 
real  estate  in  Kansas  because  there  was  personal  prop- 
erty in  the  hands  of  the  executrix  in  New  York  which 
should  have  been  first  exhausted.  We  cannot  concur 
with  him  in  this  contention.  In  Woerner  on  Ameri- 
can Law  of  Administration,  2d  ed.,  section  158,  it  is 
said : 

**But  the  administration  in  each  state  is  wholly  in- 
dependent, whether  in  the  hands  of  the  same  or  of 
different  executors  or  administrators,  in  no  wise  im- 
paired, abridged  or  affected  by  a  previous  and,  a  for- 
tiorij  by  a  subsequent,  grant  of  administration  in 
another  state.'' 

In  the  case  of  Rosenthal^  AdmWy  etc.y  v,  Renick  et  aZ., 
44  111.  203,  it  was  held  that  a  citizen  of  another  state, 
where  the  administration  had  been  granted,  might 
come  to  the  state  of  Illinois  and  cause  adminis- 
tration to  be  taken  out  there,  a  claim  to  be  allowed, 
and  real  estate  sold  for  its  payment,  and  that  it  was 
not  necessary  to  show  that  the  personal  estate  in  the 
other  state  had  been  exhausted.  So  in  Lawrence^ s  Ap- 
peal from  Probate^  49  Conn.  411,  a  part  of  the  syllabus 
reads : 

^^Held,  to  be  no  objection  to  an  order  for  the  sale  of 
real  estate  here  to  pay  debts,  that  there  was  personal 
property  in  the  state  of  principal  administration  suf- 
ficient for  their  payment.  And  that  a  court  of  pro- 
bate had  no  right,  as  a  matter  of  discretion,  to  refuse 
to  order  a  sale  of  real  estate  here,  in  view  of  the  per- 
sonal property  there.*' 
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The  claim  that  the  liability  must  be  enforced  by  a 
receiver  of  the  insolvent  corporation,  as  provided  by 
sections  14  and  15  of  chapter  10  of  the  Laws  of  1898 
(Gen.  Stat.  1899,  §§1260,  1274),  has  been  decided 
against  the  contention  of  defendants  in  error  in  the 
case  of  Woodworth  v.  Bowles,  61  Kan.  569,  60  Pac.  331. 

The  judgment  of  the  court  below  will  be  reversed, 
with  directions  to  the  district  court  to  proceed  further 
in  accordance  with  this  opinion. 

DosTER,  0.  J.,  concurring. 

Johnston,  J.  (dissenting)  :  I  am  unable  to  concur 
in  the  judgment  of  reversal.  The  plaintiff  was  seek- 
ing to  establish  a  stockholder's  liability  without  having 
the  stockholder  in  court  to  answer,  or  against  whom 
a  judgment  might  be  rendered.  The  liability  to  which 
a  stockholder  is  subjected  is  rigorous  enough  without 
adjudging  such  liability  against  him  when  he  is  not  a 
party  to  the  proceeding.  The  legal  title  to  the  stock 
upon  which  a*  liability  was  sought  to  be  established 
was  in  the  executrix,  and  not  in  the  heir.  The  stat- 
ute in  terms  authorizes  the  corporation  creditor  to 
proceed  against  the  stockholder,  and  against  no  one 
else.  It  has  been  held  that  the  stockholder's  liability, 
being  unequal,  limited,  and  several,  each  stockholder 
must  be  sued  separately  {Abbey  v.  Dry  Goods  Co.,  44 
Kan.  415,  24  Pac.  426),  and  instead  of  overlooking 
such  serious  departures  from  statutory  methods,  the 
general  rule  is,  from  which  we  think  there  is  no  dis- 
sent, 'Hhat  if  a  statute  prescribes  a  special  mode  of 
enforcing  the  individual  liability  of  the  stockholders 
of  corporations,  that  mode,  and  that  alone,  can  be 
pursued.  The  liability  can  be  enforced  in  no  other 
way."  {Woodworth  v.  Bowles,  61  Kan.  569,  60  Pac. 
331.)      The  necessity  of  the  presence  of  the  stock- 
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*  holder   is   sharply  presented,  because   the   plaintiflf, 
having  the  executrix  in  court,  voluntarily  dismissed 
;her  from  the  proceedings  and  immediately  asked  the 
J  court  to  adjudge  a  liability  on  the  stock  which  she  held 
jin  the  capacity  of  executrix  and  in  no  other.      The 
estate  of  Ives  was  unsettled,  and  the  debt,  or  at  least 
this  claim  against  Ives  as  stockholder,  was  unpaid. 
While  inherited  property  may  be  chargeable  with  the 
debts  of  an  ancestor,  the  claim  in  question  is  not  a 
liability  against  the  heir  or  any  one  else  until  it  is  es- 
tablished against  the  stockholder  as  the  statute  pre- 
scribes.    The  stockholder  not  being  in  court,  I  think 
the  district  court  ruled  correctly  in  giving  judgment 
against  the  plaintiff. 


The  Consolidated  Mining  and  Prospecting  Com- 
pany V.  W.  W.  Huff. 

No.  11,789.    ( 08  Pao.  442.) 

1.  JxTDOUEgrrB^Alternative  or  Conditional.  A  judgment  against 
a  corporation  which  orders  the  defendant  to  issue  certificates  of 
stock  to  the  plaintiff,  and  place  them  in  the  hands  of  the  clerk  of 
the  court  within  a  certain  time  after  it  shall  have  been  served 
with  a  copy  of  the  order,  and  which  finds  the  value  of  the  stock 
to  be  a  certain  sum,  and  further  directs  that,  in  default  of  the 
defendant's  compliance  with  the  order  for  the  issuance  and  de- 
livery of  the  certificates,  the  plaintiff  have  judgment  for  the  value 
of  the  stock,  is  conditional  in  form  and  effect,  and,  as  to  the 
money  award  contained  in  it,  should  be  vacated,  and  entered  only 
upon  proof  of  the  defendant's  non-compliance  with  the  main 
order. 

2.  Pleading— Pe^t^ion  Conatrued.  An  allegation  in  a  petition  to 
recover  the  value  of  shares  of  stock  in  a  corporation,  that  the  cor- 
poration stock  "is  divided  into  100,000  shares,  of  the  par  value  of 
one  dollar  each,"  does  not  tender  an  issue  of  fact  as  to  the  market 
value  of  the  stock  or  any  special  value  possessed  by  it. 
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Error  from  Cherokee  district  court;  A.  H.  Skid- 
more,  judge.  Opinion  filed  January  5,  1901.  Modi- 
fied. 

Blue  &  Ola88,  for  plaintiff  in  error. 
Sapp  &  Wilson,  and  S.  E.  Cheeseman,  for  defendant 
in  error. 

The  opinion  of  the  court  was  delivered  by 

DosTER,  C.  J. :  This  was  an  action  brought  by  the 
defendant  in  error  against  the  plaintiff  in  error  to 
compel  the  issuance  and  delivery  of  certain  shares  of 
stock  in  the  defendant  corporation,  or  in  the  alterna- 
tive for  their  value.  Judgment  was  rendered  for  the 
plaintiff  in  the  words  following  : 

**It  is  therefore  considered,  ordered,  adjudged  and 
decreed  by  the  court,  that  this  plaintiff  have  issued  and 
delivered  to  him  by  the  defendant  herein.  The  Con- 
solidated Mining  and  Prospecting  Company,  twenty- 
four  thousand  shares  of  stock,  of  the  par  value  of  one 
($1)  dollar  each,  same  being  made  payable  to  the 
order  of  W.  W.  Huff,  within  ten  days  after  a  certified 
copy  of  this  decree  is  served  by  the  sheriff  of  Chero- 
kee county,  Kansas,  upon  the  present  president  and 
secretary  of  the  defendant  corporation.  The  Consoli- 
dated Mining  and  Prospecting  Company.  Delivery 
of  said  stock  to  plaintiff  herein  in  compliance  with 
this  order  shall  be  made  within  the  time  required  by 
this  order,  by  the  defendant  corporation  depositing 
with  and  in  the  hands  of  the  clerk  of  this  court  said 
twenty-four  thousand  shares  of  stock,  to  be  by  said 
clerk  of  this  court  delivered  to  plaintiff  or  his  attor- 
neys of  record  ;  and  if  compliance  with  this  order  be 
made  in  manner  aforesaid,  then  the  subsequent  part 
of  this  decree  to  be  null  and  void,  and  of  no  binding 
force  or  effect ;  but  if  the  defendant  corporation.  The 
Consolidated  Mining  and  Prospecting  Company,  fail 
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to  comply  with  the  terms  of  this  order,  as  hereinbefore 
stated,  that  then,  and  in  that  event,  plaintiflF  have  and 
recover  against  the  defendant.  The  Consolidated  Min- 
ing and  Prospecting  Company,  a  judgment  for  the 
value  of  said  stock,  amounting  to  the  sum  of  forty- 
eight  hundred  (§4800)  dollars,  with  interest  at  six 
per  cent,  per  annum  from  the  17th  day  of  January, 
1900,  said  judgment  to  be  entered  as  of  the  date  of 
January  17,  1900,  with  costs  of  suit,  taxed  at  the 
sum  of  f ;  and  that  execution  issue  therefor.'* 

Error  has  been  prosecuted  to  this  court.  Can  a 
judgment  conditional  in  form  like  the  above  be  up- 
held? The  defendant  in  error  contends  that  the 
judgment  is  not  conditional  but  is  alternative  in 
form,  and  that  it  was  rightfully  rendered  and  entered 
in  such  form,  and  in  support  of  the  contention  he  cites 
principally  to  judgments  in  replevin.  Such  kinds  of 
judgments  are  allowable  by  statute  in  such  kinds  of 
cases,  and  they  do  not,  therefore,  constitute  precedents 
for  judgments  the  form  and  regularity  of  which  depend 
upon  general  principles  of  practice.  The  view  of  the 
defendant  in  error  as  to  the  character  of  the  judgment 
is  incorrect.  The  judgment  is  not  alternative — it  is 
conditional.  It  first  orders  the  issuance  and  delivery 
of  the  certificates  of  stock  within  a  time  stated.  It 
then  declares:  ** If  compliance  with  this  order  be 
made  in  manner  aforesaid,  then  the  subsequent  part 
of  this  decree  to  be  null  and  void  and  of  no  binding 
force  or  effect.'*  The  subsequent  part  of  the  de- 
cree is:  **If  the  defendant  fail  to  comply  with  the 
terms  of  this  order  as  hereinbefore  stated,  then,  and 
in  that  event,  plaintiff  have  and  recover  against  the 
defendant  a  judgment  for  the  value  of  said  stock, 
amounting  to  the  sum  of  $4800 ;  said  judgment  to 
be  entered  as  of  the  date  of  January  17,  1900."  This 
money  judgment  is  plainly  conditional  in  existence 
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and  effect  on  the  failure  of  the  defendant  to  comply 
with  the  previous  order,  and,  as  will  be  observed,  a 
compliance  with  that  order  was  to  be  evidenced  by 
depositing  the  certificates  of  stock  with  the  clerk. 
Such  judgment,  therefore,  could  have  no  operation  or 
eflfect  except  in  the  contingency  of  the  defendant's 
failure  to  deliver  the  certificates. 

Now,  in  the  language  of  the  code,  ''a  judgment  is 
the  final  determination  of  the  rights  of  the  parties'* 
(Gen.  Stat.  1897,  ch.  95,  §389;  Gen.  Stat.  1899, 
§4659)  ;  and,  as  ruled  by  this  court  in  Brown  v.  Ga- 
lena Mining  &  Smelting  Co.,  32  Kan.  528,  4  Pac.  1013 
(although  not  in  a  case  like  the  present  one) ,  '* a  final 
judgment  is  one  which  finally  decides  and  disposes  of 
the  whole  merits  of  the  case,  and  reserves  no  further 
question  or  direction  for  the  future  or  further  action 
of  the  court.**  The  judgment  in  question  reserved 
further  action  either  to  the  court  or  to  the  clerk. 
Some  one  must  be  authorized  to  determine  whether 
the  defendant  had  complied  with  the  precedent  order 
of  the  court.  The  defendant  could  not  be  put  in  de- 
fault of  compliance  with  the  order  until  a  copy  of 
such  order  was  served  upon  it ;  and  had  a  copy  of 
the  order  been  served  upon  it,  questions  might  have 
arisen  as  to  the  regularity  of  the  service,  the  correct- 
ness of  the  copy,  and  also  as  to  whether  compliance 
had  been  made  with  the  order.  Had  the  order  been 
duly  served,  a  question  might  have  arisen  between 
the  defendant  and  the  clerk  into  whose  hands  the  cer- 
tificates were  to  be  placed  as  to  whether  the  papers 
were  of  the  character  to  which  the  plaintiff*  was  en- 
titled and  which  the  court  had  ordered  to  be  deliv- 
ered ;  and,  in  such  event,  if  the  order  be  valid,  the 
clerk  must  be  invested  with  the  judicial  power  to  de- 
termine the  defendant's  default,  and  not  only  to  enter 
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but  to  render  judgment  against  it,  because,  as  will 
be  observed,  the  above-quoted  judgment  for  the  value 
of  the  stock  is  not  a  judgment  in  prsesenti,  but  is  a 
direction  to  enter  judgment  in  futuro,  to  wit,  as  of 
January  17,  if  the  main  order  be  not  complied  with, 
and  it  is  in  that  respect  an  attempt  to  shift  to  the 
clerk  the  judicial  powers  of  the  court.  It  is  impos- 
sible to  sanction  the  conditional  portion  of  this  judg- 
ment. 

Judgments  must  be  certain.  Their  validity  and 
binding  force  must  rest  upon  facts  existing  at  the  time 
of  their  rendition.  They  cannot  rest  upon  what  may  or 
may  not  occur  after  their  rendition.  They  take  their 
validity  from  the  action  of  the  court,  and  not  from 
what  persons  may  or  may  not  do  after  the  court  has 
rendered  them.  The  decisions  of  the  courts  of  other 
states  are  to  the  effect  of  the  one  we  make.  ''It  is  a 
general  rule  that  judgments  must  not  be  conditioned 
upon  any  contingency,  and  it  has  been  held  that  an 
alternative  or  conditional  judgment  is  wholly  void.'* 
(11  Encyc.  PI.  A  Pr.  964.)  The  case  of  Stricklcmd  v. 
Cox,  102  N.  C.  411,  9  S.  E.  414,  is  quite  like  the 
present  one.     In  that  case  it  was  ruled  : 

*'  Where  a  judge  granted  a  judgment  for  plaintiflfin 
an  action  for  the  possession  of  land,  to  be  stricken  out 
if  defendant  filed  a  proper  bond  in  thirty  days  after 
adjournment  of  court,  the  judgment  was  void.'* 

It  is  perhaps  not  necessary  to  go  to  the  extent  of 
that  case,  and  hold  the  conditional  portion  of  the  judg- 
ment void,  but  it  certainly  can  be  held  irregular,  and 
voidable  upon  direct  attack.  The  case  of  Farmer  and 
Arnold  v.  Samuel,  etc.,  4  Litt.  (Ky.)  187,  is  also  quite 
similar  to  the  present  case.     In  that  it  was  remarked  : 

'*The  impropriety  of  leaving  a  decree  conditional, 
or  to  be  enforced  conditionally,  and  of  leaving  thf 
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question  whether  the  condition  is  or  is  not  complied 
with  to  the  parties  themselves,  or  the  clerk  of  the 
court,  must  be  apparent  to  every  reflecting  mind.  It 
was  proper  that  the  chancellor  should  compel  the 
complainant  to  do  equity,  before  he  received  it,  by 
paying  the  money ;  but  it  was  incumbent  upon  him 
to  see  it  done.  Who,  in  this  instance,  was  to  decide 
that  the  tender  was  sufficient,  or  that  a  payment  was 
made  ?  It  was  certainly  improper  to  refer  to  the  de- 
cision of  the  clerk  the  genuineness  and  validity  of  a 
receipt.  In  short,  no  decree  but  a  positive  one  ought 
to  be  rendered,  before  the  court  dismisses  the  parties 
without  day." 

There  are,  however,  decisions  which  seem  to  lend 
countenance  to  conditional  judgments,  but  they  are 
the  exceptional  cases  noted  under  the  text  above 
quoted  from  the  Encyclopedia  of  Pleading  and  Prac- 
tice. They  are  out  of  harmony  with  the  prevailing 
view  and  contrary  to  sound  reason.  A  case  cited  to 
us  is  Telegraph  Co.  v.  Davenport,  97  U.  S.  369,  24  L. 
Ed.  1047.  It  was  a  case  in  equity,  in  which  the  com- 
plainants, stockholders  in  a  corporation,  filed  a  bill  w 
compel  the  company  to  cancel  on  its  books  an  unau- 
thorized transfer  of  their  stock,  and  to  reissue  to  them 
shareholders'  certificates,  or,  upon  failure  of  the  com- 
pany to  do  so,  for  a  decree  for  the  value  of  their  stock. 
The  court  held  that  the  complainants  were  entitled  to 
a  decree  canceling  the  unauthorized  transfer  of  the 
stock  or  to  an  alternative  decree  for  its  value.  But 
what  form  these  decrees  took  and  at  what  time  it  was 
proper  to  enter  the  alternative  decree  was  neither 
stated  nor  discussed. 

We  do  not  doubt  that  equity  may  entertain  the 
complaint  of  a  corporation  shareholder  for  the  trans- 
fer to  him  of  the  stock  to  which  he  is  entitled  and  the 
issuance  of  certificates  evidencing  the  fact,  or  in  the 
alternative  for  the  value  of  the  stock,  because  equity 
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has  power,  as  ancillary  to  its  main  jurisdiction,  to 
award  compensation  in  money.  Hence,  it  would  be 
proper  in  the  present  case  to  adjudge  that  the  plaintiff 
havf-  the  stock  to  which  he  showed  himself  entitled, 
»i>d,  in  failure  of  the  company  to  issue  it  to  him,  that 
''le  have  judgment  for  its  value ;  but  that  judgment 
for  its  value  should  not  be  a  judgment  rendered  by 
the  court  in  advance  of  knowledge  of  the  defendant's 
default  of  compliance  with  the  main  order,  nor  condi- 
tional upon  the  defendant's  non-compliance  with  it, 
but  such  judgment  should  be  rendered  upon  the  fact 
of  defendant's  non-compliance  with  the  order,  duly 
proved  and  judicially  found.  To  this  end  the  court, 
as  in  all  equity  proceedings,  having  once  acquired 
jurisdiction  of  the  case,  is  entitled  to  retain  it  until 
just  relief  can  be  fully  had. 

Another  claim  of  error  is  that  the  plaintiff's  peti- 
tion did  not  tender  an  issue  as  to  the  value  of  the 
stock,  and  therefore  that  the  court  could  not  right- 
fully enter  upon  an  inquiry  as  to  that  matter.  This 
claim  we  think  is  correct.  The  only  allegation  as  to 
values  contained  in  the  petition  was  that  the  capital 
stock  of  the  company  was  '*  divided  into  100,000  shares, 
of  the  par  value  of  one  dollar  each."  This  was  not 
an  allegation  of  either  market  value  or  special  value. 

Other  claims  of  error  are  made,  but,  inasmuch  as 
they  may  not  again  arise,  we  deem  it  unnecessary  to 
give  them  consideration.  It  is  ordered  that  the  judg- 
ment of  the  court  below  be  modified  by  vacating  that 
portion  of  it  which  finds  the  value  of  the  stock  and 
which  conditionally  awards  to  the  plaintiflf  its  ad- 
judged value,  and  that  further,  proceedings  be  had  in 
accordance  with  the  views  expressed  in  this  opinion. 
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«?LJ?3       L.  T.  Williams  and  F.  L.  Martin  v.  The  Hutch- 
inson &  Southern  Railway  Company. 

No.  11,794.    (68  Pac.  480.) 

1.  Rahaoadb — Bight  of  Way — Judgment  Lien,  A  jndgment  is 
a  statutory  lien,  which  may  be  modified  or  abolished  by  the  legis- 
lature before  rights  beoome  vested  under  it ;  and  such  lien  may 
be  superseded  by  the  statute  authorizing  the  taking  of  land  on 
oondemnation  proceedings  for  a  right  of  way  for  a  railroad,  on  pay- 
ment of  just  compensation  to  the  owner;  and  when  proceedings 
are  completed  and  the  compensation  paid  the  railroad  company 
will  acquire  an  easement  free  from  all  judgment  liens. 

2.  Judgment  Creditor  not  an  **  Owner."    A  judgment 

creditor  is  not  an  owner,  within  the  meaning  of  the  statutes  relat- 
ing to  oondemnation  proceedings. 

3. Prepayment  Waived ^Owner  Estopped,  The  con- 
dition of  the  prepayment  of  compensation  which  has  been  properly 
awarded  may  be  waived  by  the  owner,  and  when  it  has  been 
waived,  and  the  railroad  company,  relying  on  the  waiver,  pro- 
ceeds to  complete  its  railroad  and  expends  large  sums  of  money  on 
the  land  so  appropriated,  the  owner  will  be  estopped  to  reclaim 
the  land  or  maintain  ejectment  for  its  recovery. 

Error  from  Reno  district  court;  M.  P.  Simpson, 
judge.     Opinion  filed  January  5,  1901.     Affirmed. 

Oeorge  A.  Vandeveer,  and  D.  H.  MartiUf  for  plaintiffs 
in  error. 

A.  A.  Hurd,  W.  Idttlefield,  and  0.  J.  Wood,  for  de- 
fendant in  error. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  J. :  This  was  ejectment,  brought  by  L. 
T.  Williams  and  P.  L.  Martin  to  recover  from  the 
Hutchinson  &  Southern  Railway  Company  a  strip  of 
land  100  feet  wide  through  a  farm  in  Reno  county 
and  which  has  been  occupied  by  the  railway  company 
as  a  right  of  way  for  its  railroad  since  1889.     While 
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Ben.  Blanchard  owned  the  land,  and  in  April,  1888, 
a  judgment  was  obtained  against  him  which  became 
a  lien  thereon.  An  execution  sale  of  the  land  to 
satisfy  the  judgment  was  made  on  March  6,  1894,  to 
W.  H.  Crawford,  who  conveyed  the  land  to  F.  L. 
Martin  in  August,  1894,  and  Martin  in  turn  conveyed 
an  undivided  one-half  interest  in  the  same  to  L.  T. 
Williams  on  July  26,  1898.  On  these  proceedings 
and  transfers  Williams  and  Martin  base  their  claim 
to  the  land  in  controversy.  The  railway  company 
founds  its  right  to  the  strip  of  land,  which  it  has  oc- 
cupied as  a  right  of  way  for  the  past  eleven  years, 
upon  condemnation  proceedings  and  the  payment  of 
the  award  to  the  owner  of  the  land.  The  plaintiffs 
challenge  the  validity  of  the  condemnation  proceed- 
ings and  of  the  easement  acquired  by  the  railway 
company.  The  proceedings  to  condemn  the  land 
were  instituted  May  16,  1889,  and  the  commissioners 
awarded  for  the  value  of  the  land  taken  and  damages 
the  sum  of  J379.80,  but  the  money  so  awarded  was 
not  paid  to  the  county  treasurer  within  ninety  days 
after  the  filing  of  the  report  of  the  commissioners,  nor 
until  April  8, 1893.  The  delay  in  the  payment  of  the 
award  was  occasioned  by  an  agreement  between  the 
railway  company  and  the  owner  of  the  land  that  pay- 
ment need  not  be  made  until  the  owner  demanded  it. 
The  trial  court,  upon  the  facts  presented,  rightly 
held  that  ejectment  could  not  be  maintained,  and 
gave  judgment  for  the  defendant.  The  judgment 
creditor  had  no  title  to  or  estate  in  the  land  when  the 
condemnation  proceedings  were  had,  and,  within  the 
meaning  of  the  statute  regulating  such  proceedings, 
he  was  not  an  owner.  {St.  L.  L.  &  D.  Rid.  Co.  v.  Wilder, 
17  Kan.  239;  Ooodrich  v.  Comm'rs  of  Atchison  Co.,  47 
id.  355,  27  Pac.  1006,  18  L.  R.  A.  113 ;  Rand  v.  Ft. 
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S.  W.  &  W.  Ely.  Co,  50  id.  114,  31  Pac.  683 ;  C.  K. 
&  W.  Rid.  Co.  V.  Sheldon,  53  id.  169,  35  Pac.  1105 ; 
W.&W.  Rid.  Co.  V.  Thayer,  54  id.  259,  38  Pac.  266.) 
Under  the  decisions  cited,  it  was  held  that  a  mortga- 
^gee  who  had  a  specific  lien  upon  the  land  condemned 
;  was  not  an  owner  of  the  land  nor  of  an  estate  therein, 
and  that  railroad  companies,  by  condemnation  pro- 
ceedings, obtained  an  easement  free  from  the  lien  of 
the  mortgage.  A  judgment  is  a  statutory  lien  only, 
and  it  is  within  the  power  of  the  legislature  to  abolish 
the  lien  before  rights  become  vested  under  it.  It  was 
held  in  Waiso7i  v.  N.  Y.  Central  R.  R.  Co.,  47  N.  Y.  157, 
that  a  provision  causing  a  judgment  lien  which  had 
not  ripened  into  a  title  to  be  superseded  by  taking  land 
under  condemnation  proceedings,  on  payment  of  com- 
pensation to  the  owner  of  the  land,  is  valid,  and  that, 
when  the  proceedings  are  concluded  and  compensa- 
tion paid  to  the  owner,  the  company  acquires  the 
easement  free  from  all  judgment  liens.  {Gimbel  v. 
Stolte,  Adm'x,  59  Ind.  446 ;  Lewis,  Em.  Dom.  §  325 ; 
Mills,  Em.  Dom.  §74.)  The  payment  of  just  com- 
pensation to  the  owner  is  a  condition  precedent  to  ob- 
taining any  easement  in  the  land,  and,  as  against  the 
owner,  the  proceedings  prescribed  by  statute  must  be 
valid. 

The  proceedings  in  the  present  case  appear  to  have 
been  regular  and  suflBcient,  except  that  payment  of  the 
award  was  not  made  within  the  time  prescribed  by 
the  statute.  The  condition  of  the  prepayment  of 
compensation,  however,  being  for  the  benefit  of  the 
owner,  he  may  waive  it ;  and  if  he  does  expressly  or 
by  clear  implication  waive  prepayment  or  allow  the 
damages  to  remain  a  debt,  and  the  railroad  company, 
relying  on  the  waiver,  proceeds  to  build  its  road  and 
expend  large  sums  of  money  on  the  land,  the  owner 
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is  estopped  to  reclaim  the  land  or  to  maintain  eject- 
ment for  its  recovery.  In  Knapp  et  al.  v.  McAuley  et 
oZ.,  39  Vt.  225,  it  was  held : 

*' Where  the  owner  of  land  across  which  a  railroad 
has  been  surveyed  and  located  consents  that  the  con- 
tractors of  the  road  may  proceed  on  the  land  before 
his  damages  are  paid,  and  under  an  agreement  that 
they  shall  be  subsequently  ascertained  and  paid,  and 
the  land  is  thereupon  taken  possession  of  by  the  rail- 
road company,  and  the  road  constructed  over  it,  the 
title  to  the  land  passes,  and  the  owner  retains  no  lien 
upon  it  for  his  damages,  but  must  look  for  payment 
to  the  party  to  whom  he  gave  credit."  {Railroad  Co. 
ij.  Jones,  68  Ala.  48 ;  10  A.  A  E.  Encycl.  of  L.,  2d  ed., 
1144.) 

Under  the  authorities  cited,  it  was  competent  for 
the  owner  to  enter  into  an  agreement  waiving  and 
postponing  the  payment  of  the  award,  and  certainly 
when  the  money  was  paid  to  and  received  by  the 
owner  the  condemnation  proceedings  were  complete, 
and  all  question  of  title  under  the  proceedings  was 
set  at  rest.  Payment  had  been  made  and  accepted 
by  the  owner  before  the  sale  of  the  land  upon  execu- 
tion, and  the  title  of  the  railroad  company  was  com- 
plete long  before  the  purchaser  at  the  execution  sale 
obtained  a  title  to  the  land.  When  the  sale  was  made 
the  railway  company  had  been  in  possession  of  the 
land  for  about  five  years,  and  had  expended  thou- 
sands of  dollars  in  the  construction  of  its  road  on 
the  strip  in  controversy.  The  owner  of  the  land 
would  be  estopped  to  claim  that  the  proceedings  were 
void  because  the  money  was  not  paid  within  the  time 
provided  by  statute,  and  those  who  had  no  title  or 
interest  in  the  land  in  controversy  when  the  payment 
was  made  and  title  completed  were  certainly  in  no 
condition  to  maintain  ejectment  for  a  recovery  of  the 


Digitized  byLjOOQlC 


416         SUPREME  COURT  OF  KANSAS. 

Railway  Co.  v.  Ck)nlon. 

land.  Whatever  rights  the  plaintiffs  might  have  had 
as  against  the  fund  paid,  they  have  no  right  to  re- 
cover the  land  at  this  late  day.  For  more  than  nine 
years  before  this  proceeding  was  begun  the  railway 
company  had  entered  upon  the  land,  constructed  its 
road  at  great  expense,  and  had  continuously  operated 
the  same ;  and  under  such  circumstances  even  an 
owner  of  the  land,  if  no  damages  had  been  paid, 
would  be  regarded  as  having  acquiesced  therein,  and 
would  be  restricted  to  a  suit  for  damages. 

In  our  view,  the  condemnation  proceedings  were 
sufficient  to  give  an  easement  to  the  railway  com- 
pany, and  therefore  the  judgment  in  favor  of  the  de- 
fendant must  be  affirmed. 


The  Atchison,  Topeka  &  Santa  Fb  Railway 
Company  v.  Anna  Conlon  et  al. 

No.  11351.  •    (  68  Pac.  4S2.) 

1.  Title  Ain>  Ownebship —  TTay  of  Necessity.  A  grantor  in  a  deed 
excepted  from  the  land  conveyed  a  hundred-foot  strip  through  the 
same  theretofore  taken  by  a  railway  company  under  condemna- 
tion proceedings,  by  virtue  of  which  the  railway  corporation  ob- 
tained title  in  fee.  Held,  that  the  grantee  was  not  entitled  to  a 
way  of  necessity  from  one  part  of  her  land  to  another  divided  by 
the  strip  so  condemned. 

2.  JPrescriptive  Bight  over  Right  of  Way,    A  railway 

company  constructed  a  crossing  over  its  track  and  ties  and  put 
gates  in  its  fences  for  the  benefit  of  the  owner  of  land  so  situated, 
by  whom  the  same  were  used  in  passing  from  one  part  of  her  farm 
to  the  other  for  more  than  fifteen  years.  During  that  time  the 
railway  company  maintained  said  crossing  and  gates.  JECeld, 
that  the  landowner  was  a  mere  licensee,  and  could  not,  by  use  of 
the  crossing  for  the  time  stated,  obtain  a  prescriptive  right  to  the 
same. 

*For  opinion  by  the  court  of  appeals,  see  9  Kan.  App.  338,  61 
Pac.  321.— Rkp. 
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Error  from  court  of  appeals,  northern  department ; 
John  H.  Mahan,  Abijah  Wells,  and  Sam'l  W.  Mc- 
Elboy^  judges.  Opinion  filed  January  5, 1901.  Re- 
versed. 

A.  A.  Hurd,  0.  J.  Wood,  and  W.  Idttlefield,  for  plain- 
tiff in  error. 

CJuirles  J.  Cordon,  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  This  was  a  suit  brought  by  the  railway 
company  to  enjoin  the  owner  of  a  farm  through  which 
its  road  runs  from  removing,  breaking  down  and 
opening  the  fences  enclosing  the  right  of  way.  The 
facts  may  be  briefly  stated:  The  farm  consists  of 
about  200  acres.  In  August,  1864,  the  Atchison  & 
Pike's  Peak  Railroad  Company  condemned  a  right  of 
way  100  feet  wide  over  and  through  it.  Thereafter 
the  Central  Branch  Union  Pacific  Railroad  Company 
became  the  successor  of  the  Atchison  A  Pike's  Peak 
road  and  acquired  said  right  of  way,  and  has  ever  since 
run  its  trains  over  it.  At  the  time  this  100-foot  strip 
was  so  condemned  the  real  estate  was  owned  by  James 
Baldwin.  Under  the  law  as  it  then  existed,  the  rail- 
road company  acquired  a  fee-simple  title  to  the  land 
taken  by  condemnation  for  right  of  way.  (Laws  1864, 
ch.  124;  K.  C.  Ely.  Co.  v.  Allen,  22  Kan.  285.)  In 
September,  1870,  James  Baldwin  sold  the  farm  to 
James  Conlon,  with  the  following  exception  contained 
in  the  deed  :  **The  right  of  way  has  been  given  to  P. 
P.  railroad  by  said  Baldwin.*'  In  June,  1872,  James 
Conlon  conveyed  to  William  Bowen  with  the  same  re- 
cital in  his  deed.  On  July  26,  1872,  Bowen  deeded 
the  land  to  Anna  Conlon  by  similar  conveyance. 
27—62  KAN. 
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In  1872  the  Atchison,  Topeka  &  Santa  Fe  Railroad 
Company,  of  which  plaintiff  in  error  is  the  successor, 
acquired  by  condemnation  a  strip  of  land  42i  feet 
wide  on  the  south  side  of,  and  within,  the  100-foot 
strip  formerly  acquired  in  fee  by  the  Atchison  &  Pike's 
Peak  Railroad  Company.  The  Santa  Fe  road  was 
built  in  1873.  Before  the  latter  took  possession  of 
the  42i-foot  strip  condemned,  the  Central  Branch 
Union  Pacific  railroad  had  put  in  a  plank  crossing 
over  its  rails  for  the  accommodation  of  Mrs.  Conlon, 
and  at  about  the  same  time  fenced  the  track,  but 
provided  gates  through  which  the  owner  of  the  land 
might  go  from  one  part  of  her  farm  to  the  other. 
Immediately  after  constructing  its  road  over  the  land, 
in  1873,  the  Santa  Fe  company  laid  a  crossing  of 
planks  over  its  track  and  ties  directly  south  of  the 
crossing  put  in  by  the  Central  Branch  company,  and 
corresponding  therewith.  This  crossing  was  main- 
tained by  the  plaintiff  in  error  and  its  predecessor 
from  the  time  mentioned  until  May,  1897.  In  1882 
the  Santa  Fe  company  enclosed  its  right  of  way  with 
a  lawful  fence  and  built  therein  gates  opposite  the 
crossing. 

This  crossing  has  been  in  use  by  the  owner  of  the 
farm  since  the  construction  of  the  railroads,  prin- 
cipally for  driving  cattle  from  the  north  to  the  south 
side  of  the  land,  and  vice  versa.  In  February,  1897, 
the  railway  company  notified  Mr.  James  Conlon,  the 
husband  of  Anna  Conlon,  that  unless  the  gates  were 
kept  closed,  except  when  in  actual  use,  they  would  be 
taken  out  and  the  openings  shut.  In  May  following, 
the  company  caused  the  gates  to  be  nailed  up  and  the 
crossing  removed,  notifying  Mr.  Conlon  of  its  action. 
Thereupon  the  latter  cut  down  the  wires  and  left  the 
space  open  where  the  gates  were  located. 


Digitized  byLjOOQlC 


VOL.  62.    JANUARY   TERM,  1901.        419 
Railway  Co.  v.  Conlon. 

In  her  answer  and  cross-petition  the  defendant  be- 
low claimed  a  prescriptive  right  to  use  and  enjoy  the 
crossing,  and  the  district  court  found  that  she  was  the 
owner  of  and  entitled  to  a  right  of  way  across  the 
right  of  way  of  plaintiflF  under  such  title.  This  judg- 
ment was  affirmed  by  the  court  of  appeals.  After  the 
commencement  of  the  suit  in  the  court  below  Anna 
Conlon  died,  and  the  action  has  been  revived  in  the 
name  of  her  heirs. 

It  is  claimed  by  counsel  for  defendants  in  error  that 
the  crossing  over  the  railroad-tracks  was  indispensable 
to  the  use  of  the  farm  and  constituted  a 
way  of  necessity.  It  is  unnecessary  to 
dwell  on  this  contention.  When  James  Conlon  bought 
the  land  his  grantor -excepted  in  his  deed  the  100-foot 
strip,  the  fee  of  which  had  been  taken  from  him  by 
condemnation  proceedings.  The  grantee  obtained  no 
title  to  it.  He  was  in  the  same  situation  as  if  Bald- 
win, the  grantor,  had  made  two  deeds,  one  to  the 
land  on  the  south  and  the  other  to  the  land  on  the 
north  of  the  right  of  way.  Conlon's  deed  to  William 
Bowen  contained  the  same  exception.  The  convey- 
ance to  Anna  Conlon  by  Bowen  also  excepted  the  100- 
foot  strip.  She  bought  land  situated  on  both  sides  of 
a  railway,  with  a  fee-simple  proprietor  owning  an  es- 
tate between  the  two  tracts  at  the  time  she  took  title. 
No  rule  of  law  will  permit  her  to  assert  a  dominant 
estate,  from  necessity,  in  any  part  of  the  intervening 
property. 

The  question  remains  whether,  under  the  circum- 
stances of  this  case,  a  prescriptive  right  to  the  cross- 
8.  presoripttre  ^^S  ^^  Obtained  by  a  use  of  the  same 
^^^^'  for  more  that  fifteen  years.     The  testi- 

mony shows  that  the  railroad  company  made,  in  the 
first  instance  9  and  maintained  during  all  the  time  of 
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its  use,  a  crossing  of  planks  and  earth  suitable  to  the 
requirements  of  the  landowner.  Gates  also  were  pro- 
vided and  kept  in  repair  by  the  company  without  ex- 
pense to  her.  In  Jones  on  Easements,  section  282,  it 
is  said : 

*'If  the  use  of  a  way  over  one's  land  be  shown  to 
be  permissive  only,  no  right  to  use  it  is  conferred, 
though  the  use  may  have  continued  for  a  century,  or 
any  length  of  time.'' 

Defendants  in  error  assert  a  right  of  easement  based 
on  adverse  enjoyment.  Unless  their  ancestor  used 
the  crossing  under  a  claim  of  right,  and  not  as  a 
privilege  revocable  at  the  pleasure  of  the  railroad 
company,  they  have  no  defense  to  the  action  brought 
in  the  district  court  by  plaintiff  in  error.  There  was 
no  express  contract  or  agreement  between  the  parties 
at  the  time  the  crossing  was  first  built  and  put  into 
use  by  the  landowner.  The  latter  did  not,  at  the  be- 
ginning, claim  adversely  to  the  railroad  company,  but, 
on  the  contrary,  the  conduct  of  the  parties  shows 
clearly  that  a  permissive  privilege  was  given  to  her 
as  a  licensee  merely.  This  status  of  the  parties  origi- 
nally existing  was  no  wise  subsequently  changed, 
unless  the  fact  of  the  continued  use  of  the  crossing  for 
more  than  fifteen  years  by  Anna  Conlon  finally  ex- 
panded into  greater  rights  than  she  had  at  the  begin- 
ning. A  presumption  of  continuance  obtains  when  a 
state  of  facts  is  once  shown. 

In  Dtwey  v.  McLain,  7  Kan.  126,  133,  Mr.  Justice 
Brewer  quoted  approvingly  from  Jackson  v.  Parker,  3 
Johns.  Cas.  124,  as  follows : 

''An  entry  adverse  to  the  lawful  possessor  is  not  to 
be   presumed.     It  must  appear  by  proof. 
The  statute  of  limitations  could  not  begin  to  run  until 
the  possession  of  the  defendant  was  avowedly  held  in 
opposition  to  the  right  of  the  heirs." 
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In  Kirk  v.  Smith,  9  Wheat.  241,  288,  6  L.  Ed.  81,  82, 
Chief  Justice  Marshall,  delivering  the  opinion,  said : 

**It  would  shock  that  sense  of  right  which  must  be 
felt  equally  by  legislators  and  judges,  if  a  possession 
which  was  permissive,  and  entirely  consistent  with 
the  title  of  another,  should  silently  bar  that  title. 
Several  cases  have  been  decided  in  this  court  in  which 
the  principle  seems  to  have  been  considered  as  gener- 
ally acknowledged ;  and  in  the  state  of  Pennsylvania 
particularly  it  has  been  expressly  recognized.  To 
allow  a  different  construction  would  be  to  make  the 
statute  of  limitations  a  statute  for  the  encouragement 
of  fraud — a  statute  to  enable  one  man  to  steal  the 
title  of  another  by  professing  to  hold  under  it.  No 
laws  admit  of  such  construction/' 

Mere  use  under  a  naked  license,  however  long  con- 
tinued, cannot  ripen  into  a  prescriptive  right.  In  In- 
diana an  appellant  alleged  in  his  complaint  that  for 
fifty  consecutive  years  a  w^y  had  existed  over  the  ap- 
pellee's land ;  that  for  twenty  years  the  way  had  been 
open  to  the  appellant  as  an  easement,  and  that  he  and 
his  grantors  had  been  permitted  by  the  appellee  and 
his  grantees  to  use  the  way  uninterruptedly  for  fifty 
years,  and  that  in  March,  1883,  the  appellee  wrong- 
fully closed  up  the  way.  It  was  held  that  under  the 
facts  so  pleaded  the  appellant  had  a  mere  naked  license 
to  use  the  land,  and  such  license  was  revocable  at  the 
pleasure  of  the  licensor,  {Parish  v.  Kaspare,  109  Ind. 
586,  ION.  E.  109.) 

In  the  present  case  there  is  an  absence  of  hostility 
to  the  rights  of  the  railway  company.  The  facts 
proved  show  that  the  possession  and  use  by  Anna 
Conlon  were  not  adverse  in  their  inception,  but,  on 
the  contrary,  began  in  a  spirit  of  accommodation  to 
her  by  the  company.  The  repair  of  the  crossing  and 
the  maintenance  of  gates  by  the  latter  for  more  than 
fifteen  years,  and  the  landowner's  use  of  the  same. 
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show  that  the  privilege  extended  in  1873  was  rec- 
ognized as  such  by  her  during  the  time  mentioned. 
{Dewey  v,  McLain,  supra ;  Bennett  v.  Biddle,  140  Pa. 
St.  396,  21  Atl.  363  ;  Dexter  et  al.  v.  Tree  et  al,  117  111. 
532,  6  N.  E.  506 ;  Rosseel  v.  Wickham,  36  Barb.  386.) 

The  judgments  of  the  court  of  appeals  and  the  dis- 
trict court  will  be  reversed  and  a  new  trial  granted. 


In  re  Edward  Murphy. 

No.  ll,IKi8.    (63Pao.428.) 

1.  Reformatort — Right  to  Transfer  to  Penitentiary,  Under  the 
authority  conferred  by  section  14  of  chapter  134,  General  Statutes 
of  18d7,  the  board  of  manag^ers  of  the  industrial  reformatory,  at 
Hutchinson,  may  lawfully  transfer  an  incorrigible  prisoner  from 
that  institution  to  the  penitentiary. 

2.  Not  a  Judicial  Act*    The  exercise  of  such  power  is  not 

a  judicial  act. 

Original  proceeding  in  habeas  corpus.  Opinion  filed 
January  5,  1901.     Writ  denied. 

0.  C,  Phillips,  for  petitioner. 

A.  A.  Oodard,  attorney-general,  and  /.  8.  West,  for 
respondent. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  This  application  is  based  on  the  follow- 
ing agreed  facts :  The  petitioner  was  duly  convicted 
of  grand  larceny  in  the  district  court  of  Leavenworth 
county,  Kansas  ;  on  the  2d  day  of  February,  1899,  he 
was  sentenced  by  said  court  to  the  state  industrial  re- 
formatory, at  Hutchinson,  in  accordance  with  section 
11  of  chapter  134,  General  Statutes  of   1897  (Gen. 
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Stat.  1899,  §6781).  Thereafter,  on  the  14th  day  of 
September,  1900,  the  board  of  managers  of  said  re- 
formatory, in  accordance  with  section  14  of  chapter 
134,  General  Statutes  of  1897,  made  the  following 
order : 

''At  a  meeting  of  the  board  of  managers  of  the 
Kansas  State  Industrial  Reformatory  held  at  said  re- 
formatory on  the  14th  day  of  September,  1900,  the  fol- 
lowing resolution  was  adopted : 

''Whereas,  One  Edward  Murphy,  of  Leavenworth, 
Kan.,  was  sentenced  to  this  institution  on  the  2d  day 
of  February,  1899,  by  the  district  court  of  said  county, 
for  the  crime  of  grand  larceny  ;  and 

"  Whkrbas,  The  said  Edward  Murphy  is  apparently 
incorrigible,  and  the  board  of  managers,  believing 
the  presence  of  the  said  Murphy  in  this  reformatory  to 
be  seriously  detrimental  to  the  welfare  of  the  institu- 
tion, have  this  day,  and  in  accordance  with  section  14  of 
chapter  134  of  the  General  Statutes  of  1897,  ordered 
the  superintendent,  J.  S.  Simmons,  to  take  the  said 
Edward  Murphy  to  the  penitentiary,  at  Lansing,  Kan., 
and  turn  him  over  to  the  warden,  there  to  be  dealt 
with  according  to  law. 

"  In  Witness  Whereof,  I,  J.  W.  Lingenfelter,  secre- 
tary of  said  board,  have  hereunto  set  my  hand  and 
affixed  the  seal  of  said  reformatory,  at  Hutchinson, 
Kan.,  this  14th  day  of  September,  1900. 

[seal.]  J.  W.  Lingenfelter,  Secretary.^^ 

Thereafter  the  said  J.  S.  Simmons,  superintendent  of 
the  reformatory,  by  virtue  of  the  aforesaid  order,  took 
the  petitioner  to  the  Kansas  State  Penitentiary,  at  Lan- 
sing, and  turned  him  over  to  J.  B.  Tomlinson,  the 
warden.  He  is  now  there  confined  under  the  charge 
of  said  J.  B.  Tomlinson. 

The  prisoner  must  be  denied  a  discharge  from  his 
imprisonment.  When  he  committed  the  felony  for 
which  he  was  convicted,  and  when  he  was  tried  and 
sentenced  therefor,  the  laws  in  force  .egulating  his 
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punishment,  and  the  terms  and  conditions  of  the  same, 
entered  into  and  became  a  part  of  the  record  of  the 
sentence.  {The  State  v.  Page,  60  Kan.  664,  57  Pac. 
514.)  The  court,  in  the  first  instance,  might  legally 
have  sentenced  the  prisoner  to  the  punishment  he  is 
now  enduring,  and  would  probably  have  done  so  had 
his  incorrigibility  appeared  as  it  did  to  the  board  of 
managers  of  the  reformatory.  Under  the  decision  in 
The  State  v.  Clark,  60  Kan.  450,  56  Pac.  767,  a  person 
convicted  of  grand  larceny  and  sentenced  to  the  re- 
formatory is  deemed  infamous  to  the  same  degree  as 
if  he  had  been  sentenced  to  the  penitentiary.  In  The 
State  V.  Page,  supra,  the  court  said : 

*'It  is  undeniably  true  that  the  sole  power  to  pro- 
vide for  the  punishment  of  offenders  belongs  to  the 
legislature.  It  alone  has  the  power  to  define  offenses 
and  affix  punishments.  Its  authority  in  these  respects 
is  exclusive  and  supreme.  Courts  are  empowered 
only  to  ascertain  whether  an  offense  has  been  com- 
mitted, and,  if  so,  to  assess  punishment,  within  the 
terms  of  the  law,  for  its  commission.  It  cannot  be 
doubted  that  the  legislature,  in  virtue  of  its  exclusive 
and  sovereign  authority  over  such  matters,  may  affix 
conditions  to  the  punishment  it  ordains,  and  among 
other  things  may  set  to  it  limits  of  duration,  termin- 
able upon  conditions.  To  these  conditions  the  courts 
in  assessing  punishment  must  conform.  Into  every 
sentence  of  conviction  the  terms  and  conditions  which 
beforehand  the  legislature  had  prescribed  enter  as 
much  as  though  they  were  written  into  and  made  a 
formal  part  of  the  record  of  sentence.  Into  the  before- 
quoted  sentence  of  conviction  the  law  wrote,  as  pro- 
visos and  as  constituent  parts  of  it,  sections  11  and  20 
of  the  act  establishing  the  state  industrial  reformatory. 
{Miller  v.  The  State,  149  Ind.  607,  49  N.  E.  894,  40  L. 
R.  A.  109.)  It  is  not,  therefore,  an  interference  with 
judicial  authority,  nor  an  assumption  of  judicial  power, 
for  the  supervisors  of  penal  institutions  to  administer 
the  very  conditions  of  punishment  or  clemency  which 
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the  law  prescribed  and  itself  wrote  into  the  judge's 
sentence.  Where  conditions  of  punishment  are  be- 
forehand prescribed,  and  form  constituent  parts  of  the 
sentence  of  conviction,  it  is  not  an  assumption  of  ju- 
dicial power  for  an  administrative  officer,  acting 
within  the  law  and  the  terms  of  the  sentence,  to  take 
upon  himself  the  task  of  ascertaining  whether  the  con- 
ditions have  been  observed. *' 

This  court  has  already  held  that  the  reformatory  is 
a  penal  institution.  The  order  made  by  the  board 
was  merely  done  in  administration  of  such  institution, 
and  the  transfer  was  an  act  which  was  within  the 
contemplation  of  the  law  under  which  the  prisoner 
was  sentenced,  and  inhered  in  and  became  a  part  of 
the  sentence. 

The  law  authorizes  the  board  of  managers  of  the  re- 
formatory to  employ  prisoners  sent  there  at  "such  la- 
bor as  will  best  contribute  to  their  support  and  refor- 
mation. *'  In  this  case  the  prisoner  could  have  been 
detained  in  the  reformatory  during  the  maximum 
time  to  which  he  might  have  been  sentenced  to  the 
penitentiary,  and  required  to  work  during  the  whole 
of  that  period.  His  situation  in  the  penitentiary  dif- 
fers little  from  what  it  would  have  been  in  the  reforma- 
tory, except  that  in  the  latter  discretion  is  lodged  in 
the  board  of  managers  to  discharge  him  before  the  ex- 
piration of  the  maximum  time  to  which  he  might  have 
been  sentenced  to  the  penitentiary. 

It  will  be  noted  that,  under  the  last  clause  of  sec- 
tion 14  of  said  chapter  134,  Greneral  Statutes  of  1897, 
it  is  provided  that  **such  managers  may  by  written 
requisition  require  the  return  to  the  reformatory  of 
any  person  who  has  been  transferred. *'  It  would 
seem  from  this  that  the  act  of  transferring  the  pris- 
oner to  the  penitentiary  was  merely  disciplinary  in 
character.    It  will  be  presumed  that  when  the  pris- 
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oner  becomes  tractable  the  board  of  managers,  not 
having  lost  control  over  him,  will  require  his  return 
to  the  reformatory. 

A  claim  of  illegality  in  his  present  detention  cannot 
be  founded  on  the  fact  that  if  he  had  remained  in  the 
reformatory  the  discretion  of  its  managers  might  have 
been  exercised  to  reduce  the  period  of  his  imprison- 
ment below  the  maximum.  The  happening  of  such 
contingency  is  speculative  and  uncertain.  The  argu- 
ment that  the  board  of  managers,  in  ordering  his 
transfer  to  the  penitentiary,  exercised  judicial  powers, 
is  not  sound.  The  point  made  was  decided  against 
the  petitioner's  contention  in  The  State  v.  Page,  supra. 
The  case  of  In  re  Dumford,  7  Kan.  App.  89,  53  Pac. 
92,  relied  on  by  counsel  for  the  prisoner,  was  decided 
before  the  case  of  The  State  v.  Clark,  supra,  and  pro- 
ceeded on  the  theory  that  a  sentence  to  and  confine- 
ment in  the  reformatory  did  not  render  the  prisoner 
infamous. 

The  writ  will  be  denied  and  the  prisoner  remanded. 


In  re  Robinson's  First  Addition  to  thb  City  of 
Hutchinson. 

No.ll,70S.    (68Pao.426.) 

1.  CrrtEB-^EzoltMion  of  Land  from  Corporate  Boundaries, 
The  statute,  chapter  267,  Laws  of  1897  (Gen.  Stat.  1897,  ch.  41, 
§§1-8;  Gen.  Stat.  1899,  §  §7538-7545),  which  authorizes  the  ex- 
clusion of  land  from  the  corporate  boundaries  of  cities,  profides 
that  matters  of  fact  in  controversy,  and  necepsary  to  determine  in 
order  to  ascertain  the  ad  visibility  of  making  the  exclusion,  shall  be 
submitted  to  a  jury;  held,  that  a  finding  by  a  jury  that  no  private 
right  would  be  injured  or  endangered  by  the  exclusion  of  a  tract 
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from  the  city  bonndaries  is  controlling  on  the  court,  and  that  the 
latter  cannot  refuse  the  relief  asked  because  in  its  judgment  the 
rights  of  the  city's  bondholders  would  be  endangered. 

2. Bonded  Indebtedness.    The  statute  above  oited  also 

declares  that  the  terms  ** public  loss  and  inconvenience''  or  ** pub- 
lic right"  shall  not  be  construed  to  mean  loss  of  taxes  or  right  to 
taxes ;  held,  therefore,  that  a  refusal  by  a  court  to  make  an  order 
of  exclusion  because  "the  ability  of  the  city  to  sell  and  pay  its 
bonds  would  be  injured"  was  erroneous. 

Error  from  Reno  district  court ;  M.  P.  Simpson, 
judge.     Opinion  filed  January  5,  1901.     Reversed. 

H.  Whiteside  J  and  W.  O.  Fairchild,  for  petitioner. 
W.  H.  Lewis,  city  attorney,  for  respondent. 

Per  Curiam:  J.  W.  Burns  filed  a  petition  under 
chapter  267,  Laws  of  1897  (Gen.  Stat.  1897,  ch.  41, 
§§1-8;  Gen.  Stat.  1899,  §§7538-7545),  praying  for 
the  vacation  of  the  streets  and  alleys  of  Robinson's 
First  addition  to  the  city  of  Hutchinson,  and  for  the 
exclusion  of  the  addition  from  the  corporate  bounda- 
ries of  the  city.  The  tract  in  question  embraced  an 
entire  quarter-section.  The  questions  of  fact  involved 
were  submitted  to  a  jury.  Such  of  these  questions  as 
are  necessary  to  quote,  with  answers  thereto,  were  as 
follows : 

*'Ques.  Is  the  bonded  indebtedness  of  the  city  of 
Hutchinson  at  the  present  time  the  sum  of  J257,500? 
Ans.   About  f200,000. 

''Q.  How  much  of  said  bonded  debt  was  issued  by 
said  city  while  said  addition  was  a  part  thereof?  A, 
fl96,500. 

'*  Q.  Will  the  assessed  value  of  the  taxable  property 
of  the  city  be  reduced  by  exclusion  of  said  addition 
from  the  city?     A,    Yes. 

**Q.  Is  not  the  object  of  the  owner  of  this  addition 
in  asking  its  exclusion  from  the  city  to  escape  city 
taxation?     A.   Yes. 
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*'Q.  Has  any  party  but  the  plaintiflf  any  private 
rights  in  the  land  in  controversy  that  would  be  af- 
fected by  the  vacation  of  said  plat  in  controversy  and 
excluding  the  same  from  the  boundaries  of  the  city  of 
Hutchinson?  •  A.    No. 

**Q.  Does  the  public  use  any  part  of  the  property 
sought  to  be  vacated  for  any  purpose  ?     A.   No. 

*'Q.  Is  the  land  in  controversy  sought  to  be  va- 
cated of  any  value  except  for  farming  purposes  ?  A. 
No. 

^'Q.  Is  the  land  sought  to  be  vacated  used  other 
than  for  farming  purposes  ?    A.   No. 

'*Q.  Is  not  the  land  sought  to  be  vacated  on  the 
outside  of  and  away  from  any  of  the  resident  or  busi- 
ness portion  of  the  city  of  Hutchinson  ?     A.    Yes. 

*'Q.  Will  the  public  suffer  any  loss  or  inconven- 
ience other  than  the  loss  to  the  city  of  taxes  ?    A.   No. 

**Q.  Has  the  city  ever  worked  or  used  any  of  the 
streets  and  alleys  sought  to  be  vacated  ?    A.    No. 

*'Q.  Has  the  city  ever  taken  and  asserted  any  pos- 
session over  the  streets  and  alleys  in  Robinson's  First 
addition  ?    A.   No. 

**Q.  Is  the  public  now  using  any  of  the  streets  and 
alleys  of  Robinson's  First  addition  ?    A.    No. 

**Q.  Is  not  the  prospect  of  the  public  ever  using 
any  of  the  streets  and  alleys  of  Robinson's  First  addi- 
tion for  travel  remote  and  uncertain  ?     A.   Yes. 

'*Q.  Will  there  be  any  public  right  as  defined  by 
the  court  injured  or  endangered  by  the  vacation  of 
Robinson's  First  addition?    A.   No. 

**Q.  Will  there  be  any  public  right  injured  or  en- 
dangered except  the  one  of  taxes  whijeh  may  be  levied 
by  the  excluding  said  land  from  the  corporate  limits 
of  the  city  of  Hutchinson?     A.    No. 

"Q.  Has  any  person  other  than  the  petitioner  any 
special  interest  that  would  be  directly  injured  by  the 
vacation  of  Robinson's  addition  and  its  streets  and 
alleys?    A.   No. 

'^Q.  Is  there  a  single  resident  or  business  house  ii^ 
said  city  outside  and  beyond  said  addition?     A.    No. 

"Q.  Does  any  person  in  said  city  live  outside  and 
beyond  said  addition?    A.   No.'' 
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At  the  close  of  the  trial,  the  court  concluded  from 
the  findings  of  the  jury  that  'Hhe  rights  of  the 
bondholders  of  the  city  would  be  injured  if  the  prem- 
ises were  excluded  from  the  city,  and  also  that  the 
ability  of  the  city  to  pay  and  sell  its  bonds  would  be 
injured";  wherefore  it  refused  to  exclude  the  land 
from  the  limits  of  the  city,  but  ordered  that  the  streets, 
alleys,  etc.,  be  vacated.  Error  has  been  prosecuted 
to  this  court. 

We  have  a  right  to  complain  of  counsel  on  both 
sides  for  their  meager  presentation  of  the  law.  The 
statute  (Gen.  Stat.  1897,  ch.  41,  §  4 ;  Gen.  Stat.  1899, 
§7541)  provides  that  "if  the  court  be  satisfied  that 
no  public  or  private  right  will  be  injured  or  endang- 
ered, it  shall  order  such  corporate  boundaries  to  be 
changed  by  the  exclusion  of  such  lands  therefrom*' ; 
and  also  it  declares  (Gen.  Stat.  1897,  ch.  41,  §  7 ;  Gen. 
Stat.  1899,  §7544)  that  "The  terms  'public  loss  or 
inconvenience,'  or  'public  right,'  shall  not  be  con- 
strued to  extend  to  the  taxes  which  may  be  levied 
upon  the  land  vacated  or  excluded.''  So  far,  then,  as 
concerns  the  loss  of  taxation  to  the  city  by  the  exclu- 
sion of  the  tract  from  its  boundaries,  the  statute  de- 
crees it  to  be  remediless ;  but  the  court  below  rested 
its  judgment  upon  the  ground  that  the  private  rights 
of  the  holders  of  the  city's  bonds  would  be  injured. 
However,  the  question  whether  the  rights  of  the  bond- 
holders would  be  injured,  and,  if  they  would,  whether 
they  are  of  that  class  denominated  in  the  statute 
"private  rights,"  and  which  the  statute  seeks  to 
guard,  has  been  discussed  by  counsel  only  in  the 
briefest  and  most  general  way  and  without  citation  to 
authorities.  In  the  multiplicity  of  our  labors  we  can- 
not  find  time  to  brief  cases  for  litigants.  We  require 
counsel  to  do  that.     Nevertheless,  in  the  best  thought 
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we  have  been  able  to  give  to  the  question  our  judg- 
ment is  that  the  court  below  was  in  error.  Section  6 
of  the  statute  (Gen.  Stat.  1897,  ch.  41*,  §6;  Gen.  Stat. 
1899,  §7543)  declares: 

\  '*  Any  party  to  any  proceedings  herein  shall  have 
the  right  to  have  any  matters  of  fact  in  controversy  in 

*  said  proceedings  submitted  to  the  determination  of  a 
jury  in  the  district  court  of  the  county  where  the  prop- 
erty is  situate." 

We  construe  this  statute  to  mean  that  the  findings 
of  the  jury  are  controlling  upon  the  court,  and  we 
think  that  the  implication  from  the  findings  made  is 
that  no  private  right  would  be  injured  or  endangered 
by  the  exclusion  of  the  tract.  Whether  that  be  so  or 
not,  it  is  diflScult  to  perceive  how  the  exclusion  of  a 
quarter-section  of  farming  land  from  the  boundaries 
of  a  city  like  Hutchinson  would  injure  or  endanger 
the  bondholders'  security. 

The  judgment  of  the  court  below  is  reversed,  with 
direction  to  grant  the  prayer  of  the  petitioner* 
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JANUARY  TERM,  1901. 


PRESENT:* 


Hoif.  FRANK  DOSTER,  Chikf  JusnOB. 
Bon.  WILLIAM  A.  JOHNSTON,     \ 
Hon.  WILLIAM  R.  SMITH,  i 

Hon.  EDWIN  W.  CUNNINGHAM,  \ 


Hon.  ADRIAN  L.  GREENE,  ( «'^'8"«»» 

Hon.  ABRAM  H.  ELLIS,  V 

Hon.  JOHN  0.  POLLOCK,  J 


Thb  First  National  Bank  of  Hutchinson  v.  L,  T. 
Williams. 

No.  ll.TM.    (68  Pao.  744.) 

1.  ¥TLkmi— Damages  Recoverable.  Attorney*  fees  and  expenses 
inoarred  in  good  faith  by  a  bank  in  saving  itself  from  loss  oc- 
cadoned  by  the  fraud  of  a  party  who  obtained  from  it  a  draft, 
and  then  caused  the  same  to  be  cashed,  may  be  recovered  in  an 
action  against  the  wrong-doer. 

2.  Compensatory  Damages,    The  damages  recoverable  in 

the  case  mentioned  are  compensatory  in  their  nature  and  not 
exemplary. 

3.  Case  DlstinguisTied,    The  case  of  Winsteadf  Sheriff, 

V.  JBulme,  32  Kan.  568,  4  Pac.  9d4,  distinguished. 

Error  from  Reno  district  court;  M.  P.  Simpson, 
judge.  Opinion  filed  February  9,  1901.  In  bam,c, 
Reversed. 

J.  W,  Rose,  W.  M.  Whitelaw,  and  F.  8.  Whitelaw,  for 
plaintiff  in  error. 

George  A.  Vcmdeveer,  and  F.  L.  Martin^  for  defend- 
ant  in  error. 

^Jastioes  Cunminoham,  Oresne,  Bllis  and  Pollogk  were  appointed  by 
Got.  W.  K.  Stanlbt  on  Jannary  15, 1901,  in  compliance  with  the  amendment  to 
the  co&stitQtioa  adopted  in  November,  1900.    The  casea  in  which  opiuious  were 

"*  '       ^  ■  iroary 9, Ir^  '      '  ""*  

t.-Bv. 
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The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  Plaintiff  in  error  based  its  action  in  the 
court  below  against  the  defendant  Williams  on  certain 
facts,  which,  stated  briefly,  are :  Defendant,  for  the 
purpose  of  wronging,  cheating  and  defrauding  the 
First  National  Bank,  made  and  delivered  to  it  a  check 
drawn  on  the  Citizens'  Bank  of  Hutchinson  in  the 
amount  of  |2800,  and  bought  of  and  received  from 
plaintiff  in  error  a  draft  on  New  York  for  said  sum, 
payable  to  his  own  order.  To  carry  out  his  fraudu- 
lent purpose,  defendant  represented  that  he  had  on 
deposit  in  the  Citizens'  Bank  a  sum  equal  to  the 
amount  of  his  check.  The  check  was  worthless.  Dis- 
covering this  fact,  plaintiff  below,  by  telegraph,  stopped 
payment  of  the  New  York  draft.  The  defendant  Wil- 
liams immediately  left  the  state,  and  thereafter  pro- 
cured said  draft  to  be  cashed  at  Cayuga,  Ind.,  by 
Malone  &  Sons,  bankers  at  that  place.  The  latter 
were  innocent  purchasers  of  the  draft.  The  following 
extract  from  the  petition  shows  the  nature  of  the 
damages  sustained  by  the  plaintiff  below : 

**That  Malone  &  Sons,  bankers,  were  innocent  pur- 
chasers of  said  draft,  and  that  this  plaintiff  was  liable 
thereon  to  said  Malone  &  Sons  for  the  amount  of  said 
draft ;  that  in  order  to  protect  itself  against  loss  it  be- 
came necessary  for  plaintiff  to  counsel  and  advise  with 
attorneys  and  employ  a  lawyer  to  go  to  Cayuga  and 
procure  a  settlement  of  said  draft  by  said  Williams 
with  said  Malone  &  Sons,  by  returning  to  them  (said 
Malone  &  Sons)  said  money  paid  to  him,  said  Will- 
iams, by  said  Malone  <fe  Sons  on  said  draft,  which 
was  finally  done  ;  that  in  procuring  the  settlement  of 
said  draft  to  the  extent  aforesaid,  and  repayment  of 
the  money  to  said  Malone  &  Sons,  plaintiff  was  put 
to  large  expenses,  to  wit,  for  telegraphing,  attorneys' 
fees,  and  other  expenses,  the  sum  of  $325.92  ;  that  all 
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of  said  costs  and  expenses  were  caused  by  and  through 
the  wrongful,  fraudulent  and  felonious  acts  of  the  de- 
fendant in  giving  said  worthless  check  and  represent- 
ing the  same  to  be  valid  and  good,  and  said  amount 
is  the  fair  and  reasonable  value  thereof ;  that  said  de- 
fendant has  now  in  his  possession  said  original  draft 
drawn  on  the  National  Bank  of  North  America,  and 
refuses  to  deliver  the  same  to  plaintiff." 

There  i^  a  prayer  asking  for  judgment  in  the  sum  of 
12600  damages,  and  that  the  draft  be  canceled  and 
surrendered  to  the  plaintiff  in  error.  A  general  de- 
murrer was  sustained  by  the  court  below  to  the  peti- 
tion, upon  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

The  demurrer  seems  to  have  been  considered  and 
held  good  on  the  theory  that  the  claim  for  f  325.92.  for 
telegraphing,  attorneys'  fees  and  other  expenses  is  to 
be  treated  as  a  demand  for  punitive  damages.  We 
differ  with  the  trial  court  in  its  view  of  the  nature  of 
the  damages.  The  bank,  through  the  fraud  of  the  de- 
fendant, was  induced  to  deliver  to  him  a  draft  for 
$2800,  payable  to  his  order,  which  he  wrongfully 
caused  to  be  cashed.  The  natural  and  probable  result 
of  his  false  representations  must  have  been  foreseen 
by  Williams,  which  was  that  the  defrauded  bank 
would  use  all  reasonable  means  to  prevent  loss  to  it- 
self and,  if  necessary,  employ  counsel  and  incur  other 
expenses  in  its  efforts  to  recover  the  draft  or  its  pro- 
ceeds. The  demurring  party  admits  that  the  expenses 
mentioned  were  necessary.  Exemplary  or  vindictive 
damages  are  inflicted  as  a  punishment  to  the  wrong 
doer,  and  not  as  compensatory  to  the  plaintiff.  Here, 
an  actual  pecuniary  loss  was  sustained  by  one  part} 
through  the  fraudulent  conduct  of  another,  and  the 
former  merely  seeks  to  be  made  whole.  The  amount 
claimed  is  not  embraced  within  the  term  ''smart 
28—62  KAN. 
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money.*'  The  following  authorities  uphold  the  right 
to  recover  in  such  cases  :  Philpot  etal.v,  Taylor,  75  111. 
309  ;  Boston  &  Albany  Railroad  v.  Richardson,  135  Mass. 
473  ;  Smith  v.  Bolles,  132  U.  S.  125,  10  Sup.  Ct.  39,  33 
L.  Ed.  279 ;  Bennett  v.  Lockwood,  20  Wend.  223 ;  Os- 
borne  &  Co.  v.  Ehrhard,  37  Kan.  413, 15  Pac.  590.  In 
Sutherland  on  Damages,  2d  ed.,  section  58,  it  is  said : 

'*If  one's  property  is  taken,  injured  or  put  in 
jeopardy  by  another's  neglect  of  duty  imposed  by  con- 
tract, or  by  his  wrongful  act,  any  necessary  expense 
incurred  for  its  recovery,  repair  or  protection  is  an 
element  of  the  injury.  It  is  often  the  legal  duty  of 
the  injured  party  to  incur  such  expense  to  prevent  or 
limit  the  damages ;  and  if  it  is  judicious  and  made  in 
good  faith,  it  is  recoverable,  though  abortive." 

Before  the  bank  can  be  denied  a  right  to  recover,  it 
must  be  decided  that  the  petition  shows  no  actual  dam- 
ages sustained  by  it,  but  that  exemplary  damages  only 
are  sued  for.  {Schippel  v.  Norton,  38  Kan.  567,  16 
Pac.  804.)  Counsel  for  defendant  in  error  rely  on  the 
case  of  Winstead,  Sheriff,  v.  Hulme,  32  Kan.  568,  4  Pac. 
994.  It  will  be  noted  that  the  attorneys'  fees  and  ex- 
penses, for  which  it  was  sought  to  charge  the  wrong- 
doer in  that  case,  were  incident  to  and  incurred  in 
and  about  the  trial  of  the  action  to  recover  damages 
for  a  previous  conversion  of  the  plaintiflf's  goods.  Or- 
dinarily a  party  can  recover,  beyond  the  amount  of 
his  actual  damages,  only  the  costs  of  the  action  allowed 
by  statute.  Counsel  fees  and  expenses  of  the  particu- 
lar suit  to  recover  actual  damages  from  a  wrong-doer 
are  allowed  where  the  defendant  has  been  guilty  of 
fraud,  malice,  or  oppression.  They  are  purely  exem- 
plary, and  are  to  be  considered  only  in  cases  where 
substantial  actual  damages  may  be  recovered. 

The  attorneys'  fees  and  expenses  in  the  present  ac- 
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tion  of  the  bank  against  Williams  are  not  sued  for  or 
claimed.  The  expenses  paid  by  the  bank  were  in- 
curred before  this  action  was  commenced.  They  were 
necessary  and  arose  solely  as  a  result  of  the  fraud  of 
defendant  below.  To  hold  that  the  petition  sets  out  a 
claim  for  damages  not  compensatory,  and  of  a  nature 
which  can  be  allowed  only  as  a  punishment  to  the  de- 
fendant, would  be  to  remove  from  the  category  of  ac- 
tual and  exact  damages  a  loss  resulting  directly  from 
the  fraudulent  conduct  of  a  party,  and  place  it  in  a 
class  where  it  might  or  might  not  be  recovered  by  one 
who  sustained  it,  according  to  the  uncertain  notion  of 
a  jury  whether  the  wrong-doer  ought  or  ought  not  to 
be  punished  for  his  acts. 

In  an  action  for  damages  sustained  for  malicious 
arrest  and  prosecution,  the  counsel  fees  and  expenses 
of  the  party  arrested,  incident  to  his  preliminary  ex- 
amination and  necessary  to  secure  his  release,  if 
charged  with  a  felony,  may  be  recovered,  on  the  prin- 
ciple that  they  are  compensatory ;  but  expenses  and 
counsel  fees  attendant  upon  the  particular  action 
brought  to  recover  for  the  injuries  growing  out  of  such 
arrest  can  be  awarded  only  as  a  punishment  to  the 
defendant,  and  are  not  compensatory  in  character. 
Their  allowance  rests  in  the  discretion  of  the  jury. 

The  damages  sought  to  be  recovered  in  the  case  at 
bar  may  be  likened  to  the  expenses  in  the  supposed 
case  incurred  by  the  party  maliciously  prosecuted  in 
obtaining  his  discharge  from  arrest  at  the  preliminary 
examination.  They  are  compensatory,  and,  a  right  to 
recover  being  established,  the  jury  cannot,  in  their 
discretion,  refuse  to  include  the  amount  in  their  verdict 
in  favor  of  the  party  wronged. 

The  judgment  of  the  court  below  is  reversed,  with 
directions  to  overrule  the  demurrer  to  the  petition. 
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Thb  State  op  Kansas  v.  Thomas  0.  Kirby. 

436 

637  Mo.  11,797.    (68  Pao.  752.) 

6^     43J  1.  MvitDiSB— Allegation  and  Proof.    Murder  maybe  committed 

^^     ^  by  several  means,  and  where  both  shooting  with  a  pistol  and  with 

a  shot-gun  may  have  contributed  to  produce  the  death  of  the  de- 
ceased, both  means  may  proiwrly  be  alleged  in  a  single  count  of 
the  information,  and  proof  that  death  was  caused  by  either  will 
sustain  the  charge. 

2.  Information — Case  Followed,    Following  The  State 

V.  McQaffln,  36  Kan.  315, 13  Pac.  560,  it  is  held,  that  the  infbrma- 
tion  herein  contains  the  essential  averments  of  a  charge  of  murder. 

3.  Evidence  of  Conversation,    A  conversation  participated 

in  by  defendant,  his  wife,  and  the  deceased,  and  which  was  ma- 
terial in  the  case,  was  all  admissible  in  evidence,  including  what 
was  said  between  the  defendant's  wife  and  the  deceased  in  the 
defendant's  presence. 

4.  Explanation  of  Statement  by  Defendant,    Testimony 

was  offered  by  the  state  of  ambiguous  statements  made  by  the  de- 
fendant before  the  homicide  which,  it  is  claimed,  indicated  a  pur- 
pose to  take  the  life  of  the  deceased.  The  defendant  admitted 
the  making  of  a  part  of  the  statements,  and  desired  to  explain  his 
meaning  and  the  sense  in  which  the  words  were  used,  but  the 
court  refused  to  hear  any  explanation  as  to  what  was  in  his  mind 
when  the  statements  were  made  or  of  the  intent  with  which  the 
language  was  used.    Held,  error. 

5.  Testimony  as  to  Other  Offenses,    Testimony  as  to  the 

commission  of  offenses  by  defendant  not  in  any  way  connected 
with  that  charged  in  the  information,  and  which  would  tend  to 
degrade  and  prejudice  him,  should  be  carefully  excluded  from  the 
jury. 

6.  Probability  of  Knowledge  by  Defendant  of  an  Ul- 
timate Fact,  The  general  rule  is  that  where  knowledge  of  an 
ultimate  fact  is  in  issue,  testimony  that  it  is  a  matter  of  general 
reputation  in  the  community  is  competent  as  tending  to  trace  no- 
tice to  the  party  sought  to  be  charged,  but  such  testimony  is  never 
admissible  unless  the  person  sought  to  be  charged  with  notice 
stands  in  such  relation  or  is  so  situated  as  to  render  it  probable 
that  he  would  be  informed  of  what  is  generally  known. 

7.  Knowledge  of  Certain  Gossip  Improbable,    There  is 

no  such  probability  that  neighborhood  gossip  and  reports  or  repu- 
tation of  the  uuchastity  of  a  daughter  will  reach  a  father  as  to 
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make  such  evidence  receivable  against  him  in  a  prosecution  for 
murder,  where  hie  defense  is  that  information  of  the  seduction  of 
the  daughter  excited  him  to  uncontrollable  passion  and  to  an  in- 
sane impulse  to  kill  the  seducer. 

f 

/     Appeal  from  JeflFerson  district  court.      Marshall 

Qephart,  judge.      Opinion  filed  February  9,   1901. 

In  banc.     Reversed. 

A.  A.  Oodard,  attorney-general,  Oscar  Raines,  county 
attorney,  and  Schaeffer  ic  Phinney,  for  The  State. 
David  Overmyer^  and  Morse  &  Casebier^  for  appellant. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  J. :  On  the  morning  of  December  21, 
1899,  Thomas  0.  Kirby  shot  and  killed  G.  A.  Foley, 
at  Perry,  Kan.  Kirby  owned  a  hotel  at  Perry,  which 
he  managed  and  operated  with  the  assistance  of  his 
wife  and  children.  Foley  was  station  agent  for  the 
Union  Pacific  Railway  Company  at  that  place,  and 
lived  at  Kirby'a  hotel  for  some  time  before  the  homi- 
cide, and  it  is  claimed  that  while  there  he  seduced 
Clara  Kirby,  a  daughter  of  the  defendant.  The  seduc- 
tion and  condition  of  their  daughter  came  to  the 
knowledge  of  Kirby  and  his  wife,  it  is  claimed,  on 
December  14,  1899,  when  they  had  an  interview  with 
Foley  and  endeavored  to  have  him  marry  Clara  and, 
so  far  as  possible,  make  reparation  for  the  wrong  done 
her  and  her  family.  This  he  declined  to  do,  and, 
when  further  pressed  to  marry  the  girl,  stated  that  it 
was  impossible  to  do  so,  as  he  had  been  married  and 
had  a  wife  living.  Clara  was  taken  to  Topeka  by  the 
defendant,  where  an  examination  was  made  by  a 
physician,  and  his  report  confirmed  the  fears  of  the 
Kirbys  as  to  the  condition  of  their  daughter. 

In  behalf  of  the  defendant,  it  is  claimed  that  the  dis- 
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closure  and  disgrace  first  stupefied  him ;  then,  as  he 
came  to  realize  the  real  nature  and  efi^ect  of  the  wrong 
done  to  his  daughter,  and  that  there  was  no  disposi- 
tion on  the  part  of  Foley  to  make  amends  or  to  pro- ' 
tect  the  reputation  of  the  girl,  he  became  more  and 
more  excited,  and  ultimately  gave  way  to  uncontroUa-  , 
ble  passion  and  to  the  insane  impulse  to  take  the  life 
of  Foley,  who  had  so  greatly  wronged  his  daughter 
and  humiliated  and  degraded  the  family.  His  claim 
and  testimony  is  that  on  the  morning  of  the  tragedy, 
one  week  after  the  disclosure,  he  went  to  the  room  of 
Foley  and  demanded  again  to  know  what  Foley  was  go- 
ing to  do  as  to  his  daughter,  and  was  informed  by  Foley 
that  he  did  not  intend  to  do  anything,  when  the  de- 
fendant told  Foley  that  he  would  prosecute  him  and 
put  him  behind  the  bars  for  his  wrong  and  crime  ;  that 
Foley  thereupon  rushed  upon  the  defendant,  declar- 
ing with  an  oath  that  he  would  kill  him ;  whereupon 
the  defendant  drew  his  revolver  to  defend  himself,  but 
Foley  grabbed  the  weapon,  and  in  the  scufHe  which 
followed  the  revolver  was  discharged  and  the  bullet 
struck  the  defendant's  ankle  and  foot.  The  defendant 
finally  gained  control  of  the  weapon  and  fired,  strik- 
ing Foley  on  the  shoulder,  and  then  he  laid  down  the 
revolver  and  took  up  a  shotgun  that  was  near  by  and 
shot  Foley,  who  was  still  aggressively  attacking  him, 
the  loads  from  both  barrels  taking  effect  in  the  latter's 
breast.  Foley  ran  down-stairs  and  out  of  the  house, 
pursued  by  the  defendant,  who  was  wild  with  excite- 
ment and  passion,  and  who  with  the  revolver,  which 
he  had  picked  up  again,  fired  another  bullet  into 
Foley's  body.  Foley  fell  on  the  sidewalk  and  in  a 
few  minutes  afterward  died. 

On  the  part  of  the  state,  it  is  claimed  that  Kirby  was 
not  greatly  disturbed  when  he  learned  of  his  daugh- 
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ter's  condition ;  that  he  allowed  Foley  to  continue  as 
a  guest  of  the  hotel  for  a  week  following  the  disclos- 
ure ;  that,  even  if  he  had  been  excited  and  stirred  to 
desperation  when  first  told  of  his  daughter's  misfor- 
tune, there  was  a  week  of  time  for  the  cooling  of  his 
passions  and  in  which  to  regain  control  of  his  reason ; 
that  his  conduct  in  borrowing  weapons,  purchasing 
ammunition  and  otherwise  making  preparations  be- 
trayed deliberation  and  a  malicious  purpose  to  kill, 
and  this,  with  certain  threats  alleged  to  have  been 
made  by  the  defendant,  and  other  testimony,  tended 
to  show  that  the  killing  was  not  done  under  any  in- 
sane impulse  or  in  self-defense. 

Kirby  was  prosecuted  for  murder,  and  the  charging 
part  of  the  information  was  as  follows : 

*'That  on  the  21st  day  of  December,  a.  d.  1899,  in 
said  county  of  Jefferson  and  state  of  Kansas,  one 
Thomas  0.  Kirby,  then  and  there  being,  did  then  and 
there  unlawfully,  feloniously,  wilfully,  deliberately 
and  premeditatedly,and  with  malice  aforethought,  kill 
and  murder  one  G.  A.  Foley,  then  and  there  being,  by 
shooting  him,  the  said  G.  A.  Foley,  with  a  certain 
gun  commonly  called  a  shot-gun,  then  and  there 
loaded  wi  *  powder  and  leaden  shot  and  leaden  bul- 
lets, and  by  then  and  there  shooting  him,  the  said  G. 
A.  Foley,  with  a  certain  pistol,  commonly  called  a  re- 
volver, then  and  there  loaded  with  powder  and  leaden 
bullets,  which  said  shot-gun  and  said  pistol,  both  so 
as  aforesaid  loaded  with  powder  and  leaden  shot  and 
leaden  bullets,  he,  the  said  Thomas  C.  Kirby,  then  and 
there  in  his  hand  and  hands  had  and  held — a  more 
definite  description  of  said  shot-gun  and  said  pistol  is 
to  this  informant  unknown — contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state  of  Kansas." 

Upon  this  charge  a  trial  was  had,  which  resulted  in 
a  verdict  finding  the  defendant  guilty  of  murder  in 
the  second  degree. 
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In  his  appeal  the  defendant  questions  the  sufficiency 
of  the  information,  arguing  that  it  is  bad  for  duplicity, 

h  information  not   ^^  ^^^^  ^^  chargcs  two  acts  of  killing, 
badfordnpuoity.  ^^^  ^j^j^  ^  distiuct  wcapou,  and  that  in 

fact  two  independent  offenses  are  charged  in  a  single 
count.  .  This  contention  is  not  sound.  Only  one  of- 
fense is  charged,  and  that  is  the  wilful,  premeditated 
and  felonious  killing  of  Foley  by  the  defendant,  at  a 
stated  time  and  place,  by  shooting  him  with  a  shot- 
gun and  with  a  revolver.  Death  may  be  produced  or 
murder  committed  by  several  means,  and  since  both 
the  shooting  with  the  pistol  and  the  shot-gun  may 
have  contributed  to  produce  the  death  of  Foley,  both 
means  may  properly  be  alleged  in  a  single  count,  and 
proof  that  death  was  caused  by  either  of  the  means 
will  sustain  the  charge.  (The  State  v.  O^Neil^  51  Kan. 
651,  33  Pac.  287,  24  L.  R.  A.  555  ;  The  State  v.  Hewes, 
60  Kan.  765,  57  Pac.  959 ;  The  State  v.  Komstett,  ante, 
p.  221,  61  Pac.  805.) 

While  the  information  does  not  in  so  many  words 
allege  that  the  wounds  were  inflicted  by  the  shooting, 
or  that  they  were  mortal  and  resulted  in 
death,  it  does  allege  distinctly  that  Foley 
was  killed  and  murdered  by  the  defendant  at  a  fixed 
place  and  upon  a  certain  time,  by  means  that  are  de- 
scribed, and  in  language  that  can  leave  no  doubt  as 
to  the  character  of  the  wounds  inflicted  or  the  cause 
of  the  death.  We  think  the  information  contains  the 
essential  averments  of  a  charge  of  murder.  {The 
State  V.  McOaffin,  36  Kan.  315,  13  Pac.  560.) 

Many  exceptions  were  taken  to  rulings  upon  testi- 
mony, only  a  few  of  which  require  consideration  and 
comment.  The  defendant  sought  to  prove  the  provo- 
cation for  the  intense  feeling  and  passion  which  pos- 
sessed him   when   the   killing   was  done,   and   was 
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permitted  to  show  the  betrayal  of  the  daughter  and  a 

part  of  what  was  said  at  the  conference  which  occurred 

8.  ETidenoeof        between   Foley  and   the  defendant  and 

conversation.      ^j|^   ^^^^   aftoF  the   lelations   between 

Foley  and  the  daughter  had  come  to  the  attention  of 
the  defendant.  What  was  said  between  Foley  and 
the  defendant  that  would  stir  the  feelings  and  rouse 
the  passions  of  defendant  was  received  without  objec- 
tion, but  when  the  conversation  on  the  same  subject 
between  Foley  and  defendant's  wife,  in  presence  of 
defendant,  was  offered,  a  general  objection  was  made, 
which  the  court  sustained.  This  ruling  was  erroneous. 
All  three  participated  in  the  interview,  and  what  was 
said  pertinent  to  the  subject  between  Mrs.  Kirby  and 
Foley  was  just  as  competent  as  the  conversation  be- 
tween Foley  and  the  defendant.  Whether  this  error 
alone  is  so  prejudicial  as  to  require  a  reversal  it  is  not 
necessary  to  determine. 

Testimony  was  given  of  vague  statements  said  to 
have  been  made  by  defendant  before  the  homicide,  in- 
4,  Explanation  Of    ^icatiug  a  purpose  to  kill  or  get  rid  of 
tronSfy «!.""'     Foley.     In  his  testimony  the  defendant 
^^^  ***  stated  that  he  did  say  to  a  witness  that 

one  boarder  had  gone,  and  "that  there  would  be  some 
more  in  the  same  fix  in  a  few  days,  or  by  to-morrow, 
or  something  like  that."  He  was  then  asked,  **  What 
did  you  mean  by  that?"  but  the  court, on  general  ob- 
jections, excluded  the  answer,  or  any  explanation  of 
what  was  in  his  mind,  or  to  whom  he  referred  in  his 
statement.  It  was  important  testimony,  and  prob- 
ably made  an  impression  upon  the  minds  of  the  jurors. 
The  statements  were  offered  by  the  state,  and  were  in- 
terpreted as  hints  at  violence  and  threats  against  Foley, 
who  was  killed  the  next  day.  The  defendant  admit- 
ted a  part  of  the  statements  claimed  to  have  been  made 
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by  him,  and  desired  to  explain  his  intention  or  the 
sense  in  which  the  words  were  used.  He  claimed  the 
explanation  he  would  have  made  was  that  one  of  the 
boarders  had  failed  to  pay  his  board  and  had  been 
turned  away,  and  that  he  referred  to  another  boarder 
who  was  also  in  default  and  would  also  be  turned 
away.  The  statements  used  were  open  to  more  than 
one  interpretation,  and  the  defendant,  who  was  on 
trial  for  his  life,  was  certainly  entitled  to  tell  the  jury 
what  his  intention  was. 

In  Oardom  v.  Woodward,  44  Kan.  758,  25Pac.  199,  a 
case  involving  the  good  faith  of  the  transfer  of  prop- 
erty, it  was  held  that  the  party  might  testify  directly 
as  to  his  intention  and  the  state  of  his  mind  with  re- 
spect to  the  transfer.  In  deciding  the  case  it  was 
said: 

**If  the  condition  of  a  man's  mind  with  reference  to 
what  he  thinks,  feels,  believes,  intends  and  his  mo- 
tives is  always  a  fact,  and  it  is  a  fact  which  is  often 
required  to  be  ascertained  both  in  civil  and  criminal 
cases,  and  only  one  person  in  the  world  has  any  actual 
knowledge  concerning  that  fact,  and  that  person  is  the 
one  whose  condition  of  mind  is  in  question,  and 
where  he  is  a  competent  witness  to  prove  such  condi- 
tion, he  may  testify  to  the  same  directly.'*  ( See,  also, 
Bice  V.  Rogers,  52  Kan.  209,  34  Pac.  796.) 

The  testimony  against  the  defendant  of  the  implied 
threats  was  admitted  to  show  a  criminal  intent,  and, 
since  intent  may  be  thus  proved  indirectly,  no  reason 
is  seen  why  it  may  not  be  proved  directly ;  and  his 
testimony  of  the  meaning  and  intent  of  the  language 
used,  instead  of  being  a  mere  inference,  is  based  on 
consciousness  and  actual  knowledge.  See,  also,  Com- 
monwealth V.  Woodward,  102  Mass.  155  ;  Seymour  against 
Wilson,  14  N.  Y.  567 ;  Nash  v.  Minnesota  Title  Ins,  & 
Trust  Co.,  163  Mass.  574,  40  N.  E.  1039,  28  L.  R.  A. 
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753 ;    Abbott,  Trial  Ev.  780 ;   Whart.  Ev.  §  508 ;   14 
Alb.  L.  J.  387. 

The  defendant's  wife  was  called  as  a  witness  in  his 
behalf,  and  on  cross-examination  the  court,  over  ob- 
jection and  protest,  permitted  the  state  to  ask  a  num- 
ber of  questions  as  to  other  and  distinct 

S.  Improper  tMtl-  /m  •iiii«'i 

mpnyw  to  other  offenscs  cotQmitted  by  the  defendant, 
which  would  tend  to  blacken  and  de- 
grade him  in  the  eyes  of  the  jury.  She  was  interro- 
gated as  to  whether  he  had  not  maintained  a  ''joint"  in 
the  hotel,  harbored  lewd  women  there,  and  whether  he 
had  not  used  and  permitted  the  use  of  rooms  in  his 
hotel  for  gambling  purposes.  To  most  of  the  inquiries 
she  gave  a  negative  answer,  but  the  state  was  thereby 
allowed  to  insinuate  charges  and  offenses  other  than 
the  one  alleged  in  the  information,  and  the  questions 
implied  an  assertion  of  belief  on  the  part  of  the 
attorneys  for  the  state  that  the  defendant  was  guilty 
of  the  other  offenses.  In  respect  to  keeping  gam- 
bling-rooms, the  witness  said  that  she  did  not  know 
that  the  defendant  did  carry  on  or  allow  gambling 
in  the  hotel,  but,  on  persistent  questioning,  she  was 
compelled  to  admit  that  she  had  seen  men  playing 
cards  in  the  rooms  of  the  hotel,  but  did  not  know  that 
they  were  gambling.  The  charge  of  gambling  im- 
puted by  this  question  is  a  felony,  and  it  has  no  con- 
nection whatever  with  the  offense  of  murder,  which 
was  in  issue,  and  there  is  no  justification  or  excuse 
for  the  allowance  of  these  questions.  To  a  series  of 
questions  the  witness  was  required  to  answer  whether 
the  defendant  had  not  permitted  lewd  women  to  come 
and  stay  at  the  hotel  for  days  at  a  time,  and  whether 
at  times  within  two  years  prior  to  the  homicide  the 
defendant  had  not  required  her  to  carry  refreshments 
to  rooms  occupied  by  lewd  women.     To  these  ques- 
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tions  her  answers  were  substantially  in  the  negative 
form,  but  they  were  qualified  by  stating  that  it  was 
not  within  her  knowledge  and  not  within  her  memory. 
Another  question  admitted  oyer  objection  was  whether 
her  husband  had  not  for  a  long  time  prior  to  December 
1, 1899,  run  a  "  joint '*  in  room  No.  6  of  that  building. 
She  answered  the  question  by  saying  that  people  said 
that  he  did ;  that  she  did  not  see  anything  sold ;  and 
when  inquiry  was  made  as  to  whether  she  did  not  know 
it,  her  answer  was :  **I  do  not  suppose  I  knew  it." 
The  court  struck  out  her  answer  that  people  said  he 
ran  a  ''joint,"  and  allowed  the  remainder  to  stand. 

These  oflFenses  and  misconduct,  which  were  made 
the  subject  of  inquiry,  were  not  linked  in  any  way 
with  the  oflFense  charged  in  the  information.  The 
general  rule  is  that  the  charge  upon  which  a  person 
is  being  tried  cannot  be  supported  by  proof  that  he 
committted  other  offenses,  even  of  a  similar  nature. 
Evidence  which  legitimately  tends  to  support  the 
charge  or  show  the  intent  with  which  it  is  committed 
is  not  to  be  excluded  on  the  ground  that  it  will  prove 
other  oflFenses,  but  the  other  oflFenses  inquired  about 
in  this  case  do  not  fall  within  any  of  the  exceptions 
to  the  general  rule.  Presumably  the  defendant  came 
to  the  trial  prepared  to  answer  the  charge  of  murder ; 
but  since  no  other  charge  was  made  against  him,  it  is 
not  to  be  expected  that  he  was  prepared  to  answer  the 
oflFenses  of  the  unlawful  sale  of  liquor,  the  keeping  of 
a  gambling  establishment  or  a  house  of  prostitution. 
The  allowance  of  the  questions,  which  were  persis- 
tently put  with  the  sanction  of  the  court,  together 
with  the  halting  and  qualified  answers  of  the  witness, 
was  a  manifest  injustice  to  the  defendant,  and  must 
have  created  a  prejudice  in  the  minds  of  the  jury 
against  his  general  character. 
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A  number  of  witnesses  were  called  by  the  state  to 

testify  to  the  character  of  Clara  Kirby  for  chastity  and 

virtue.     The  form  of  the  question  put 

todaurtSr"       was    whether  the  witnesses  ''knew  her 

reputation. 

reputation  for  chastity  and  virtue  prior 
to  December  21,  1899,"  and  in  this  way  evidence  of 
an  impeaching  character  was  elicited.  The  questions, 
if  relevant  and  competent  for  any  purpose,  were  ob- 
jectionable in  form.  When  character  is  in  issue,  the 
law  limits  the  inquiry  to  general  character,  and  not  to 
specific  acts  ;  not  the  estimate  of  a  few,  nor  the  opinion 
of  a  part  of  the  community;  but  it  can  be  shown 
only  by  common  report,  general  reputation  and  opinion 
generally  entertained  of  the  party  in  the  community 
where  he  lives.  The  questions  asked  did  not  call  for 
general  reputation  ;  but  is  the  character  or  reputation 
of  a  person  other  than  the  defendant  a  proper  subject 
of  inquiry? 

Prosecutions  are  very  rare  where  evidence  of  the  gen- 
eral character  of  any  one  besides  the  accused  is  admis- 
sible. Of  course  the  character  of  a  witness  in  the  case  is 
open  to  attack,  but  there  the  inquiry  is  limited  to  the 
general  character  of  the  witness  for  truth  and  veracity. 
( The  State  v.  Eberliney  47  Kan.  155,  27  Pac.  839.) 
While  Clara  Kirby  was  a  witness  in  the  case,  the 
challenged  testimony  was  not  admitted  to  impeach 
her  credibility,  and  the  jury  were  instructed  that  it 
was  not  competent  for  that  purpose.  In  trials  for 
seduction  and  rape,  the  character  of  the  prosecutrix 
for  chastity  is  involved,  and  proof  like  that  in  ques- 
tion may  be  received.  So,  also,  is  character  directly 
in  issue  in  libel  cases ;  and  the  character  of  the  de- 
ceased may  be  the  subject  of  inquiry  in  some  cases 
of  homicide,  where  the  claim  is  that  the  ^ef^i^d- 
ant  acted  in  self-defense.     It  is  easy  to  understand 
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why  the  law  permits  an  examination  into  character 
in  these  as  well  as  in  a  few  other  cases  that  might 
be  mentioned ;  but  in  none  of  them  is  the  issue  of 
character  so  remote  or  a  showing  by  testimony  of 
;  reputation  so  questionable  as  in  the  case  before  us. 
The  moral  character  of  the  defendant  could  not  be  at- 
tacked by  the  state,  unless  he  offered  evidence  of  his 
good  character ;  and  yet  here  the  state  was  allowed 
to  produce  evidence  of  the  moral  character  of  an  out- 
side party  against  the  defendant,  when  the  issue  was 
his  guilt  or  innocence  of  a  charge  of  murder.  The 
state  contends  that  it  was  competent  to  trace  knowledge 
of  his  daughter's  unchastity  to  him  because  of  his 
claim  that  the  knowledge  of  the  seduction  excited 
his  passions  and  drove  him  to  desperation  and  to  kill 
the  seducer ;  and  that  if  such  knowledge  were  traced 
to  him  months  before  the  homicide,  the  claim  that  his 
mind  was  unhinged  by  the  story  of  the  seduction 
would  be  contradicted  and  overthrown.  If  it  be  as- 
sumed that  he  had  heard  reports  derogatory  of  his 
daughter's  character,  who  can  say  that  information 
from  herself  of  her  seduction  by  a  guest  of  the  house, 
and  of  her  pregnancy,  would  not  arouse  his  passions 
or  affect  his  mind?  Again,  who  can  say  that  reports 
of  the  unchastity  of  a  daughter  would  probably  come 
to  a  father,  and  that,  if  any  one  was  so  bold  as  to 
repeat  to  him  rumors  impeaching  her  virtue,  he 
would  believe  them?  Our  attention  is  called  to  the 
general  rule  that  where  knowledge  of  an  ultimate  fact 
is  an  issue  and  provable,  evidence  that  it  is  a  matter 
of  general  reputation  is  competent  as  tending  to  trace 
notice  to  the  party  sought  to  be  charged  with  notice, 
but  such  proof  is  never  admissible  unless  the  person 
sought  to  be  charged  with  notice  stands  in  such  rela- 
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tioQ  or  is  so  situated  as  to  render  it  probable  that  he 
would  be  informed  of  what  was  generally  known. 

Counsel  for  defendant  well  say  that  the  father  would 
be  the  last  one  to  hear  reports  of  the  lewdness  of  a 

daughter.  All  know  that  any  ordinary 
'  S?^L»^*^*^  person  would  not  only  hesitate  to  believe 

such  rumors,  but  would  also  shrink  from 
relating  them  to  the  father  or  speaking  of  them  in  his 
presence.  The  cases  in  which  people  would  carry  gos- 
sip as  to  the  unchastity  of  wife,  daughter  or  sister 
to  the  male  members  of  a  family  would  certainly  be 
exceptional,  and  would  never  occur  except  under  ex- 
traordinary circumstances.  Instead,  then,  of  its  be- 
ing probable  that  the  father  would  be  informed  of 
these  reports,  we  think  it  contrary  to  all  reasonable 
expectation,  and  that  they  might  be  heard  by  almost 
every  one  in  the  community  and  yet  the  father  be  in 
complete  ignorance  of  them.  Again,  if  a  bad  general 
reputation  of  the  daughter  was  shown  to  exist,  and 
that  notice  of  the  same  had  been  brought  to  the  father, 
his  belief  in  the  reports  must  still  be  assumed  in  order 
to  say  that  his  mind  was  not  affected  when  he  heard 
from  his  daughter's  lips  the  story  of  her  seduction  by 
Foley.  How  can  any  matter  of  fact  be  assumed 
against  a  defendant  charged  with  murder  where  the 
law  requires  that  every  just  presumption  of  fact  as 
well  as  every  reasonable  doubt  must  be  resolved  in 
his  favor.  As  we  have  seen,  it  was  unlikely  that  he 
would  hear  the  reports,  and,  without  other  and  better 
testimony,  it  is  contrary  to  reason  to  hold  that  he 
would  believe  them ;  and  if  he  did  not  give  them 
credence  he  was  necessarily  in  the  same  situation  and 
would  be  affected  by  the  story  of  the  seduction  the 
same  as  though  he  had  not  heard  the  reports.  It 
should  be  said  that,  aside  from  the  opinions  of  the 
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witnesses  as  to  reputation  >  there  is  no  testimony  show- 
ing that  the  defendant  ever  heard  a  whisper  or  enter- 
tained a  suspicion  against  his  daughter's  character 
until  he  heard  the  story  of  her  seduction  by  Foley. 
Our  conclusion  is  that  the  testimony,  even  if  it  had 
been  in  proper  form,  was  inadmissible  as  against  the 
defendant.  ( Tucker  v.  Constable,  16  Ore.  407,  19  Pac. 
13 ;  Ca/rter  v.  Carter,  62  111.  439 ;  5  A.  &  E.  Encycl. 
of  L.,  2d  ed.,  871 ;  GiUett,  Ind.  &  Col.  Ev.  §  296.) 

Other  objections  to  the  exclusion  of  testimony  are 
taken,  but  they  are  rendered  immaterial  by  the  fact 
that  subsequently  the  court  admitted  the  testimony  in 
answer  to  other  questions. 

Some  other  exceptions  are  taken,  but  they  do  not 
appear  to  us  to  be  sufficiently  material  to  require 
particular  attention  or  comment ;  but,  for  the  errors 
pointed  out,  the  judgment  must  be  reversed  and  the 
cause  remanded  for  a  new  trial. 


I«2     4g  John  L.  Hunt  v.  H.  0.  Bowman  et  al. 

No.ll;796.    (68Pao.747.) 

1.  JuDGMBZfT  LiBMS — Biglits  of  Lien-holderB  Considered.  The 
holder  of  a  mortgage  on  real  estate  which  is  inferior  in  lien  to  a 
prior  judgment  on  the  ladd  mortgaged,  but  which  judgment  was 
not  followed  by  a  lery  within  the  year,  may  rightfully  purchase 
another  judgment,  also  a'  lien  on  the  land,  but  inferior  in  time  to 
both  the  first  judgment  imd  the  mortgage,  and  enforce  the  same 
by  a  leyy  upon  and  sale  of  the  mortgaged  property  within  a  year 
from  its  rendition.  The  mortgagee  buying  the  land  sold  under 
said  execution  sale  will  take  title  paramount  to  the  lien  of  the 
first  judgment. 

2.  NoTB  aud  MoBTGAGB—/u(f ^men<  on  Note  Alone.  The  holder 
of  a  note  secured  by  mortgage  may  bring  an  action  on  the  note 
alone,  obtain  judgment  thereon,  and  sell  the  mortgaged  property 
upon  execution.  Such  proceeding  is  not  prohibited  by  section  386 
of  chapter  95,  General  Statutes  of  1897  (Gen.  Stat.  1899,  §  4663). 
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Error  from  Shawnee  diBtrict  court;  Z.  T.  Hazbn, 
judge.  Opinion  filed  February  9,  1901.  In  banc.  Re- 
versed. 

Oleedj  Ware  &  Ohed,  and  John  L.  Hv/nt,  for  plaintiflF 
in  error. 
Bergen  &  DwruLy  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  This  was  an  action  in  ejectment.  De- 
fendant in  error  H.  0.  Bowman  was  the  owner  of  a 
judgment  against  M.  E.  Martin  which  was  a  lien  on 
the  real  estate  in  controversy.  Henry  King  was  the 
holder  of  a  mortgage  on  the  same  property,  executed 
and  recorded  after  the  rendition  of  the  Bowman  judg- 
ment and  junior  thereto.  William  Sims  was  also  the 
owner  of  a  judgment  against  Martin,  which,  at  the 
time  of  its  rendition,  was  inferior  in  time  and  lien  to 
both  the  Bowman  judgment  and  the  King  mortgage. 
This  last  judgment  of  Sims  was  bought  by  the  plain- 
tiff in  error,  John  Hunt,  as  trustee  for  King  and  for 
his  benefit.  The  last  execution  on  the  Bowman  judg- 
ment was  issued  on  December  3,  1894,  and  returned 
unsatisfied  on  January  5, 1895,  by  order  of  the  execu- 
tion creditor.  It  was  issued  more  than  one  year  sub- 
sequent to  the  rendition  of  the  judgment,  but  within 
five  years  thereafter.  Execution  was  issued  on  the 
Sims  judgment,  owned  by  Hunt,  within  one  year  after 
its  rendition,  and  the  property  in  controversy  was  sold 
thereunder  and  bought  in  by  plaintiff  in  error.  He 
received  a  sheriff's  deed,  upon  which  is  based  his  right 
to  recover  the  real  estate  involved  in  this  action.  He 
was  denied  a  recovery  in  the  court  below,  and  comes 
here  by  proceedings  in  error, 
29— 62EAir. 
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Section  4729  of  the  General  Statutes  of  1899  (Gen. 
Stat.  1897,  ch.  95,  §476)  reads: 

"No  judgment  heretofore  rendered  or  which  here- 
after may  be  rendered,  on  which  execution  shall  not 
have  been  taken  out  and  levied  before  the  expiration 
of  one  year  next  after  its  rendition,  shall  operate  as  a 
lien  on  the  estate  of  any  debtor  to  the  prejudice  of  any 
other  judgment  creditor. '* 

If  there  was  no  mortgage  lien  on  the  property  in- 
termediate the  two  judgment  liens  there  could  be  no 
serious  controversy  between  the  parties.  In  such  case 
the  title  of  plaintiflF  in  error  derived  through  the 
sheriflF's  deed  would  be  obviously  para- 

lien-hoideri        mouut,  made  so  by  the  failure  of  the  first 

considered.  "^ 

judgment  lien-holder  to  take  out  and  levy 
an  execution  within  a  year  after  his  lien  became  fixed 
on  the  land.  {Lamme  v.  Schilling,  25  Kan.  92.)  It  is 
insisted,  however,  that  because  of  the  King  mortgage 
the  provisions  of  the  statute  above  quoted  cannot  be 
appplied  in  strictness;  that  Hunt,  acting  for  King, 
could  not,  by  the  purchase  of  the  Sims  judgment  and 
by  selling  the  land  upon  execution  under  it,  secure  to 
the  mortgagee  rights  superior  to  those  of  a  judgment 
creditor  whose  judgment  was  prior  in  time  to  the 
mortgage.  The  industry  of  counsel  for  defendants  in 
error  has  produced  two  early  cases  from  Ohio  which 
seem  at  first  reading  to  sustain  their  position. 

In  John  T.  Brazee  and  others  v.  The  Lcmcaater  Bank 
and  others,  14  Ohio,  318,  a  case  in  many  respects  like 
the  present  one  as  to  facts,  the  court  concluded  that 
because  of  an  intervening  mortgage  the  liens  of  the 
prior  and  subsequent  judgments  were  not  equal,  and 
that  the  first  was  paramount.     It  was  said : 

"The  elder  judgment  is  a  lien  upon  the  entire  land, 
and  the  entire  value  of  the  land  may,  if  necessary,  be 
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appropriated  for  its  satisfaction.  But  the  subsequent 
judgment  creditor  has  not  a  lien  to  the  same  extent. 
His  lien  extends  only  to  that  interest  in  the  land 
which  remains  after  the  satisfaction  of  the  mortgage, 
and  there  can  certainly  be  no  propriety  in  saying  that 
a  lien  which  attaches  to  the  entire  land  shall  be  post- 
poned to  one  which  attaches  only  to  a  part  of  the  land  ; 
or,  more  properly  speaking,  to  the  interest  which  re- 
mains in  the  judgment  debtor  after  having  executed 
a  mortgage  upon  the  land." 

See,  also.  Fitch  v.  Mendenhall  et  al,  17  Ohio,  578.  In 
1846,  when  the  above  cases  were  decided,  a  mortgagee 
in  that  state  took  something  more  than  a  mere  lien 
on  the  land.  After  condition  broken  the  legal  title 
vested  in  the  holder  of  the  mortgage,  and  he  could  re- 
cover and  keep  possession  of  the  lands,  subject  only  to 
the  right  of  the  mortgagor  to  redeem.  {Childs  v.  Childs 
and  others,  10  Ohio  St.  339.)  In  the  decision  quoted 
from  it  will  be  noted  that  the  court  attaches  impor- 
tance to  the  fact  that  the  lien  of  the  senior  judgment 
covered  the  entire  land,  and  that  the  junior  lien  rested 
only  on  the  interest  which  remained  in  the  judgment 
debtor- after  having  executed  a  mortgage  upon  the 
property  ;  that  is,  the  equity  of  redemption.  The  lat- 
ter judgment  is  referred  to  as  attaching  only  to  a  part 
of  the  land. 

In  this  state  the  common-law  attributes  of  mort- 
gages have  been  wholly  set  aside.  A  mortgage  is  a 
mere  security,  creating  a  lien,  but  vesting  no  title  and 
giving  no  right  of  possession  either  before  or  after 
condition  broken,  and  the  mortgagor's  right  of  control 
is  not  impaired  by  the  existence  of  the  lien.  (Chick 
and  others  v.  Willetta,  2  Kan.  384.)  Both  the  Sims 
and  the  Bowman  judgments  were  liens  on  the  whole 
real  estate  of  Martin,  and  it  cannot  be  said  under  our 
system  that  one  of  these  judgments  attached  to  a  part 
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of  the  land  only  by  reason  of  the  mortgage  lien  exist- 
ing in  favor  of  King.  We  conclude,  therefore,  that 
as  the  Sims  judgment  was  enforced  by  a  timely  exe- 
cution the  purchaser  thereunder  took  title  unaffected 
by  the  Bowman  judgment  lien,  execution  to  enforce 
the  same  not  having  been  issued  within  a  year  from 
the  date  when  the  judgment  was  rendered. 

In  thus  applying  the  express  terms  of  the  statute 
fixing  the  priority  of  judgments  we  have  given  little 
consideration  to  the  King  mortgage.  Under  its  condi- 
tions, the  note  secured  by  it  has  been  due  since  1894. 
It  seems  to  have  been  abandoned  as  a  lien,  and  right 
of  action  upon  it  and  its  accompanying  note  barred  by 
the  statute  of  limitations.  We  think  that  the  holder 
of  such  a  mortgage  might  lawfully  succeed,  by  assign- 
ment, to  the  rights  of  the  owner  of  a  judgment  junior 
to  it  to  the  same  extent  that  a  stranger  might  have 
80  done. 

In  John  T.  Brazee  <md  others  v.  The  Lcmcaster  Bank  and 
others^  supra,  the  land  was  sold  and  the  proceeds 
brought  into  court.  The  claimants,  consisting  of 
judgment  creditors  and  mortgagees,  were  each  assert- 
ing preferred  rights  to  the  fund.  We  cannot  say  that 
the  decision  would  have  been  the  same  had  the  mort- 
gagees made  no  claim  to  the  money,  and  that  the 
mere  fact  of  the  existence  of  an  old  mortgage,  proba- 
bly barred  by  limitation  (under  which  no  rights  were 
asserted),  intervening  between  the  judgments,  would 
have  moved  the  court  to  do  otherwise  than  to  enforce 
the  plain  provisions  of  the  statute  respecting  the  liens 
of  judgments. 

It  having  been  shown  that  the  note  upon  which  the 
Sims  judgment  was  founded  was  secured  by  a  mort- 
^.  Judgment  on       g^'S©  which  was  uever  foreclosed  on  the 

note  alone.         property  iu  controversy,  it  is  claimed  that 
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the  execution  sale  is  void,  being  prohibited  by  section 

396  of  chapter  95  of  the   General   Statutes   of   1897 

•  (Gen.  Stat.  1899,  § 4663 ) .     This  section  is  merely  di- 

i^rected  against  the  sale  of  real  estate  pledged  for  the 

payment  of  a  debt  by  the  mortgagee,  or  a  trustee  in 

his  behalf,  under  a  pQwer  of  sale,  without  a  decree  of 

court  ordering  the  same.     It  can  have  no  reference  to 

an  execution   sale   under  a  judgment  like   the   one 

under  consideration.     The  owner  of  a  note  secured  by 

mortgage  may  sue  and  take  judgment  upon  the  note 

-alone  and  is  not  required  to  foreclose  his  mortgage. 

(Lichty  V.  McMartin,  11  Kan.  565.) 

In  some  states  it  has  been  held  that  the  holder  of  a 
note  and  mortgage  may  not  proceed  to  judgment  on 
the  note  only  and  then  levy  on  and  sell  out  the  mort- 
gaged property  under  an  execution.  Several  authori- 
ties are  cited  to  this  effect.  One  of  the  chief  reasons 
given  why  such  action  is  not  permitted  is  that  in  a 
proceeding  of  that  kind  the  time  of  redemption  allowed 
in  foreclosure  cases  is  cut  down  and  shortened,  to  the 
detriment  of  the  mortgagor.  Here  no  prejudice  could 
arise  in  that  respect,  for,  by  force  of  chapter  109  of  the 
Laws  of  1893  (Gen.  Stat.  1897,  ch.  95,  §§521,544; 
Gen.  Stat.  1899,  §§4742,  4769) ,  a  period  of  eighteen 
months  redemption  exists  from  the  time  of  sale  un- 
der a  judgment  resulting  from  a  suit  to  foreclose  the 
mortgage,  or  from  an  action  on  the  note  alone.  Again, 
it  appears  from  the  testimony  that  the  plaintiff  in 
error  bought  nothing  but  the  Sims  judgment  rendered 
on  the  note.  Having  sued  on  the  note  alone,  and 
then  having  parted  with  his  judgment,  we  think  the 
mortgagee  has  by  his  acts  evidenced  a  waiver  of  any 
lien  under  his  mortgage.  The  claim  that  the  sheriff's 
deed  to  Hunt  was  void,  because  against  public  policy, 
is  not  tenable.     If  he  had  been  the  attorney  of  King, 
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his  purchase  of  the  Sims  judgment  would  not  have 
been  in  opposition  to  the  interests  of  his  client,  but  in 
furtherance  thereof. 

The  tax  deed  of  defendants  in  error  was  deficient  in  * 
description,  and  void,  under  the  authority  of  Spiar  v, 
Howe,  38  Kan.  465,  16  Pac.  825.  It  was  expressly 
pleaded  in  the  reply  that  the  tax  deed  was  void  on  its 
face.  This,  in  the  absence  of  a  verification,  was  suf- 
ficient to  raise  the  question  of  the  validity  of  the  deed. 

The  judgment  of  the  court  below  will  be  reversed 
and  a  new  trial  ordered. 

Pollock,  J.,  not  sitting. 


T.  W.  Harrison  v.  J.  R.  Mulvanb  et  al. 

Mo.  11307.    ( 88  Pao.  749.) 

Tbustb  and  Trustees— Corporation  Stock,  A  peraon  charged 
with  the  duty  of  selliDg  corporation  stock  in  order  to  raise  a  fund 
with  which  to  pay  encumbrances  on  the  property  of  the  corpora- 
tion, who  is  himself  the  owner  of  one  of  the  encumbranoee  junior 
in  time  to  the  others  and  acquired  by  him  before  he  became  obli- 
gated to  sell  the  stock,  is  not  a  trustee  as  to  the  property  of  the 
corporation  covered  by  the  encumbrances,  and  forbidden  to  pro- 

'  tect  his  own  interests  in  it  by  buying  the  prior  liens  on  it,  merely 
because  he  was  under  obligation  to  sell  the  corporation  stock  to 
raise  a  fund  to  discharge  the  cori)oration  indebtedness. 

Error  from  Shawnee  district  court;  Z.  T.  Hazbn, 
judge.  Opinion  filed  February  9, 1901.  In  banc.  Af- 
firmed. 

T.  W.  Harrison  and  D.  R.  Hite,  for  plaintiff  in  error. 
Holmes  &  Perry  ^  and  Overmycr  &  Mtdvane,  for  de- 
fendants in  error. 


Digitized  byLjOOQlC 


VOL.  62.    JANUARY  TERM,  1901.        455 
Harrison  v.  Mulvane. 

The  opinion  of  the  court  was  delivered  by 

DosTSB,  C.  J. :  This  was  an  action  in  the  nature  of 
a  creditor's  bill,  brought  under  section  481  of  the  civil 
code  (Gen.  Stat.  1897,  ch.  95,  §501;  Gen.  Stat.  1899, 
§  4771) ,  by  the  plaintiflF  in  error,  T.  W.  Harrison,  as  a 
judgment  creditor  of  the  Topeka  Capital  Company, 
against  the  defendants  in  error,  J.  R.  Mulvane  and 
others.  The  court  below  made  a  general  finding  on 
the  evidence  in  favor  of  the  defendants,  and  error  has 
been  prosecuted  to  this  court.  The  question  for  con- 
sideration is.  Did  a  trust  exist  on  the  facts  disclosed 
on  the  trial  in  J.  R.  Mulvane  in  favor  of  the  creditors 
of  the  Topeka  Capital  Company?  As  stated,  the  find- 
ing was  general  and  in  favor  of  the  defendants ;  hence 
we  are  bound  to  view  the  facts  as  claimed  by  them. 
If,  therefore,  there  was  evidence  to  support  all  of  the 
materisJ  claims  of  the  defendants,  the  judgment  of 
this  court  must  also  be  in  their  favor. 

Summarized,  the  facts  were  that  J.  K.  Hudson  was 
indebted  to  one  C.  C.  Baker  in  the  sum  of  $15,000, 
secured  by  first  mortgage  on  a  newspaper  property, 
and  also  indebted  to  the  late  Senator  P.  B.  Plumb  in 
the  sum  of  $10,000,  secured  by  a  second  mortgage, 
and  to  J.  R.  Mulvane  in  the  sum  of  $5000,  secured 
by  a  third  mortgage  on  the  same  property.  All  this 
indebtedness  was  incurred  prior  to  1890.  In  that 
year  the  newspaper  property  was  sold  to  the  Topeka 
Capital  Company,  a  corporation,  in  consideration  of 
600  shares  of  stock  in  the  company  issued  to  Hudson. 
Contemporaneously  with  this  sale  a  written  agree- 
ment was  made  between  Hudson  and  the  company  by 
the  terms  of  which  495  of  the  shares  of  stock  were  de- 
posited with  the  Bank  of  Topeka  in  trust  and  as  se- 
curity for  the  payment  of  all  indebtedness  constituting 
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liens  on  the  property,  such  stock  to  be  sold  by  the 
trustee  upon  the  written  request  of  the  board  of  di- 
rectors of  the  Capital  company  for  the  purpose  of 
raising  funds  with  which  to  discharge  the  liens  for 
indebtedness.  The  writing  provided  that  the  sale 
should  be  made  by  the  president  of  the  trustee  bank, 
or,  in  case  of  his  absence  or  inability  to  act,  then  by 
the  vice-president.  At  this  and  all  subsequent  times 
hereafter  mentioned  J.  R.  Mulvane  was  the  president 
of  the  Bank  of  Topeka. 

Soon  after  the  transaction  last  mentioned,  Mulvane 
sold  the  debt  and  chattel  mortgage  owned  by  him  to 
the  Bank  of  Topeka,  but  bought  it  back  in  1895. 
The  amount  paid  for  it  was  not  shown.  Its  face  value, 
including  overdue  interest,  was  f  7500.  The  precise 
date  of  the  repurchase  was  not  shown.  It  would  ap- 
pear to  have  been  as  early  as  July,  1895,  because 
in  that  month  Mulvane  made  an  affidavit  of  renewal 
of  the  mortgage  as  a  subsisting  lien  owned  by  him. 
However,  there  is  some  uncertainty  in  his  testimony 
as  to  whether  the  transaction  did  not  occur  at  a  later 
time.  October  23,  1895,  the  board  of  directors  of  the 
Topeka  Capital  Company,  in  pursuance  of  the  afore- 
mentioned agreement  with  J.  E.  Hudson,  requested 
Mulvane,  the  president  of  the  Bank  of  Topeka,  to  sell 
the  stock  held  by  the  bank  as  trustee  in  order  to  raise 
a  fund  to  discharge  the  indebtedness  against  the  com- 
pany's property,  and,  at  the  same  time,  they  author- 
ized the  execution  of  a  mortgage  on  the  property  to 
the  Bank  of  Topeka  to  secure  f  3900  previously  bor- 
rowed from  it  and  an  additional  sum  of  $1100  for  pres- 
ent purposes,  making  $5000  in  all.  This  mortgage 
was  executed,  and  constituted  the  fourth  lien  on  the 
newspaper  property.  In  pursuance  of  the  request  of 
the  board  of  directors  of  the  Capital  company,  Mul- 
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vane  endeavored  to  sell  the  stock.  It  quite  satisfac- 
torily appeared  from  the  evidence  that  he  made  a 
diligent  effort  to  dispose  of  it,  but  was  unable  to 
find  a  purchaser.  At  or  about  the  time  of  the  di- 
rection of  the  company  to  Mulvane  to  sell  the  stock, 
the  latter,  being  the  owner  of  the  third  lien  on  the 
mortgaged  property,  bought  the  two  prior  liens.  He 
bought  the  one  owned  by  Baker  for  f  15,000,  paying 
the  principal  sum,  without  an  accumulation  of  several 
thousand  dollars  of  interest  which  then  existed.  He 
bought  the  one  owned  by  the  heirs  of  the  Plumb  estate 
for  J8000,  which  was  f2000  less  than  the  principal 
sum,  without  counting  a  like  accumulation  of  several 
thousand  dollars  of  interest.  His  own  lien  at  this 
time  amounted  to  about  J7500.  He  also  bought  the 
mortgage  last  mentioned,  the  one  given  by  the  Topeka 
Capital  Company  to  the  Bank  of  Topeka,  for  which 
he  paid  f5000.  This  made  f35,500  of  actual  invest- 
ment in  the  various  securities  mentioned. 

In  1895,  and  prior  to  the  matters  heretofore  stated, 
a  suit  in  equity  had  been  instituted  in  the  United 
States  circuit  court  for  the  district  of  Kansas  by  one 
J.  E.  Baker,  to  which  all  of  the  persons  owning  liens 
on  the  newspaper  property  were  made  parties  defend- 
ant, and  required  to  disclose  their  interest  in  said 
property.  On  August  5  of  that  year  J.  R.  Mulvane 
filed  a  cross-bill  in  said  suit,  claiming  a  chattel-mort- 
gage lien  to  secure  the  aforementioned  indebtedness 
of  about  f7500  from  the  aforesaid  J.  K.  Hudson. 
This  would  seem  to  be  additional  and  confirmatory 
evidence  of  the  claim  made  by  him  in  this  suit  that 
the  particular  indebtedness  mentioned  was  owned  by 
him  prior  to  the  time  of  his  purchase  of  the  prior 
liens  of  C.  C.  Baker  and  the  Plumb  heirs.  In  the 
equity  suit  in  the  United  States  circuit  court,  a  decree 
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was  rendered  in  March,  1897,  adjudging  J.  R.  Mul- 
vane to  have  liens  on  the  property  in  his  own  original 
interest  and  as  the  successor  by  assignment  of  the 
indebtedness  and  liens  of  0.  C.  Baker,  the  Plumb 
heirs  and  the  Bank  of  Topeka  to  the  amount  of 
$52,274,  and  also  decreeing  a  sale  of  such  property  to 
satisfy  the  indebtedness.  This  sale  was  made  and 
confirmed  in  April,  1897.  The  sale  was  made  to  one 
D.  W.  Mulvane,  and,  as  reported  by  the  master,  was 
for  the  sum  of  f52,000.  As  a  matter  of  fact,  it  was 
only  for  the  sum  of  f38,500.  As  before  stated,  the 
actual  investment  of  J.  R.  Mulvane  in  the  mortgages 
covering  the  property  at  the  time  of  and  including  his 
purchase  of  the  prior  liens  of  Baker  and  Plumb  and 
the  subsequent  lien  of  the  Bank  of  Topeka,  and  inclu- 
sive of  his  own  lien,  was  $35,500.  The  Baker  mort- 
gage of  f  15, 000  bore  interest  at  eight  per  cent. ;  the 
Plumb  mortgage  of  f  10,000,  purchased  for  $8000,  bore 
interest  at  seven  per  cent. ;  the  Mulvane  mortgage  of 
$5000  bore  interest  at  twelve  per  cent.,  and  the  Bank 
of  Topeka  mortgage  of  $5000  bore  interest  at  eight 
per  cent.  There  had,  therefore,  fully  $3000  of  inter- 
est accumulated  upon  J.  R.  Mulvane's  investment  of 
$35,500  in  October,  1895,  when  the  most  of  it  was 
made,  at  the  date  of  the  sale  made  by  the  master  to 
D.  W.  Mulvane  in  April,  1897. 

Upon  the  above  state  of  facts,  the  plaintiff  in  error 
contends  that  J.  R.  Mulvane  was  a  trustee  for  the 
Topeka  Capital  Company  and  its  creditors,  and  is  ac- 
countable to  them  for  the  difference  between  the 
amount  actually  invested  by  him  in  the  various  liens 
on  the  company's  property  and  the  amount  reported 
by  the  master  to  have  been  realized  at  the  foreclosure 
sale  of  such  property.  The  reason  for  this  claim  is 
the  familiar  rule  that  a  trustee  is  prohibited  from  pur- 
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chasing  the  property  which  is  the  subject  of  his  trust, 
and  which  rule,  at  the  election  of  the  cestui  que  trust, 
avoids  the  sale  or  gives  a  right  of  action  for  resulting 
profits  against  the  unfaithful  trustee.  It  is  said  by 
the  plaintiff  in  error  that  inasmuch  as  the  Bank  of 
Topeka  was  the  trustee  for  the  sale  of  the  Topeka 
Capital  Company's  stock,  and  inasmuch  as  a  corpora- 
tion can  act  only  by  its  officers,  and  inasmuch  also  as 
the  president  of  the  bank  was  specially  designated  in 
the  trust  agreement  as  the  one  to  make  the  sale,  Mul- 
vane, as  such  president,  was  in  reality  the  trustee. 
If  this  were  a  determining  question  in  the  case  we 
might  agree  with  the  plaintiff  in  error,  but  the  ques- 
tion does  not  involve  the  relation  between  the  bank 
and  its  officers,  nor  the  duties  devolving  upon  them 
to  discharge  trusts  resting  upon  the  bank,  but  the 
question  is.  Did  the  trust  assumed  by  the  bank  to  sell 
the  shares  of  stock  to  raise  funds  to  pay  the  newspa- 
per company's  indebtedness  preclude  Mulvane,  or  even 
the  bank  as  the  trustee,  from  buying  prior  liens  on 
the  company's  property  to  protect  a  subsequent  lien 
held  by  him  or  it  ? 

It  must  be  observed  that  the  trust  was  not  in  rela- 
tion to  the  newspaper  company's  mortgaged  property, 
but  it  was  in  relation  to  Hudson's  shares  of  stock  in  the 
company,  which  had  been  pledged  for  the  payment  of 
the  company's  indebtedness.  The  trust  was  not  in 
relation  to  the  company's  property,  but  it  was  in  re- 
lation to  Hudson's  stock.  It  is  true  that  the  trust 
was  to  sell  stock  to  pay  indebtedness  upon  property, 
but  that  does  not  make  the  property  or  the  indebted- 
ness upon  it  the  subject  of  the  trust.  The  subject  of 
the  trust  was  not  corporation  property,  but  was  shares 
of  corporation  stock.  Had  the  trustee  charged  with 
the  sale  of  the  stock  bought  it  for  himself,  the  doctrine 
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invoked  by  the  plaintiflF  in  error  might  have  applica- 
tion, but  the  trustee  did  not  buy  the  stock,  the  subject 
of  the  trust.  He  only  bought  liens  on  the  property  to 
discharge  which  the  proceeds  of  the  sale  of  the  stock 
were  to  have  been  applied  if  such  sale  could  have  been 
made.  We  do  not  believe  that  equity,  rigid  as  it  is  in 
its  scrutiny  of  the  conduct  of  trustees,  condemns  such 
a  transaction,  in  view  of  the  fact  that  the  trustee  was 
himself  the  owner  in  good  faith  of  a  subsequent  lien, 
to  protect  which  it  became  advisable  to  make  the  pur- 
chase of  prior  liens.  The  Mulvane  lien  of  f5000,  the 
third  in  order  of  priority,  antedated  the  making  of  the 
trust  agreement.  The  debt,  to  secure  which  that  lien 
was  given,  was  contracted  before  Mulvane  or  the  Bank 
of  Topeka  became  a  trustee,  and  it  was  in  existence 
during  all  the  time  the  trust  agreement  existed. 

A  question  has  been  raised  by  the  plaintiff  in  error 
as  to  whether  that  indebtedness  was  in  reality  owned 
by  Mulvane  or  the  bank  of  which  he  was  president. 
It  was  contracted  to  Mulvane,  but,  as  before  stated, 
was  afterward  sold  to  the  bank,  and  by  the  bank  sold 
back  to  Mulvane,  as  he  claimed.  Now,  for  the  pur- 
poses of  the  case,  it  is  immaterial  whether  Mulvane  or 
the  bank  owned  it.  One  or  the  other  of  them  did. 
If  in  reality  the  bank  owned  it,  no  right  has  been  lost 
to  the  plaintiff  in  error  through  an  assertion  of  owner- 
ship by  Mulvane,  its  president.  The  ownership  of  the 
mortgage  by  the  bank,  with  the  consequent  right  to 
protect  it  by  the  purchase  of  outstanding  liens,  would 
have  been  as  potent  against  the  plaintiff  in  error  as  the 
same  ownership  with  the  same  right  in  Mulvane.  It 
might  have  been  different  if  the  Mulvane  mortgage  had 
been  acquired  by  assignment  from  some  source  other 
than  the  Topeka  Capital  Company  subsequently  to  the 
making  of  the  trust  agreement  and  with  knowledge  of 
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the  existence  of  that  agreement.  It  might  then  have 
been  claimed  that  the  trustee  was  scheming  to  specu- 
late in  the  trust  property,  assuming  that  such  prop- 
erty was  a  newspaper  property,  and  not  shares  of 
stock  ;  but  the  trustee,  if  he  were  to  be  called  such,  pur- 
chased no  interest  in  the  trust  property,  if  it  were  to 
be  called  such,  with  a  view  to  speculation  in  that  prop- 
erty. What  the  trustee,  if  he  were  such,  bought  was 
an  outstanding  prior  lien  on  the  trust  property,  if  it 
were  such,  to  protect  the  subsequent  lien  acquired  by 
him  before  he  became  trustee  and  continuously  held 
by  him  since  that  time.  This,  we  feel  sure,  he  was 
lawfully  authorized  to  do. 

We  might  agree  with  the  plaintiff  in  error  that  Mul- 
vane, if  a  trustee  &&  to  the  newspaper  property  or  the 
liens  upon  it,  was  accountable  for  the  difference  made 
by  him  between  his  actual  investment  in  the  trust 
property  and  what  he  realized  out  of  it  at  the  master's 
sale.  It  is  this  difference  which  the  plaintiff  in  error 
asks.  He  must,  therefore,  be  held  to  have  ratified 
Mulvane's  acquisition  of  the  legal  title  to  the  so-called 
trust  property.  He  does  not  ask  that  the  transaction 
be  set  aside  as  void,  but  he  permits  it  to  stand,  and 
asks  that  Mulvane  be  compelled  to  pay  him  such  por- 
tion of  the  profits  realized  out  of  the  transaction  as 
will  discharge  his  judgment.  If,  therefore,  Mulvane 
made  no  profits  the  plaintiff  in  error  cannot  lawfully 
have  the  relief  asked.  As  before  shown,  Mulvane 
made  no  profits  except  the  contract  rate  of  interest  on 
his  actual  investment.  If  we  could  concur  with  the 
view  of  the  plaintiff  in  error  as  to  Mulvane's  liability, 
we  could  not  hold  him  to  the  payment  of  a  sum  of 
money  as  profits  on  an  unlawful  transaction  merely 
because  the  master  reported  a  sale  for  a  larger  sum 
than  was  actually  realized.     It  would  be  only  for  ac- 
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tual  profits  that  Mulvane  could  be  held,  if  for  any- 
thing.    That,   as  before   shown,   was    nothing    but 
simple  interest.     The  difference  between  his  actual 
|in vestment  of  ^35,500,  and  ^38,500,  the  sum  actually 
jrealized  by  him  at  the  sale,  did  nothing  more  than 
'  cover  the .  interest  which   accrued  between  the  two 
periods  mentioned  on  the  actual  investment   made. 
This,  of  course,  is  a  form  of  profit,  but  it  is  not  of  that 
exaggerated  amount  or  fraudulent  character  as  to  be 
taken  seriously  into  account,  even  in  a  transaction 
which  the  law  otherwise  condemns. 

Other  claims  of  error  have  been  made,  but  they  are 
either  subsidiary  to  the  principal  one  above  discussed, 
and  therefore  need  not  be  mentioned,  or  they  are  not 
well  taken.  In  the  presentation  of  the  case  many 
authorities  were  cited  on  both  sides,  none  of  which, 
however,  has  a  direct  bearing  on  the  precise  question. 
All  of  them  were  simply  declarative  of  abstract  and 
fundamental  rules,  the  soundness  of  which  cannot  be 
disputed.  Their  applicability  to  the  case  in  hand  is 
not,  however,  perceived.  The  controversy  is  a  pecul- 
iar one.  It  relates  to  the  right  of  a  person  charged 
with  the  duty  of  selling  corporation  stock  in  order  to 
raise  a  fund  to  pay  liens  belonging  to  himself  and 
others,  to  protect  his  own  lien  by  buying  those  prior 
to  it,  when  his  own  lien  had  been  acquired  prior  to 
the  time  he  took  upon  himself  the  obligation  to  sell 
the  stock.  Upon  this  precise  question  counsel  have 
not  furnished  us  with  any  direct  authorities,  and  the 
multiplicity  of^our  labors  has  prevented  research  for 
ourselves. 
The  judgment  of  the  court  below  is  affirmed. 
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A.  MoBiSBTTSy  OB  Sheriff,  v.  W,  H.  Howabd,  as       m   ^^^ 

Trustee,  et  al.  p     572 

Ho. ll^Vt,  •  (68  Pac  76«.)  62     483 

1.  Corporations— l>fepo«i^ion  of  Property — DUeontintiance  of 

Business.     A  strictly  private   corporation,  owing  no  peculiar 

duties  to  the  public,  has  the  same  dominion  over  and  power  to 
disiK>8e  of  its  property  that  an  individual  has;  and,  when  the  exi- 
gencies of  its  business  render  it  necessary,  it  may,  if  done  in  good 
faith  and  with  the  assent  of  its  stockholders,  discontinue  business 
and  dispose  of  its  entire  assets  and  property » with  a  view  of  paying 
its  debts  and  closing  up  the  affairs  of  the  corporation. 

2.  Consideration  for  Sale.  For  such  purpose  the  accept- 
ance of  real  estate  by  a  mercantile  company  in  part  payment  for 
a  stock  of  merchandise  will  not  condemn  or  defeat  the  sale. 

3. Batfflcation  by  Stockholders.     Informal  or  irregular 

action  of  the  board  of  directors  or  agents  of  a  corporation,  which 
was  within  the  corporate  power,  may  be  cured  by  the  ratification 
of  the  stockholders. 

4. Assumption  that  Records  are  Correct.    Where,  on  the 

face  of  the  records  of  a  corporation,  it  appeared  that  the  board  of 
directors  expressly  authorized  a  sale  of  certain  property,  and  it 
appeared  to  be  regularly  conferred,  the  purchaser,  in  the  absence 
of  knowledge  or  notice  to  the  contrary,  had  a  right  to  assume  that 
the  record  correctly  recited  the  facts,  and  that  the  authority  was 
formally  given  at  a  meeting  of  the  board. 

5.  Rkpleviw  — Ccwe  Followed.  The  case  of  Carson,  Sheriff,  v. 
Golden,  36  Kan.  705,  U  Pac.  166,  as  to  the  measure  of  damages 
in  replevin,  followed. 

6.  ^BAcncE—jRequested  Instruction.  The  refusal  of  a  requested 
instruction,  not  signed  by  the  party  asking  it,  as  required  by  sec- 
tion 275  of  the  civil  code  (Gen.  Stat.  1897,  ch.  85,  §285;  Qen. 
Stat.  1899,  §  4538),  is  not  a  ground  of  error. 

Error  from  Cloud  district  court ;  F.  W.  Sturges, 
judge.  Opinion  filed  February  9,  1901,  In  banc. 
Affirmed. 

Caldwell,  Wilmot  &  Ackley,  and  EUis,  Cook  &  Ellis, 
for  plaintiff  in  error. 

/.  jR.  Hamilton,  and  Pulsifer  &  Alexander,  for  defend- 
ante  in  error. 
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The  opinion  of  the  court  was  delivered  by 

Johnston,  J. :  This  action  was  brought  by  W.  H. 
Howard,  as  tri^ptee.  to  recover  possession  of  a  stock 
of  merchandise  from  A.  Morisette,  sheriff  of  Cloud 
county,  who  had  seized  it  as  the  property  of  the  Clyde 
Mercantile  Company,  atthe  instance  of  the  creditors 
of  that  company.  After  the  action  was  begun  Fan- 
nie L.  Holman  intervened,  and  alleged  that  she  had 
previously  purchased  and  paid  for  the  merchandise, 
and  was  the  actual  owner  and  entitled  to  the  posses- 
sion of  the  same.  The  creditors  of  the  mercantile 
company,  through  the  sheriff,  claimed  that-the  sale  of 
the  goods  to  Holman  was  fraudulent  as  against  them, 
and  was  made  by  the  company  without  power  or 
authority  lawfully  exercised,  and,  therefore,  was  in- 
valid. The  trial  resulted  in  a  verdict  in  favor  of  the 
purchaser,  and  is  in  effect  a  finding  that  the  sale  was 
made  in  good  faith  and  for  a  sufficient  consideration. 
The  honesty  of  the  transaction  was  decided  by  the 
jury  and  is  no  longer  open  to  question,  but  there  is  a 
contention  that  the  mercantile  company  had  no  power 
to  transfer  property,  and  that,  if  it  had,  the  power  was 
not  exercised  in  a  legal  and  effective  manner.  The 
stock  of  goods,  business,  and  good- will,  which  con- 
stituted the  entire  assets  of  the  corporation,  were  sold 
to  Holman  for  $3000  in  money,  payable  in  instalments, 
and  also  for  certain  real  estate  in  Kansas  City,  Mo., 
known  as  the  ''Ramsey  flats,''  upon  which  there  was 
a  mortgage.  It  is  argued  that  the  transfer  of  the  en- 
tire assets  and  good- will  of  the  corporation  would 
disable  it  from  continuing  the  business  for  which  it 
was  organized,  and  that  the  attempt  to  do  so  is  lUtra 
vires,  and  void.  It  is  also  contended  that  the  acceptance 
of  real  property  in  consideration  of  the  transfer,  as  well 
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as  the  holding  of  the  same,  are  not  within  the  purposes 
for  which  the  mercantile  company  was  organized.   Our  / 
statute,  which  is  only  declaratory  of  the  common  law,/ 
provides  that  a  corporation  shall  not  employ  its  stock,' 
means,  assets  or  other  property  for  any  other  purpose! 
than  to  carry  out  the  objects  for  which  it  was  created] 
(Gen.  Stat.  1899,  §1243;   Gen.  Stat.  1897,  ch.  66, 
§  23.)     The  mercantile  company  was  organized  for  the 
purpose  of  buying  and  selling  merchandise  at  retail, 
but  that  does  not  preclude  the  company  from  disposing 
of  its  property  and  closing  out  its  business,  if  it  be 
done  in  good  faith  and  not  for  the  purpose  of  delaying 
or  defrauding  its  creditors.     (  The  State^  ex  rel.,  v.  Irri- 
gating Co.,  40  Kan.  96,  19  Pac.  349.) 

Counsel  cite  a  number  of  cases  to  the  effect  that  a 
corporation  cannot  abdicate  its  corporate  functions  or 
relieve  itself  from  carrying  out  the  object  of  its  crea- 
tion by  a  transfer  of  its  entire  property,  or  by  other- 
wise disabling  itself  from  performing  corporate  duties. 
The  doctrine  of  these  cases  is  applicable  to  corpora- 
tions established  for  ^t^^^'-public  purposes,  such  as 
railroads  and  other  companies  having  the  right  of 
eminent  domain  and  other  extraordinary  privileges, 
but  it  has  no  application  to  corporations  of  a  strictly 
private  character,  like  the  one  in  question.  {H.  &  0, 
M.  Co.  V.  H.  &  W.  M.  Co.  et  al.,  127  N.  Y.  252,  27  N.  E. 
831 ;  Treadwell  and  another  v.  Salisbury  Manufacturing 
Company  and  others,  7  Gray,  393  ;  Howe  v.  Boston  Carpet 
Co.,  16  Gray,  493 ;  Alexander  Hodges  v.  New  England 
Screw  Company  et  al.,  1  R.  I.  312  ;  Evans  v.  Boston  Heat- 
ing Co.,  157  Mass.  37, 31 N.  E.  698 ;  27  A.  &  E.  Ency cl 
of  L.  387.) 

The  mercantUe  company  exercised  no  powers  of  a 
public  nature,  and. a  sale  of  its  property  and  a  retire- 
ment from  business  did  not  contravene  public  policy 

30--62KAN. 
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or  afifect  the  public  in  any  way.  It  does  not  ap- 
pear that  the  mercantile  company  obtained  the  real 
estate  with  a  view  of  carrying  on  a  real-estate  busi- 
ness, but,  on  the  other  hand,  that  the  mercantile  busi- 
ness was  unprofitable  and  the  stockholders  desired  to 
wind  up  the  affairs  of  the  company  by  a  sale  and 
transfer  of  the  business,  and  the  real  estate  was  taken 
in  part  payment  and  as  a  step  in  the  closing  up  of  the 
corporate  business.  It  appears  to  have  been  done  in 
good  faith,  with  the  consent  of  the  stockholders,  and 
we  see  no  reason  why  a  mere  trading  corporation, 
like  this  one,  may  not  close  up  its  business  in  the 
manner  pursued  in  this  instance.  The  money  con- 
sideration of  the  sale  was  used  in  paying  creditors  of 
the  corporation  other  than  those  now  contesting  ]  but 
it  has  been  held  that  a  corporation  has  the  same  do- 
minion and  control  over  the  disposition  of  its  assets 
and  property  as  a  partnership  or  an  individual,  and 
may  make  any  honest  disposition  of  them  ;  and  also 
that  it  has  thejame^.pow^^r  and  right  to  prefer  its 
creditors  that  a  partnership  or  an  individual  has. 
(Plow  Co.  V.  Rude,  60  Kan.  145,  55  Pac.  848.)  Under 
the  general  finding  of  the  jury,  it  must  be  assumed 
that  the  company  and  its  agents  acted  in  good  faith 
in  making  the  sale,  and  also  in  taking  real  estate  in 
exchange  for  the  goods,  not  as  an  investment,  but  as 
the  most  advantageous  way  of  disposing  of  an  un- 
profitable business  and  closing  it  up  with  the  least 
possible  loss. 

The  next  contention  is  that  the  power  of  transfer 
was  not  lawfully  exercised.  While  the  corporate 
records  of  the  board  of  directors  authorized  the  sale 
of  the  goods,  it  appears  that  a  formal  meeting  of  the 
board  was  not  in  fact  held.  There  was  an  individual 
assent  of  the  directors  reported  to  be  present  at  a 
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meeting,  and  there  were  also  the  acquiescence  and 
assent  of  the  stockholders  and  those  representing 
them.  The  act  which  they  undertook  to  perform  was 
within  the  power  of  the  corporation.  It  was  inform- 
aJl^  d.one,  but  the  informality  was  cured  by  the  rati- 
fication of  the  stockholders,  wbP  were  the  owners  of 
the  corporate  property  and  had  the  ultimate  authority 
and  control.  On  the  face  of  the  records  there  was  ex- 
press authority  by  the  board,  which  appeared  to  be 
regularly  conferred,  and  Holman,  the  purchaser,  in 
the  absence  of  knowledge  or,  notice  to  the  contrary, 
had  a  right  to  assume  that  the  record  correctly  re- 
cited the  facts,  and  that  the  authority  was  formally 
giyen  at  a  meeting  of  the  board.  Aside  from  these 
considerations,  the  transaction  had  been  com£leted, 
thejaongx, had  been  paid,  the  property  hiad  changed 
handsj  all  having  been  done  with  the  knowledge  and 
consent  of  those  in  whom  the  ultimate  authority 
rested,  and  from  whom  the  board  of  directors  derived 
its  power,  the  transactiqnj  however  irregular,  is  not 
open  to  attack  by  any  one  other  than  the  state.  (Build- 
ing Association  v.  Martin,  39  Kan.  750,  18  Pac.  941 ; 
Tovm  Co.  V.  Swigart,  43  id.  292,  23  Pac.  569  ;  Town  Co.  v. 
Morris  J  43  id.  282,  23  Pac.  569  ;  National  Bank  v.  Shum- 
way,  49  id.  224,  30  Pac.  411 ;  Town  Co.  v.  Fletcher,  46 
id.  524,  26  Pac.  951 ;  Railroad  Co.  v.  Johnson,  58  id. 
175,  48  Pac.  847 ;  Bank  v.  Provident  Institution,  59  id. 
361,  53  Pac.  131;  Parkinson  v.  Bank,  60  id.  474,  57 
Pac.  126.) 

Fannie  L.  Holman  was  the  real  party  in  interest, 
and  the  action  of  the  court  in  allowing  her  to  inter- 
vene and  set  up  her  rights  in  the  premises  was  proper. 
It  was  competent  for  her  to  show  that  she  was  the  sole 
party  interested  in  the  purchase,  and  that  her  hus- 
band, who  had  acted  for  her  in  making  the  purchase, 
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paid  no  part  of  the  consideration  and  had  no  interest 
ia  the  property. 

The  measure  of  damages  stated  by  the  court,  and  to 
which  an  objection  is  made,  appears  to  fall  within  the 
rule  announced  in  Carson ^  Sheriffs  v.  Oolden,  36  Kan. 
705, 14  Pac.  166,  and  furnishes  no  ground  for  reversal. 

An  attempt  has  been  made  to  raise  questions  on  in- 
structions requested  but  which  were  refused .  It  appears 
that  the  requested  instructions  were  not  signed  as  the 
code  requires.  It  is  provided  that  such  instructions 
be  reduced  to  writing,  numbered  and  signed  by  the 
party  asking  them,  and  delivered  to  the  court.  (Gren. 
Stat.  1897,  ch.  95,  §285;  Gen.  Stat.  1899,  §4538.) 
This  is  a  plain  provision  of  the  code  and  cannot  be 
safely  overlooked.  The  failure  to  give  a  requested 
instruction  not  signed  as  the  statute  requires  is  not 
assignable  as  error.  (Douglasv.  Oeiler,  32  Kan.  499, 4 
Pac.  1039  ;  Tays  v.  Carr,  37  id.  141, 14  Pac.  456  ;  Craig 
et  al.  V.  Frazier  et  al.y  127  Ind.  286,  26  N.  E.  842  ;  Texas 
&  Pac.  Ry.  Co.  v.  Mitchell,  26  S.  W.  [Tex.  Civ.  App.] 
154.)  Our  examination  of  the  requested  instructions 
satisfies  us  that,  even  if  they  were  open  to  considera- 
tion, they  would  furnish  no  grounds  for  reversal. 
The  charge  of  the  court  fairly  presented  the  case  to 
the  jury,  and  we  see  no  reason  to  disturb  the  verdict 
or  judgment. 
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Thb  Statb  of  Kansas  v.  Taylor  Qillbspib. 

i  Ho.  11,860.    (68Pao.742.) 

L  liAROENT  —  Declarations  of  Party  Possessing  Stolen  Prop- 
erty.  The  declarations  of  a  person  found  in  the  possession  of 
stolen  goods  as  to  how  he  came  by  them,  made  by  him  at  once 
upon  their  being  discovered  in  his  keeping,  are  of  the  res  gestae, 
because  they  are  parts  of  the  fact  of  either  rightful  or  wrongful 
possession,  and  may  be  given  in  evidence  upon  a  trial  for  the  lar- 
ceny of  the  goods,  even  though  self-serving  in  character. 

S. Mere  Possession    not  Presumption  of  Ouilt,     The 

mere  possession  of  goods  recently  stolen  upon  the  occasion  of  a 
burglary  is  not,  alone  and  of  itself,  as  matter  of  law,  evidence 
tending  to  show  the  possessor  guilty  of  the  larceny ;  nor  is  such 
possession  in  connection  with  other  circumstances  sufficient,  as 
matter  of  law,  to  raise  a  presumption  of  guilt  of  either  larceny  or 
burglary;  but  such  possession,  in  order  to  constitute  evidence 
tending  to  show  guilt  of  the  larceny,  or  to  be  sufficient  in  connec- 
tion with  other  criminating  circumstances  to  raise  a  presumption 
of  guilt  of  the  burglary,  must  be  unaccompanied  by  any  reason- 
able explanation,  made  by  the  accused  or  arising  from  the  evi- 
dence in  the  case,  as  to  how  he  came  by  the  goods. 

Appeal  from  Harvey  district  court ;  M.  P.  Simpson, 
judge.  Opinion  filed  February  9,  1901.  In  banc. 
Reversed. 

A.  A.  Oodardy  attorney-general,  and   John  J.  HU- 
dreth,  county  attorney,  for  The  State. 
Branine  &  Branine^  for  appellant. 

The  opinion  of  the  court  was  delivered  by 

DosTER,  0.  J. :  This  is  an  appeal  from  a  judgment 
of  conviction  of  the  oflfenses  of  burglary  and  larceny 
concurrently  committed.  The  store  of  one  C.J.  Gram , 
in  Halstead,  Harvey  county,  was  broken  into  in  the 
night-time  and  some  articles  of  fruit  and  confectionery 
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stolen.  Suspicion  of  the  crime  fell  upon  the  appel- 
lant, Taylor  Gillespie,  a  boy  aged  about  seventeen,  who 
with  two  sisters  resided  on  the  outskirts  of  the  town. 
A  few  mornings  after  the  commission  of  the  burglary, 
Gram,  the  store  proprietor,  and  one  Philbrick,  a  con- 
stable, called  at  the  appellant's  house  to  search  for 
the  stolen  property.  After  an  explanation  by  these 
men  of  the  object  of  their  visit  the^boy  left,  and  re- 
mained away  about  an  hour,  during  which  time  some 
of  the  goods  in  question  were  found  in  the  house. 
When  he  returned  and  learned  that  the  goods  had 
been  found  he  explained  that  one  Ike  Thompson  had 
brought  them  to  him  and  left  them  in  his  keeping ; 
or,  rather,  to  state  the  fact  more  accurately,  he  testi- 
fied in  his  defense  on  the  trial  that  Thompson  had 
brought  them  to  his  house  and  left  them  in  his  charge, 
and  he  offered  to  testify  and  likewise  to  prove  by  Gram 
and  Philbrick  that  he  so  stated  to  them  immediately 
on  his  return  to  his  house  and  on  being  informed  of 
the  discovery  there  of  the  goods.  This  offered  evi- 
dence of  the  explanation  given  by  him  was  rejected 
by  the  court  and  its  rejection  has  been  assigned  as  er- 
ror.    We  are  quite  well  assured  that  it  was  error. 

The  general  rule  is  that  declarations  made  by  a  party 
concomitantly  with  the  performance  of  an  act  by  him, 
and  of  a  nature  to  explain  and  characterize  it,  constitute 
a  part  of  the  act  itself.  The  act  and  the  accompany- 
1.  Declarations-  ^^S  declaration  together  constitute  the 
TeBgt^tm  ^^^  gestss,  and  are  both  admissible  in  evi- 

dence. This  rule  is  too  familiar  to  require  the  cita- 
tion of  authorities  in  order  to  the  understanding  or 
enforcement  of  it.  It  may  be  remarked,  however, 
by  way  of  illustration  of  its  application  to  particular 
cases,  that  it  is  not  limited  to  instances  of  self-disserv- 
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ing  declarations,  but  extends  as  well  to  declarations 
self-serving  in  character : 

'*It  makes  no  difference,  so  far  as  the  admissibility 
of  the  declaration  is  concerned,  whether  it  he  in  favor 
of  or  against  the  party  making  it.  If  the  act  is  one 
of  alleged  criminality,  and  the  accompanying  decla- 
ration tends  to  show  it  to  be  innocent,  it  is  equally 
admissible  as  where  the  tendency  is  to  show  the  crimi- 
nality of  the  act ;  and  it  may  be  given  in  evidence  by 
the  defendant  as  well  as  by  the  state/*  {Hamilton  v. 
The  State,  36  Ind.  280.) 

In  further  illustration  of  the  rule,  it  may  be  also  re- 
marked that  it  is  not  limited  to  declarations  accom- 
panying the  performance  of  acts  by  a  party,  but 
applies  as  well  to  declarations  explanatory  of  existing 
facts  with  which  a  party  stands  in  immediate  personal 
relation.  Declarations  res  gestae  are  not  merely  decla- 
rations accompanying  acts  performed,  but  they  are 
also  declarations  concomitant  with  present  facts.  The 
test  of  their  admissibility  is  spontaneity  of  utter- 
ance. If  they  appear  to  be  the  instinctive,  unpre- 
meditated speech  of  the  party  in  immediate  causal 
relation  to  the  thing  in  question,  they  are  admissible, 
whether  that  thing  be  an  act  concurrently  performed 
or  a  fact  concurrently  existing,  or  whether  it  be  in- 
culpatory or  exculpatory  in  character  or  import. 
Declarations  of  this  kind  explanatory  of  the  posses- 
sion of  stolen  property  fall  entirely  within  the  rule, 
and  their  admissibility  has  been  fully  authorized  by 
the  courts  and  text-writers.  Bishop,  in  his  Criminal 
Procedure,  volume  2,  section  746,  says : 

''The  discovery  of  the  stolen  goods  in  the  possession 
of  the  defendant  being  a  fact  in  the  case,  the  doctrine 
of  the  res  gestse  teaches  that  what  was  said  in  connection 
with  this  fact — that  is,  with  the  discovery — may  in 
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general  be  admitted  in  evidence  on  either  side ;  espe* 
cially  where,  at  the  time  of  such  discovery,  he  is  di- 
rectly or  by  implication  charged  with  the  theft.  For 
example,  his  explanation  of  how  became  by  the  goods, 
and  the  like,  may  be  testified  to  as  well  in  his  behalf 
as  against  him.  And  if  such  explanation  appears  to 
the  jury  reasonable,  and  it  is  not  shown  by  the  prose- 
cutor to  be  false,  its  weight  in  the  scale  for  him  will 
be  very  considerable  ;  but,  if  it  appears  unreasonable, 
and  especially  if  it  is  shown  to  be  false,  it  will  bear 
against  him  heavily." 

Some  of  the  cases  most  clearly  in  point  are  The  Peo- 
ple of  (he  State  of  New  York  v.  Bowling^  84  N.  Y.  478 ; 
Henderson  v.  The  State,  70  Ala.  23  ;  Mitchell  et  al.  v.  The 
Territory  of  Oklahoma,  7  Okla.  527,  54  Pac.  782. 

It  is  not  improbable  that  the  court  below  ruled 
against  the  introduction  of  the  offered  testimony  be- 
cause the  explanation  made  by  the  defendant  was  not 
given  upon  the  instant  of  the  first  imputation  against 
him  of  guilty  possession  of  the  goods.  Some  of  the 
testimony  might  furnish  a  justification  for  this  view 
but  other  parts  of  it  do  not.  It  was  not  so  stated  by 
the  court  as  the  ground  of  the  ruling  made.  It  was 
not  pressed  upon  us  by  counsel  for  the  state,  but 
was  only  casually  suggested  by  them,  and,  therefore, 
we  have  not  critically  examined  all  of  the  evidence  to 
see  whether  such  may  not  have  been  the  reason  for 
the  court's  decision.  In  fact,  it  would  seem  diflScult 
to  determine  the  relation,  in  point  of  time  and  other 
circumstances,  between  an  accused  person's  knowledge 
of  a  criminating  fact  and  his  explanation  of  it,  when 
the  privilege  was  denied  him  of  testifying  what  his  ex- 
planation was  and  the  time  he  made  it  with  relation 
to  his  knowledge  of  the  exculpatory  circumstance. 

Upon  the  subject  of  the  presumption  arising  from 


Digitized  byLjOOQlC 


VOL.  62.    JANUAEY   TERM,  1901.         473 
The  State  v.  Qillespie. 

the  possession  of  recently  stolen  property  the  court 
instructed  as  follows : 

*'The  possession  of  recently  stolen  goods,  taken  on 
the  occasion  of  a  burglary,  is  evidence  tending  to  show 
the  guilt  of  the  possessor,  and  may,  when  taken  in  con- 
nection with  other  criminating  circumstances,  raise  a 
presumption  of  guilt  sufficient  to  warrant  a  conviction 
of  both  burglary  and  larceny.*' 

In  Tlie  State  v.  Powell,  61  Kan.  81,  58  Pac.  968,  the 
question  of  the  presumption  arising  from  the  possession 
2.  preromption       ^^  recently  stolen  goods  taken  on  the  oc- 

from  possession,  ^asiou  of  a  burglary  was  given  considera- 
tion. In  that  case  the  court  below  had  instructed  that 
the  unexplained  possession  of  recently  stolen  property 
was  prima  fa^ie  evidence  of  the  guilt  of  the  larceny, 
and  when  burglary  was  charged  in  connection  with 
the  larceny,  and  the  larceny  could  not  have  been  ef- 
fected without  the  commission  of  the  burglary,  the 
possession  of  the  stolen  property  was  also  prima  facie 
evidence  of  the  burglary.  This  instruction  was  held 
to  be  erroneous  because  of  the  failure  to  include  "other 
criminating  circumstances '*  than  the  possession  of  the 
stolen  property  as  necessary  to  raise  the  presumption 
of  guilt  of  burglary.  As  to  the  conditions  under 
which  a  presumption  of  guilt  of  burglary  as  well  as 
larceny  arises,  the  instruction  of  the  court  in  this 
case  omitted  the  statement  of  one  of  the  essential 
facts  justifying  the  presumption.  That  was  the  lack 
of  explanation  of  the  defendant's  possession  of  the 
property.  The  court  instructed  that  possession  of 
recently  stolen  property,  taken  on  the  occasion  of  a 
burglary,  was  evidence  tending  to  show  the  guilt  of 
the  possessor,  and  that,  of  course,  meant  his  guilt  of 
both  burglary  and  larceny,  because  they  were  both 
charged  in  the  information  and  were  both  the  subjects 
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of  investigation  ;  and  the  court  also  instructed  that  such 
possession,  in  connection  with  other  criminating  cir- 
cumstances, might  be  sufficient  to  raise  a  presump- 
tion of  guilt  of  both  burglary  and  larceny.  Now,  the 
unexplained  possession  of  property  recently  stolen 
from  a  burglarized  house  may  be  evidence  tending,  to 
show  guilt  of  both  oflFenses,  but  it  cannot  be  that  the 
mere  possession  of  recently  stolen  property  is,  as  mat- 
ter of  law,  evidence  tending  to  show  the  possessor  to 
be  guilty  of  the  larceny,  because,  if  such  be  the  case, 
it  might  tend  so  strongly  to  show  guilt  as  alone  to 
justify  conviction. 

Nor  do  we  think  that,  as  matter  of  law,  the  mere  pos- 
session of  goods  recently  stolen  on  the  occasion  of  a 
burglary  may  be  sufficient,  even  in  connection  with 
other  criminating  circumstances,  to  raise  a  presump- 
tion of  guilt  of  the  burglary.  The  difference  in 
strength  and  cogency  between  evidence  tending  to 
show  guilt  and  evidence  sufficient  to  raise  a  presump- 
tion of  guilt  is  not  great  enough,  if  it  exists  at  all,  to 
justify  the  drawing  of  distinctions  between  the  rules 
applicable  to  the  two  states  of  moral  conviction  they 
generate.  As  just  remarked,  evidence  tending  to 
show  guilt  may  tend  so  strongly  to  show  it  as  to 
raise  a  presumption  of  guilt,  and  a  presumption  of 
guilt,  if  not  rebutted,  is  sufficient  to  convict  of  crime. 
It  is  the  unexplained  possession  of  recently  stolen 
goods  that  tends  to  show  guilt  or  raises  a  presump- 
tion of  guilt  of  the  larceny,  and  it  is  the  uneocplained 
possession  of  goods  recently  stolen  on  the  occasion 
of  a  burglary  that  tends  to  show  guilt  or  raises  a  pre- 
sumption of  guilt  of  the  burglary.  In  the  case  of 
The  State  v.  Powell,  supra,  the  instruction  held  to  be  er- 
roneous was  not  criticized  because  lack  of  explanation 
by  the  possessor  of  the  stolen  goods  was  not  included 
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among  the  conditions  giving  rise  to  the  presumption 
of  guilt.  In  fact,  in  that  case  lack  of  explanation 
was  distinctly  included  among  the  elements  of  the 
presumption  so  far  as  the  larceny  was  concerned ;  the 
instruction  was  held  to  be  erroneous  because  the  court 
had  ruled  that  the  possession  of  property  recently 
stolen  on  the  occasion  of  a  burglary  was  sufficient, 
without  other  criminating  circumstances,  to  raise  the 
presumption  of  guilt  of  the  burglary.  The  instruc- 
tion might  have  been  criticized  because  of  its  failure 
to  include  lack  of  explanation  as  one  of  the  necessary 
additional  criminating  circumstances,  but  the  ques- 
*  tion  in  the  case  was  not  what  particular  circum- 
stances should  accompany  the  possession  of  the  goods 
in  order  to  raise  the  presumption,  but  it  was  whether 
mere  possession,  without  any  other  circumstance,  was 
sufficient ;  hence  it  did  not  become  necessary  to  con- 
sider lack  of  explanation  by  the  possessor  of  the  goods 
as  a  condition  giving  rise  to  the  presumption.  How- 
ever, it  is  quite  apparent  that  the  opinion  in  that  case 
proceeded  upon  the  assumption  that  the  law  required 
lack  of  explanation  of  the  possession  of  stolen  goods 
taken  from  a  burglarized  house  to  constitute  an  ele- 
ment necessary  to  show  guilt  or  to  raise  a  presumption 
of  guilt  of  both  offenses  because,  among  other  things, 
it  was  remarked:  **It  has  been  frequently  held  in 
this  state  that  such  possession  unexplained  is  prima 
facie  evidence  of  larceny.''  And  again  :  "We  do  not 
feel  warranted  in  still  further  extending  the  presump- 
tion that  the  evidence  is  of  itself  sufficient,  if  unex- 
plained, to  warrant  a  conviction  for  burglary." 

We  think  the  rule  stated  by  us  obtains  generally  in 
the  other  states.  In  Orr  v.  The  State,  107  Ala.  35,  18 
South.  142,  the  court  said  : 

''Whenever  there  is  evidence  tending  to  explain  the 
possession,  it  is  error  to  charge  the  jury  'that  recent 
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possession  of  stolen  property  is  prima  facie  evidence 
of  guilt/  without  the  qualification  'unexplained.' 
The  words  *  may  be '  should  be  used  in  the  place  of 
the  word  4s/  It  is  the  'unexplained'  recent  pos- 
session of  stolen  property  that  authorizes  the  infer- 
ence of  guilt.  Whether  the  explanation  offered  is 
credible  or  satisfactory  is  a  question  for  the  jury." 

See,  to  same  effect,  Blaker  v.  The  State,  130  Ind.  203, 
29  N.  E.  1077  ;  Robb  v.  State,  35  Neb.  285,  53  N.  W.  134. 

Other  claims  of  error  are  made,  but  we  do  not  con- 
sider them  well  founded;  but,  for  the  errors  above 
pointed  out,  the  judgment  of  the  court  below  is  re- 
versed and  a  new  trial  ordered. 


The  State  op  Kansas  v.  Christ  Stegman. 

No.  11,945.    (68  Pao.  746.) 

1.  Bovjy^  Prosecuting  Witness— JH'eld  Valid,  When  oostB  are 
adjudged  against  a  prosecuting  witness,  the  statute  provides  that 
he  shall  be  committed  until  the  costs  are  paid,  unless  he  executes 
a  bond  in  double  the  amount  of  the  costs  that  he  will  pay  the 
same  within  thirty  days.  A  complainant  against  whom  costs 
were  adjudged  tendered  a  bond  for  the  actual  amount  of  costs 
due,  which  was  accepted.  Heldy  that  the  fact  that  the  bond  was 
not  executed  for  double  the  amount  of  the  costs  does  not  invalidate 
it;  nor  will  the  indefiniteness  of  the  recital  as  to  the  date  of  the 
judgment,  which  is  otherwise  sufficiently  identified,  destroy  its 
validity. 

2.  FoRGBRT — Sufficient  Information.  An  information  alleinng 
that  the  defendant,  with  intent  to  defraud,  forged  a  bond  purport- 
ing to  be  the  act  of  another,  whose  name  was  signed  thereto,  is 
sufficient  to  show  that  the  forger  intended  to  defraud  the  person 
whose  name  was  feloniously  signed  to  the  bond.  ( l^he  State  v, 
Lee,  32  Kan.  360,  4  Pac.  653.) 

8. Proof  of  Handwriting  by  Comparison.    A  writing 

olearly  proved  to  be  genuine,  and  about  which  there  is  no  dispute 
in  the  evidence,  may  be  used  as  a  basis  for  comparison  of  hand- 
writings and  to  show  that  a  certain  other  writing  with  which  it  is 
compared  is  not  genuine. 
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Appeal  from  Ellis  district  court ;  Lkb  Monrob, 
judge.  Opinion  filed  February  9,  1901.  In  banc. 
Affirmed. 

STATEMENT. 

Christ  Stegman  was  prosecuted  for  forgery  upon  the 
following  information : 

''I,  James  T.  Nolan,  county  attorney  of  the  aforesaid 
county  and  state,  in  the  name,  by  the  authority  and  on 
behalf  of  the  state  of  Kansas,  come  now  here  and  give 
the  court  to  understand  and  be  informed  that  on  the 
13th  day  of  March,  1900,  at  the  county  of  Ellis  and 
state  of  Kansas,  one  Christ  Stegman,  a  person  then  and 
there  being,  with  the  intent  then  and  there  to  defraud, 
feloniously  and  unlawfully  did  then  and  there  falsely 
make,  forge  and  counterfeit  a  certain  instrument  in 
writing  for  the  payment  of  money,  to  wit,  the  sum  of 
133.30,  the  same  purporting  to  be  the  act  of  another 
person,  to  wit,  of  one  George  Konrade,  which  said 
false,  forged  and  counterfeited  instrument  of  writing 
is  of  the  purport,  value  and  effect  as  in  the  following 
copy  thereof,  to  wit : 

"  'Hays  City,  Kan.,  March  12,  1900. 

**  'Know  all  men  by  these  presents,  that,  whereas, 
Christ  Stegman  was  the  prosecuting  witness  in  an 
action  before  Eli  Fox,  a  justice  of  the  peace  of  Big 
Creek  township,  Ellis  county,  Kansas,  wherein  the 
state  of  Kansas  was  plaintiff  and  John  Degenhardt 
was  defendant,  and  upon  the  trial  thereof  said  de- 
fendant was  acquitted  and  discharged  ;  and,  whereas, 
the  jury  that  tried  the  case  stated  in  their  verdict  and 
finding  that  the  complaint  was  made  by  said  Christ 
Stegman,  prosecuting  witness,  without  probable  cause, 
upon  which  the  court  taxed  the  costs  to  said  Christ 
Stegman  and  entered  judgment  against  him  for  said 
costs,  amounting  to  (66. 30,  upon  which  the  defendant 
paid  #33 : 

"'Now,  therefore,  we,  the  undersigned,  are  held 
and  firmly  bound  to  the  state  of  Kansas,  that  the  said 
prosecuting  witness  will  pay  the  balance  due  upon 
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said  costs  judged  ($33.30)  within  thirty  days  from  and 
after  March  7,  1900. 

**  *  Witness  our  hands^  this  12th  day  of  March,  1900. 

<  Christ  Stegman. 

>  George  Kokradb.' 

*'By  which  said  false,  forged  and  counterfeited  in- 
strument of  writing  a  pecuniary  demand  and  obliga- 
tion was  then  and  there  purported  to  be  created, 
contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of 
the  state  of  Kansas.'' 

The  information  was  attacked  by  a  motion  to  quash 
because  it  did  not  state  facts  sufficient  to  constitute  a 
public  offense,  and  because  the  instrument  alleged  to 
have  been  forged  was  not  the  subject  of  forgery ;  and 
further,  that  the  instrument  was  absolutely  void  and 
created  no  legal  obligation  against  any  one.  The  mo- 
tion was  overruled,  and  upon  a  trial  the  defendant 
was  convicted.  He  complains  of  the  rulings  on  the 
sufficiency  of  the  information,  and  also  of  the  admis- 
sion of  testimony  and  of  the  instructions  given  to  the 
jury. 

A.  A.  Oodard,  attorney-general,  James  T.  NoUm^ 
county  attorney,  and  A.  D,  Oilkeson^  for  The  State. 
Saum  &  Bryant^  for  appellant. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  J. :  The  appellant  was  a  prosecuting 
witness  in  a  criminal  proceeding  in  which  the  defend- 
ant was  acquitted,  and  the  jury  which  tried  the  case 
found  that  the  prosecution  was  instituted  without 
probable  cause.  The  costs  in  that  case,  amounting  to 
$66.30,  were  adjudged  against  the  appellant,  of  which 
he  paid  $33,  and  he  was  required  to  enter  into  a  bond-* 
for  the  payment  of  the  balance  or  stand  committed 
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until  the  costs  were  paid.  To  meet  this  requirement 
a  bond  was  executed  which  purported  to  have  been 
signed  by  George  Konrade,  but  which  is  alleged  to 
have  been  forged,  and  upon  the  filing  of  the  same  the 
appellant  was  released  from  custody.  He  attacks  the 
sufficiency  of  the  information  because  the  instrument 
alleged  to  have  been  forged  is  not  in  the  statutory 
form  and  is  not  valid  for  the  purposes  for  which  it 
was  intended.  The  statute  provides  that  when  costs 
have  been  adjudged  against  prosecuting  witnesses  in 
cases  like  this  one  the  justice  ''shall  commit  such  com- 
plainant to  jail  until  such  costs  be  paid,  unless  he 
shall  execute  a  bond  to  the  state  in  double  the  amount 
thereof,  with  security  satisfactory  to  the  justice,  that 
he  will  pay  such  judgment  within  thirty  days  after 
the  date  of  its  rendition."  (Gen.  Stat.  1899,  §  5631 ; 
Gen.  Stat.  1897,  ch.  104,  §22.) 

The  bond  in  question  sufficiently  describes  the  pro- 
ceeding in  which  the  costs  were  adjudged,  and  recites 
the  payment  of  thirty- three  dollars  of  the  amount. 
The  bond  executed  is  for  the  exact  amount  of  the  un- 
paid costs  and  not  in  double  the  amount  of  the  costs, 
as  the  statute  prescribes.  Because  of  this  departure 
from  the  statutory  requirement  it  is  argued  that  the 
,  -   .  ^  ,^    ,..    bond  is  invalid  and  forgery  cannot  be 

1.  Bona  liMa  TAilcl.  ^^      ^ 

predicated  on  it.  While  the  justice  of 
the  peace  should  have  required  a  bond  in  double  the 
amount  of  the  unpaid  costs,  the  fact  that  it  was  for 
a  less  amount  is  not  a  matter  of  which  those  signing 
it  may  complain,  nor  will  it  invalidate  the  instrument. 
If  conditions  other  than  those  prescribed  by  statute 
were  written  in  the  bond,  which  made  it  more  burden- 
some  or  imposed  greater  obligations  on  the  signers 
than  the  statute  prescribes,  there  would  be  good  cause 
to  complain.     As  the  variance  from  the  statutory  re- 
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quirement  lessens  the  liability  of  the  signers,  there  is 
no  room  for  the  claim  that  the  conditions  imposed  are 
more  burdensome  or  that  the  instrument  is  thereby 
invalidated. 

It  is  also  contended  that  it  is  defective  in  not  giv- 
ing the  date  when  the  costs  were  adjudged.  The  bond 
was  dated  March  12,  1900,  and  the  costs  were  re- 
quired to  be  paid  within  thirty  days  from  and  after 
March  7, 1900.  Inferentially,  then,  the  judgment  was 
rendered  on  March  7,  1900,  as  the  statute  requires 
that  the  complaiuant  pay  the  judgment  within  thirty 
days  after  the  date  of  its  rendition.  The  recitals 
in  the  bond  suflSciently  show  the  identity  of  the 
judgment  rendered,  and  the  mere  absence  of  a  specific 
recital  of  the  date  of  the  rendition  of  the  judgment 
will  not  invalidate  the  instrument,  where  the  date  in- 
ferentially appears  and  where  the  identity  of  the  judg- 
ment is  otherwise  sufficiently  shown.  {Johnson  v, 
Weatherwax,  9  Kan.  75 ;  Tilhon  v.  The  SiaU,  29  id.  452 ; 
Handy  v.  Land  Co.,  59  id.  395,  58  Pac.  67.) 

The  contention  that  the  information  is  fatally  defect- 
ive because  it  does  not  definitely  specify  the  person 
intended  to  be  defrauded  cannot  be  sustained.  It  al- 
leges in  substance  that  Stegman,  with  intent  to  de- 
fraud, forged  the  bond,  which  is  set  out  in  full,  and 
8.  Information  which  purports  to  bc  the  act  of  Greorge 
•  held  iufflcient.  Kourado,  whose  name  was  signed  to  the 
bond ;  and  that  is  followed  by  the  averment  that  by 
the  forged  instrument  a  pecuniary  demand  and  obli- 
gation were  purported  to  be  created.  These  averments 
point  with  sufficient  certainty  to  Konrade  as  at  least 
one  of  the  persons  intended  to  be  defrauded.  The  in- 
strument purports  to  create  an  obligation  against  him, 
and,  as  his  name  was  feloniously  forged  to  the  instru- 
ment, the  law  implies  that  the  forger  intended  to  de- 
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fraud  him.  And  the  same  might  be  said  as  to  the  state 
and  the  persons  to  whom  the  costs  were  due.  (The 
Stat^  V.  Foster,  30  Kan.  365,  2  Pac.  628 ;  The  State  v. 
Lee,  32  id.  360,  4  Pac.  653.)  The  case  last  cited  is 
directly  in  point,  and  the  information  which  was  there 
upheld  appears  to  have  been  used  as  a  pattern  for  the 
information  in  the  present  case. 

Complaint  is  made  of  the  admission  of  a  bond 
signed  by  Konrade  which  was  used  as  a  basis  for  com- 
parison with  the  signature  alleged  to 
writiMby  '  have  been  forged.  The  rule  is  that 
writings  which  are  used  as  a  basis  for 
comparison  of  handwritings  must  either  be  admitted 
to  be  genuine  by  the  parties  seeking  to  use  them  or  at 
least  clearly  proved  to  be  genuine.  In  the  present 
case  the  writing  introduced  by  way  of  comparison  was 
not  admitted  to  be  correct,  but  Eonrade  testified  that 
he  signed  the  instrument,  and  there  was  no  dispute  or 
denial  of  his  testimony.  Under  the  circumstances  the 
court  was  warranted  in  accepting  the  writing  as  gen- 
uine, and  in  admitting  it  as  evidence,  to  be  used  as  a 
standard  of  comparison.  { 2%e  State  v.  Zimmerman^  47 
Kan.  242,  27  Pac.  99 ;  Qaunt  v.  Ha/rknesa,  53  id.  405, 
36  Pac.  739.) 

There  is  no  merit  in  the  objections  made  to  the 
rulings  on  the  instructions,  and,  as  the  case  appears  to 
have  been  fairly  submitted  to  the  jury  upon  sufficient 
evidence,  the  verdict  and  judgment  must  be  upheld. 


81—^  KAjr. 
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L.  A.  BiGGBB  V.  C.  A.  Rykbr,  as  County  Treasurer^ 
etc.,  et  al. 

No.  Ilt956.    (68  Pao.  740.) 

Taxation — Purchase  by  Counties — Valid  Act.  Chapter  162  of 
the  Laws  of  1891  (Gen.  Stat.  1899,  §§7319-7321;  Gen.  Stat.  1897, 
oh.  158,  §§  173-175),  being  **An  act  regulating  the  sale  of  real  es- 
tate for  delinquent  tax^s  in  euoh  counties  as  shall  adopt  the  pro- 
yisioDS  of  this  act,'*  does  not  conflict  with  the  constitutional 
principle  that  no  man's  property  can  be  taken  from  him  without 
his  consent,  except  by  due  process  of  law»  nor  with  any  other 
constitutional  limitation. 

Original  proceeding  in  mandamus.  Opinion  filed 
February  9,  1901.  In  banc.  Judgment  for  defend- 
ants. 

George  A.  Vandeveer,  and  F.  L.  Martin^  for  plaintiflf. 
Carr  W.  Taylor,  county  attorney,  and  /.  U.  Brown, 
for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  J. :  By  this  proceeding  the  plain tiflF  chal- 
lenges the  constitutionality  of  chapter  162  of  the  Laws 
of  1891  (Gen.  Stat.  1899,  §§7319-7321;  Gen.  Stat. 
1897,  ch.  158,  §§  178-175) ,  ''An  act  regulating  the  sale 
of  real  estate  for  delinquent  taxes  in  such  counties  as 
shall  adopt  the  provisions  of  this  act."  The  provi- 
sions of  that  act  were  duly  adopted  by  the  county 
commissioners  of  Reno  county,  after  which  the  taxes 
charged  upon  some  of  the  lands  in  the  county  of  Reno 
became  delinquent.  The  county  treasurer  advertised 
that  these  lands  would  be  sold  for  taxes  on  September 
4,  1900,  at  the  court-house,  and  on  that  day  plaintiff 
was  present  and  proposed  to  buy  the  lands  so  adver- 
tised, but  the  county  treasurer  informed  him  that  all 
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the  delinquent  real  estate  would  be  bid  off  in  the  name 
of  the  county,  uader  the  authority  of  the  statute  and 
resolution  above  mentioned.  The  plaintiff  proposed 
and  made  bids  upon  each  and  every  of  the  tracts  and 
parcels  of  land,  and  offered  to  purchase  the  north  half 
of  each  of  said  tracts  and  parcels  and  to  pay  therefor 
the  full  amount  of  all  taxes,  penalties,  costs  and  char- 
ges, etc.,  against  the  entire  tracts  and  parcels  of  land. 
At  the  same  time  he  tendered  a  suflBcient  sum  of 
money  to  make  good  his  offer,  but  the  offer,  as  well  as 
the  tender  of  money,  was  refused  by  the  county  treas- 
urer, and  the  property  mentioned  was  all  bid  off  in 
the  name  of  the  county,  in  the  manner  provided  for 
in  the  statute  referred  to.  To  compel  an  acceptance 
of  his  bid  and  tender,  the  plaintiff  has  brought  this 
proceeding  in  mandamus. 

He  attacks  the  validity  of  the  statute  because  it  ex- 
cludes all  bidders  other  than  the  county,  and  thereby 
prevents  competition;  and  also  because  it  provides 
for  a  sale  to  the  county  of  the  entire  property  taxed, 
when  a  smaller  portion  of  it  might  sell  for  enough  at 
a  competitive  sale  to  realize  all  taxes,  penalties  and 
costs  due  thereon.  These  objections  appear  to  be 
more  of  an  attack  upon  the  policy  of  the  act  than  upon 
the  validity  of  the  powers  to  be  exercised  under  it. 
The  sovereign  power  of  taxation  belongs  exclusively 
to  the  legislature.  It  has  discretion  and  power  to  de- 
termine what  property  shall  be  subject  to  taxation, 
the  rules  upon  which  taxes  shall  be  levied,  and  the 
means  which  shall  be  taken  to  secure  an  enforcement 
of  the  payment  of  the  same.  Its  discretion  is  uncon- 
trolled and  its  power  is  omnipotent,  except  as  they 
may  be  limited  by  constitutional  provisions.  The 
principle  of  uniformity  of  taxation  is  required  by  our 
constitution,  but  no  claim  is  made  that  the  act  in 
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question  trenches  upon  that  principle  or  violates  any 
express  constitutional  provision. 

The  plaintiff  insists  that,  while  there  is  no  specific 
inhibition  in  the  constitution,  the  means  provided  in 
the  act  for  enforcing  the  collection  of  taxes  are  con- 
trary, to  the  universal  practice  and  to  the  general 
principles  of  equity  and  justice;  and,  further,  that 
they  are  not  due  process  of  law.  At  the  argument  it 
seemed  to  some  of  us  that  the  taking  of  the  whole  of 
a  tract  of  land  for  the  taxes  and  charges  against  it, 
when  a  smaller  portion  might  be  sufficient  to  pay 
them,  was  a  harsh  and  objectionable  method,  but  re- 
flection convinces  us  that  whether  a  part  or  the  whole 
shall  be  appropriated  in  satisfaction  of  the  tax  lien  is 
a  matter  of  legislative  discretion,  and  one  which  is 
not  the  subject  of  review  by  the  courts.  To  insure 
the  prompt  payment  of  taxes,  penalties  are  imposed 
by  the  legislature,  and  if  they  are  equal  and  uniform 
in  their  application,  their  validity  is  unquestioned,  and 
very  heavy  penalties  have  been  sustained.  The  harsher 
method  of  forfeiture  for  the  non-payment  of  taxes 
and  non-compliance  with  the  tax  laws  is  frequently 
employed,  and  such  statutes  are  generally  held  to  be 
valid.  If  a  forfeiture  may  be  constitutionally  en- 
forced, no  reason  is  seen  why  the  provisions  authoriz- 
ing the  treasurer  to  bid  off  the  tract  taxed  for  the 
county  should  not  be  sustained.  The  fact  that  we 
have  had  competitive  bidding  and  a  sale  of  the  small- 
est quantity  which  any  purchaser  will  take  and  pay 
the  taxes  and  charges  against  the  land,  makes  the 
means  complained  of  seem  unnecessarily  severe  to 
some,  but  mere  harshness  and  severity  of  methods  do 
not  violate  any  right  secured  by  the  constitution. 

It  is  probably  true,  as  stated,  that  the  usual  methods 
of  enforcing  the  collection  of  delinquent  taxes  on  lands 
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in  this  country  are  by  a  public  competitive  sale  for  a 
quantity  of  land  requisite  to  pay  the  amount  due,  but, 
as  heretofore  stated,  this  is  a  matter  of  policy  to  be 
settled  by  the  legislature,  and  a  mere  departure  from 
usual  methods  does  not  necessarily  conflict  with  the 
constitution.  It  may  be  that  experience  has  shown 
that  a  sale  of  a  portion  of  the  land  did  not  always  in- 
'sure  the  promptest  and  fullest  payment  of  taxes  ;  and 
it  may  be  that  new  methods  were  necessary  to  insure 
the  collection  of  the  public  revenues  and  the  discharge 
of  expenses  incurred  in  carrying  on  the  public  busi- 
ness. There  is  no  cause  for  the  landowner  to  com- 
plain of  the  method,  as  he  is  permitted  to  redeem  the 
land  at  any  time  within  three  years  from  the  date  of 
the  sale  for  an  amount  equal  to  the  cost  of  redemption 
at  the  time  of  redemption.  After  that  time  the  county 
commissioners  dispose  of  the  land  in  accordance  with 
the  general  provisions  of  the  law.  The  proposed  pur- 
chaser who  has  invested  nothing  and  who  is  informed 
by  the  statute  itself  that  the  county  treasurer  shall 
not  accept  bids  or  offers  from  any  persons  except  the 
owner,  his  heirs,  executors,  administrators,  and  as- 
signs, or  a  mortgagee  of  the  real  estate,  has  little 
cause  to  complain.  A  statute  requiring  a  sale  for  the 
smallest  quantity  of  the  land  that  will  discharge  the 
tax  lien  is  mandatory  upon  an  officer,  and  must  be 
strictly  pursued,  but  the  legislature  having  provided 
for  a  sale  of  the  whole  of. it,  the  officer  cannot  dis- 
regard its  provisions.  Our  attention  has  been  called 
to  Martin  v.  Snowden,  18  Grat.  145,  as  an  authority 
against  the  validity  of  such  a  statute,  and  language  is 
employed  in  the  decision  which  gives  countenance  to 
the  contention  of  the  plaintiflf,  but  the  judge  writing 
the  majority  opinion  expressly  states  that  he  did  not 
think  it  necessary  to  decide  the  question. 

The  claim  that  it  is  not  due  process  of  law  canno: 
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be  sustained.  Summary  proceedings  for  the  collec- 
tion of  delinquent  taxes  do  not  conflict  with  the  princi- 
ple that  no  man's  property  can  be  taken  from  him 
without  his  consent  except  by  due  process  of  law. " 
Here  the  landowner  has  had  notice  of  the  assessment 
and  an  opportunity  to  secure  the  correction  of  any  . 
errors  made  in  levying  the  taxes  against  the  land,  and 
there  are  abundant  remedies  if  a  sale  is  not  made  in> 
accordance  with  the  statutory  provisions.  The  con- 
stitution does  not  prescribe  how  land  shall  be  sold, 
and  a  statutory  provision  providing  a  means  of  sale  is 
within  the  power  of  the  legislature  and  not  in  conflict 
with  the  principle  named  or  with  other  constitutional 
restrictions.  (Pritchard  v.  Madren,  24  Kan.  486;  Mc- 
Millen  v.  Anderson,  95  U.  S.  37,  24  L.  Ed.  335 ;  Desty, 
Tax.  749.) 

The  plaintiff  also  attacks  the  validity  of  other  stat- 
utes which  make  provision  for  the  disposition  of 
lands  purchased  by  the  county  under  the  provisions 
of  chapter  162  of  the  Laws  of  1891.  This,  however, 
is  not  a  matter  of  concern  to  the  plaintifl*.  Assuming 
that  he  had  a  right  to  purchase,  he  sought  to  compel 
the  county  treasurer  to  accept  his  bid  and  tender,  but 
the  statute  authorizing  a  purchase  by  the  county  alone 
having  been  held  valid,  his  bid  and  tender  were 
properly  refused,  and  he  has  no  standing  to  institute 
a  judicial  inquiry  as  to  what  shall  be  done  by  the 
county  three  years  hence  as  to  the  sale  or  disposition 
of  the  lands  purchased  or  as  to  the  disposition  of  the 
proceeds  of  such  sale.  Whether  they  shall  be  dis- 
posed of  under  existing  statutes  or  one  to  be  enacted 
in  the  future  is  a  matter  of  legislative  discretion,  and 
not  of  any  concern  to  the  plaintiflF. 

The  motion  to  quash  the  alternative  writ  will  be 
sustained,  and  judgment  will  go  in  favor  of  the  de- 
fendants. 
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Mabk  Maxwell  et  al.  v.  W.  V.  Church,  as  Superin-       ^'^^  ^^^i 
tendent  of  Insurance. 

No.  11,979.    (68  Pao.  738.) 

1.  htBTmAntCfK— Revocation  of  AgenVs  License,  The  license  of 
an  authorized  resident  insurance  agent  cannot  be  revoked  bj  the 
superintendent  of  insurance  for  the  reason  that  he  divided  com- 
missions with  a  non-resident  agent  who  placed  with  the  Kansas 
agent  insurance  on  property  situated  in  this  state. 

2.  Laws  Construed  and  Applied,      The   provisions  of 

chapter  161  of  the  Laws  of  1889,  and  sections  18  and  23  ef  chap- 
ter d3,  Laws  of  1871,  construed  and  applied. 

Original  proceeding  in  mandamus.  Opinion  filed 
February  9,  1901.  In  banc.  Peremptory  writ  al- 
lowed. 

BTATEMKNT. 

This  is  an  application  for  a  writ  of  mandamus  to 
require  the  superintendent  of  insurance  to  issue  li- 
censes to  plaintiffs  authorizing  them  to  act  as  agents 
for  insurance  companies  admitted  to  transact  business 
in  this  state,  and  to  compel  the  revocation  by  said  super- 
intendent of  tin  order  heretofore  made  by  him  deny- 
ing  the  right  of  plaintiffs  to  represent  such  companies. 
The  offending  acts  charged  by  the  superintendent  of 
insurance  against  plaintiffs  as  such  agents  are  stated 
in  his  return,  as  follows  : 

**  Plaintiffs,  on  or  about  November  3, 1900,  at  Kan- 
sas City,  Kan.,  for  and  on  account  of  one  Sam  L. 
Casey,  an  insurance  agent  of  Kansas  City,  Mo.,  and 
a  non-resident  of  the  state  of  Kansas,  acting  through 
one  Harry  Rankin,  also  an  insurance  agent  of  Kan- 
sas City,  Mo.,  and  a  non-resident  of  the  state  of  Kan- 
sas, and  with  the  intention  and  for  the  purpose  of 
dividing  the  commission  with  said  Casey  or  Rankin, 
or  both  of  them,  did  write  and  issue  policy  No.  1,657,- 
398  in  the  British  America  Assurance  Company,  for 
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$1500,  premium  $11.25,  on  the  property  of  Ruddy 
Bros.,  located  in  Kansas  City,  Kan.,  and  also  one 
policy  No.  274,579  for  flOOO,  in  the  National  Assur- 
ance Company,  on  said  property,  premium  $7.50,  both 
at  the  solicitation  of  and  in  collusion  with  said  Bam 
L.  Casey  and  Harry  Rankin,  but  for  whom  and  for 
whose  solicitation  and  collusion  said  policies  would 
not  have  been  issued  by  said  plaintiflFs.  Said  conduct 
on  the  part  of  the  plaintiffs  was  in  direct  violation  of 
the  rules  and  orders  of  the  insurance  department  of 
this  state,  and  in  violation  of  section  18,  chapter  93, 
Session  Laws  of  1871,  of  this  state,  and  of  section  23 
of  said  chapter  93,  and  of  section  1  of  chapter  161, 
Laws  of  1889,  and  of  section  2  of  said  chapter  161." 

The  non-resident-agency  law,  which  defendant  sd- 
leges  has  been  violated  by  the  plaintiffs,  reads : 

**The  superintendent  of  insurance  is  prohibited  from 
issuing  a  license  or  authority  to  write  policies  of  fire 
insurance,  or  to  solicit  and  obtain  and  transact  fire- 
insurance  business,  to  any  person,  agent,  firm  or  cor- 
poration, unless  such  person,  agent,  firm  or  corporation 
is  a  legal  resident  of  the  state  of  Kansas  at  the  time 
such  authority  is  issued.  And  whenever  any  person, 
agent,  firm  or  corporation  so  authorized  to  issue  poli- 
cies of  fire  insurance  and  to  solicit  and  transact  fire- 
insurance  business  shall  remove  from  the  state  of 
Kansas,  the  authority  issued  to  such  person,  agent, 
firm  or  corporation  shall  be  revoked,  and  the  same 
shall  be  null  and  void.     (Laws  1889,  ch.  161,  §  1.) 

**  Any  fire  insurance  company  authorized  to  do  busi- 
ness by  the  superintendent  of  insurance  is  hereby  pro- 
hibited from  authorizing  or  allowing  any  person, 
agent,  firm  or  corporation  who  is  a  non-resident  of 
the  state  of  Kansas  from  issuing  or  causing  to  be 
issued  any  policy  or  policies  of  insurance  on  property 
located  in  the  state  of  Kansas.  (Laws  1889,  ch.  161, 
§2.) 

'^That  whenever  the  superintendent  of  insurance 
shall  have  or  receive  notice  or  information  that  any 
fire   insurance   company  authorized   to  do  business 
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in  the  state  of  Kansas  has  authorized  or  permitted 
any  person,  agent,  firm,  or  corporation,  non-resident 
of  the  state  of  Kansas,  to  procure  or  issue  policies 
of  insurance  on  property  in  the  state  of  Kansas, 
the  superintendent  shall  immediately  investigate  or 
cause  to  be  investigated  the  business  done  by  any 
such  fire  insurance  company  so  authorized  to  do 
business  in  the  state  of  Kansas,  whether  it  has 
permitted  or  allowed  its  fire-insurance  policy  or  poli- 
cies to  be  obtained  and  issued  on  property  located 
in  the  state  of  Kansas  by  any  agent,  person,  firm,  or 
corporation,  non-resident  of  the  state  of  Kansas ;  and 
if  any  insurance  company  has  violated  any  of  the 
above  provisions,  such  fire  insurance  company  shall 
have  its  license  or  authority  to  do  business  in  the 
state  of  Kansas  revoked  by  the  superintendent  of  in- 
surance, and  such  fire  insurance  company  shall  be 
prohibited  from  doing  any  insurance  business,  or 
receiving  authority  from  the  superintendent  of  in- 
surance to  do  any  insurance  business  in  the  state  of 
Kansas,  for  one  year  from  the  date  of  the  revocation 
of  such  authority ;  and  the  superintendent  of  insur- 
ance shall  cause  a  notice  thereof  to  be  published  in 
any  paper  of  general  circulation  published  in  the  city 
of  Topeka,  and  after  the  publication  of  such  notice  it 
shall  be  unlawful  for  any  person,  agent,  firm  or  cor- 
poration of  such  insurance  company  to  procure  any 
new  applications  for  insurance  or  to  issue  any  new 
policies.'*  (Laws  1889,  ch.  161,  §3 ;  Gen.  Stat.  1899. 
§§3327-3329;  Gen.  Stat.  1897,  ch.  74,  §§71-73.) 

The  plaintiffs  have  demurred  to  the  return  of  the 
superintendent  to  the  alternative  writ. 

A.  A.  Oodard,  attorney-general,  and  /.  S.  West,  for 
defendant. 

L.  C.  BoyUj  J.  D.  McCue,  and  A.  F.  WiUicms,  for 
plaintiffs. 
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The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  Section  1  of  the  non-resident-agency 
law,  set  out  in  the  statement,  prohibits  the  superin- 
tendent of  insurance  from  issuing  a  license  to  a  non- 
resident agent,  and  provides  that  when  a  resident 
agent  removes  from  the  state  the  authority  thereto- 
fore given  shall  be  revoked.  An  order  made  by  the 
superintendent  under  this  section  operates  directly 
against  the  agent  himself.  Section  2  of  the  act  pro- 
hibits any  fire  insurance  company  from  authorizing 
or  allowing  any  person,  agent,  firm  or  corporation, 
being  a  non-resident  of  this  state,  from  issuing  or 
causing  to  be  issued  any  policy  of  insurance  on  prop- 
erty located  in  Kansas.  The  prohibition  of  this  section 
applies  to  the  offending  insurance  companies,  and  not 
their  agents.  The  same  may  be  said  of  section  3. 
The  authority  of  the  superintendent  under  said  sec- 
tion is  confined  to  a  revocation  of  the  license  of  the 
insurance  company  in  case  it  has  permitted  any  per- 
son or  agent,  a  non-resident  of  this  state,  to  procure 
or  issue  policies  of  insurance  on  property  in  Kansas. 
It  will  be  seen  that,  except  in  the  first  section  of  the 
law,  no  power  over  the  licenses  of  agents  is  given  to 
the  superintendent  of  insurance.  It  is  clear  that 
the  acts  of  the  superintendent  of  insurance  were  not 
justified  under  chapter  161  of  the  Laws  of  1889. 

In  the  return  the  defendant  avers  also  that  plain- 
tifl^s  have  violated  sections  18  and  23  of  chapter  93, 
Laws  of  1871.  This  act  is  entitled  "An  act  to  estab- 
lish an  insurance  department  in  the  state  of  Kansas, 
and  to  regulate  the  companies  doing  business  there- 
in.''  Section  18  (Gen.  Stat.  1899,  §  3260 ;  Gen.  Stat. 
1897,  ch.  74,  §  123)  reads : 

**  Sec.  18.  It  shall  be  unlawful  for  any  person,  com- 
pany or  corporation  in  this  str.te,  either  to  procure. 
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receive  or  forward  applications  for  insurance  in  any 
company  or  companies  not  organized  under  the  laws 
of  this  state,  or  in  any  manner  to  aid  in  the  transac- 
tion of  the  business  of  insurance  with  any  such  com- 
pany, unless  duly  authorized  by  such  company  and 
licensed  by  the  superintendent  of  insurance,  in  con- 
formity to  the  provisions  of  this  act ;  and  any  person 
violating  the  provisions  of  this  section  shall  be  liable 
to  a  penalty  of  five  hundred  dollars  for  each  oflfense, 
to  be  collected  as  other  penalties  under  this  act." 

This  section  could  be  better  understood  if  it  followed 
the  succeeding  section  19.  We  think  it  should  be 
read  as  a  part  of  or  as  supplemental  to  section  19, 
and  in  that  connection  its  penalties  are  visited  on 
agents  of  foreign  insurance  companies  doing  business 
in  Kansas  without  due  authority  from  the  companies 
they  claim  to  represent,  and  unless  licensed  as  agents 
by  the  superintendent  of  insurance.  Section  23  (Gen. 
Stat.  1899,  §3265;  Gen.  Stat.  1897,  ch.  74,  §122)  of 
the  same  act  provides  : 

*'Sbc.  23.  The  provisions  of  this  act  shall  apply  to 
individuals  and  partners,  and  to  all  companies  and 
associations,  whether  incorporated  or  not,  now  or 
hereafter  engaged  in  the  business  of  insurance.  It 
shall  be  unlawful  for  any  company,  corporation  or 
association,  whether  organized  in  this  state  or  else- 
where, either  directly  or  indirectly,  to  engage  in  the 
business  of  insurance,  or  to  enter  into  any  contracts 
substantially  amounting  to  insurance,  or  in  any 
manner  to  aid  therein,  in  this  state,  without  first 
having  complied  with  all  the  provisions  of  this  act. 
And  any  corporation,  company  or  association  violat- 
ing the  provisions  of  this  section,  and  any  individual, 
company,  association  or  corporation  aiding  in  any 
manner,  either  as  agent  or  otherwise,  in  such  viola- 
tion, shall  be  liable  to  a  penalty  of  five  hundred  dol- 
lars, to  be  collected  as  other  penalties  under  this  act.'* 

It  is  apparent  that  the  purpose  of  section  23  is  to 
prohibit  the  business  of  insurance  being  carried  on  by 
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any  company  without  haying  first  received  a  license 
so  to  do  from  the  superintendent  of  insurance.  It 
has  no  application  to  companies  that  are  licensed  and 
have  complied  with  all  the  provisions  of  the  statute. 

We  find  no  provision  of  law  which  justifies  the  de- 
fendant in  revoking  the  licenses  of  plaintifi's  for  the 
reasons  given  in  the  return  of  the  superintendent  of 
insurance  to  the  alternative  writ. 

A  peremptory  writ  of  mandamus  will  be  allowed. 


W.  P.  Biggs,  as  Administrator ^  etc.,  v.  The  Consoli- 

DATBD  BaBB  WiBB  CoMPANY. 
No.  11308.  (88Pao.740.) 
Pbrsoital  Ijujjtry  —  Contributory  Negligence— Question  for 
Jury,  Where  a  boy  was  killed  hj  his  clothes  catching  in  an  on- 
protected  shaft  exposed  in  a  place  where  children  were  accus- 
tomed to  play,  whether  the  boy  should  have  seen  the  projecting 
set-screw  which  caught  his  clothing,  and  have  appreciated  the 
danger,  and  whether  the  machinery  was  dangerous,  and  known  to 
be  such,  because  the  place  was  frequented  by  children,  and 
whether  defendants  were  negligent  in  leaving  it  unooyered  and 
unprotected,  were  questions  for  the  jury. 

Error  from  Douglas  district  court;  Samubl  A. 
Biggs,  judge.  Opinion  filed  February  9,  1901.  In 
banc.    Reversed. 

R.  E.  Melvin,  for  plaintiflF  in  error. 
W.  W.  Nevison,  for  defendant  in  error. 

Per  Curiam:  This  is  the  second  coming  of  this  case. 
When  it  was  here  before  we  held  that  the  petition 
stated  a  cause  of  action,  and  the  case  was  remanded 
for  trial.  {Biggs  v.  Wire  Co.,  60  Kan.  217,  56  Pac.  4, 
44  L.  R.  A.  655.)  At  the  trial,  testimony  was  offered 
by  the  plaintiff  which  we  think  tended  to  sustain  the 
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averments  of  the  petition,  but  the  court  sustained  a 
demurrer  to  the  evidence  and  took  the  case  from  the 
jury.  The  testimony,  although  not  full  and  satisfac- 
tory in  some  respects,  tended  to  show  that  the  place 
where  the  boy  was  killed  was  attractive  to  children, 
and  that  children  actually  did  frequent  it  with  the 
knowledge  of  defendant,  and  that  the  uncovered  and 
unprotected  shaft  and  appliance  by  which  the  boy  was 
killed  was  dangerous.  There  was  testimony,  too,  that 
the  set-screw  on  the  shaft  which  caught  the  boy's 
clothing  only  projected  about  two  inches  and  could 
not  easily  be  seen  when  the  shaft  was  in  motion ;  that 
the  velocity  of  the  shaft  at  the  time  the  boy  was  caught 
was  from  eighty  to  ninety  revolutions  per  minute,  and 
when  revolving  at  that  rate  it  appeared  to  some  like  a 
band  around  the  shaft.  It  therefore  appears  that  the 
case  is  substantially  in  the  same  condition  that  it  was 
when  it  was  here  before.  It  was  then  held  that  the 
question  of  whether  the  boy  was  of  sufficient  intelli- 
gence, natural  capacity,  foresight  and  judgment  to  be 
guilty  of  contributory  negligence  was  for  the  determina- 
tion of  the  jury,  and  the  same  may  be  said  with  respect 
to  whether  the  boy  could  and  should  have  seen  the 
projecting  set-screw  and  have  appreciated  the  danger 
of  going  near  to  the  same.  Whether  the  place  was 
dangerous  and  known  to  be  such,  because  it  was  at- 
tractive to  and  known  to  be  frequented  by  children, 
and  whether  the  defendant  was  guilty  of  negligence 
in  leaving  it  uncovered  and  unprotected,  are  also  jury 
questions.  There  appears  to  have  been  testimony 
tending  to  sustain  the  material  averments  of  the  peti- 
tion, and,  applying  the  views  expressed  when  the  case 
was  here  before,  we  must  hold  that  error  was  com- 
mitted in  taking  the  case  from  the  jury. 

The  judgment  will  be  reversed  and  the  cause  re- 
manded for  another  trial. 
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63  »75|  The  State  op  Kansas  v.  The  Board  op  County 


65    :J46 


•  OOMMISBIONSBS   OP   THE    CoUNTY    OP   WiCHITA. 

f  No.  11.496.    (6iPao.45.) 

'Refunding  Bonds — Power  of  County  Commissioner » — Estoppel 
^  by  Mecital  in  Bonds,  Boards  of  county  commissionera  are  au- 
thorized to  refund  bonded  indebtedness  which  has  been  outstand- 
ing for  more  than  two  years;  and  where  a  board  issues  refunding 
\  bonds  under  the  refunding  act  (Laws  of  1891,  oh.  163;  Qen.  Stat 
1897,  ch.  48,  §§  1,  3,  4;  Gen.  Stat.  1899,  §§  617,  619,  520),  and  re- 
cites  on  the  face  of  the  refunding  bonds  that  the  debt  refunded  is 
county  bonds  which  actually  existed  when  the  act  was  passed, 
and  which  had  been  outstanding  for  more  than  two  years,  and 
that  all  prerequisite  facte  existed,  and  all  conditions  precedent  to 
the  issue  of  refunding  bonds  had  been  complied  with,  and  at  the 
same  time  makes  a  full  report  to  the  auditor  of  state  of  the  steps 
taken  and  the  proceedings  had  in  the  matter  of  refunding,  as  the 
refunding  act  requires,  certifying  that  all  acts,  conditions  and 
things  required  to  be  done  precedent  to  the  issue  of  the  bonds  bad 
been  properly  done  and  performed,  the  defense  that  the  debt  re- 
funded was  not  bonded  indebtedness,  nor  bonds  which  had  been 
outstanding  for  more  than  two  years,  is  not  available  as  against  a 
bona  ftde  holder ;  nor  can  the  county,  under  the  facts  of  this  case, 
escape  liability  on  the  ground  that  the  bonds  issued  exceeded  in 
amount  the  limit  prescribed  by  the  refunding  act. 

Error  from  Wichita  district  court;  J.  E.  Andrews, 
judge.  Opinion  filed  March  9,  1901.  In  banc.  Re- 
versed. 

A.  A.  Oodard,  attorney-general,  and  /.  S.  West,  for 
plaintiff  in  error. 

John  Bwms,  county  attorney,  /.  S.  &  J.  W.  CaldweUy 
and  WaggeneVf  Horton  &  OtTy  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  J. :  This  is  an  action  brought  on  behalf 
of  the  state  to  recover  on  the  interest  coupons  of  mu- 
nicipal bonds  issued  by  the  county  of  Wichita,  and  it 
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is  the  second  time  that  the  controversy  has  been  be- 
fore us  for  consideration.  ( The  State  v.  Wichita  County, 
59  Kan.  512,  53  Pac.  478.)  The  bonds  in  issue  are 
known  as  refunding  bonds,  authorized  by  chapter  163 
of  the  Laws  of  1891  (Gen.  Stat.  1897,  ch.  48,  §§  1,  3, 4 ; 
Gen.  Stat.  1899,  §§  517, 519, 520) ,  and  purport  to  have 
been  issued  to  refund  bonds  previously  issued  by  the 
county  in  aid  of  the  construction  of  two  railroads.  In 
1887  the  electors  of  the  county  voted  bonds  to  aid  in 
the  construction  of  a  railway  of  the  Chicago,  Kansas 
&  Western  Railroad  Company,  to  the  amount  of  $80,- 
000,  and  also  of  the  railway  of  the  Denver,  Memphis 
&  Atlantic  Railroad  Company,  to  the  amount  of  $55,- 
000 ;  and  the  county  was  to  receive  an  equal  amount 
of  the  capital  stock  of  each  company  in  exchange  for 
the  county  bonds  that  were  to  be  issued. 

It  was  alleged,  and  testimony  was  oflFered  to  show, 
that  the  original  bonds  were  not  in  fact  issued  to  the 
railroad  companies,  but  that,  after  the  vote  was  taken 
and  the  railroads  built,  a  dispute  between  the  county 
and  the  railroad  companies  arose  as  to  the  issuance 
of  the  bonds.  Finally  a  compromise  was  effected,  in 
which  the  Chicago,  Kansas  &  Western  Railroad  Com- 
pany agreed  to  accept  refunding  bonds  in  the  amount 
of  155,000,  and  the  Denver,  Memphis  &  Atlantic 
Railroad  Company  agreed  to  accept  refunding  bonds 
in  the  sum  of  |30,000.  Instead  of  issuing  the  original 
bonds  and  then  refunding  them,  the  commissioners 
made  a  record  reciting  that  the  original  bonds  were 
issued  and  were  in  existence,  and  that  upon  a  com- 
promise being  made  the  refunding  bonds  were  issued 
to  take  them  up. 

The  refunding  bonds  that  were  issued,  and  which 
are  now  in  dispute,  contained  recitals  that  they  were 
issued  for  the  purpose  of  refunding  the  bonded  in- 
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debtedness  of  the  county,  in  conformity  to  and  in 
compliance  with  chapter  163  of  the  Laws  of  1891 
(Gen.  Stat.  1897,  ch.  48,  §§1,  3,  4;  Gen.  Stat.  1899, 
§§  517,  519,  520)  ;  that  the  bonded  indebtedness  re- 
funded actually  existed  at  the  time  of  the  passage  of 
the  said  act  of  1891 ;  that  proper  evidence  of  such  in- 
debtedness for  which  the  bonds  were  issued  had  been 
delivered  up  for  cancelation ;  that  the  bonds  so  de- 
livered up  for  cancelation  had  been  issued  and  out- 
standing for  more  than  two  years  before  the  order  for 
refunding  the  same,  and  that  all  acts,  conditions  and 
tilings  required  by  the  said  act  of  the  legislature  to  be 
done  precedent  to  the  issuance  of  the  bonds  had  been 
properly  done  and  performed.  In  addition  to  this  re- 
cital, a  report  was  made  by  the  board  to  the  auditor 
of  state  showing  that  the  refunding  bonds  had  been 
issued  in  lieu  of  other  existing  bonds,  and  that  the 
bonds  for  which  the  refunding  bonds  had  been  issued 
had  been  delivered  up  for  cancelation  and  had  been 
duly  canceled,  and  had  marked  across  the  faces  there- 
of, in  plain  manner,  the  words  *'Paid  in  full,"  and 
also  that  an  order  had  been  made  for  the  destruction 
of  the  surrendered  bonds,  describing  them,  and,  in 
pursuance  of  the  order,  and  in  the  open  session  of  the 
board  and  in  the  presence  thereof,  the  bonds  funded 
were  burned  and  destroyed.  The  auditor  of  state 
thereupon  registered  the  refunding  bonds  in  question, 
and  indorsed  on  the  back  of  them  a  certificate  that 
they  had  been  regularly  and  legally  issued,  according 
to  the  provisions  of  the  Laws  of  1891,  and  that  the 
signatures  attached  thereto  were  genuine. 

More  than  two  years  afterward  the  refunding  bonds 
so  issued  and  registered  were  purchased  by  the  school- 
fund  commissioners  for  the  benefit  of  the  permanent 
school  fund,  and  for  about  four  years  thereafter  the 
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county  regularly  paid  the  interest,  but  afterward  de- 
fault was  made  and  the  attorney-general  brought  this 
action.  It  was  developed  on  the  trial  and  found  by 
the  court  that  the  railroad  bonds  voted  by  the  people 
of  the  county  were  not  actually  issued,  and  that  the 
refunding  bonds  in  question  were  not  issued  in  lieu 
of  other  bonds;  that  no  evidence  of  indebtedness  of 
any  character  was  surrendered  for  cancelation,  and 
that  no  bonds  or  coupons  were  destroyed  by  the  county 
commissioners  at  the  time  the  refunding  bonds  were 
issued.  It  was  also  found  that  the  refunding  bonds 
issued  were  in  excess  of  five  per  cent,  of  the  total  val- 
uation of  the  taxable  property  of  Wichita  county. 
As  will  be  observed,  the  recitals  in  the  bonds  are  full 
and  complete,  and  show  that  all  of  the  conditions 
prerequisite  to  an  issuance  of  the  bonds  had  been  com- 
plied with,  and  that  they  were  regularly  and  honestly 
issued  by  the  proper  oflBcers  of  the  county.  Do  these 
recitals,  and  the  certificate  of  the  officers  that  all  of 
the  facts  necessary  to  the  issue  of  the  bonds  existed 
and  that  all  the  requirements  of  the  law  had  been 
complied  with,  estop  the  county  from  denying  the  ex- 
istence of  the  facts  of  the  non-compliance  with  the 
requirements  in  an  action  upon  them  by  a  bona  fide 
holder  ? 

The  general  rule  is  that  individuals  cannot  by  their 
representations  induce  others  to  purchase  property  or 
part  with  money  and  afterward  deny  the  representa- 
tions or  repudiate  the  obligations  assumed  on  the  faith 
of  their  representations.  In  their  dealings  municipal 
and  other  corporations  are  held  to  the  same  rule  of 
truth  and  honesty  as  individuals,  and  the  innocent 
purchaser  of  municipal  bonds  has  a  right  to  assume 
that  the  officers  representing  the  municipality  are 
honest  and  that  the  statements  made  in  the  exercise  of 
32— 62  KAN. 
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their  authority  are  true.  Business  is  transacted  and 
justice  administered  upon  the  presumption  that  pri- 
vate citizens  and  public  officials  are  honest  and  faith- 
ful, and  the  presumption  continues  until  the  contrary 
is  shown.  This  presumption,  together  with  the  nego- 
tiable quality  of  municipal  bonds  and  the  conclusive- 
ness of  recitals  in  them,  greatly  facilitates  their  sale 
and  exchange  and  largely  increases  their  value.  Of 
course,  officers  cannot  issue  municipal  bonds  unless  the 
law  vests  them  with  power  to  issue  such  bonds,  and 
where  there  is  no  power  o£^cers  cannot  by  recitals 
merely  bind  the  municipality  or  estop  it  to  deny  the 
truth  of  the  recitals.  The  general  rule  is,  however, 
that  if  under  any  state  of  facts  and  circumstances  there 
is  lawful  power  in  the  municipality  and  its  officers  to 
issue  bonds,  they  may,  by  recitals  in  the  bonds,  estop 
the  municipality  to  deny  the  existence  of  the  pre- 
requisite facts  and  circumstances  recited,  unless  the 
law  prescribes  a  particular  test,  such  as  a  public  rec- 
ord, for  the  determination  of  the  existence  of  such  facts 
and  circumstances. 

In  behalf  of  the  county,  it  is  contended  that  whether 
bonds  had  been  issued  and  outstanding  for  two  years 
prior  to  the  issuance  of  the  funding  bonds  in  contro- 
versy might  have  been  ascertained  from  the  records 
of  the  county  clerk  and  auditor  of  state  under  certain 
general  provisions  of  the  statute.  (Gen.  Stat.  1897, 
ch.  46,  §§  13,  14 ;  Gen.  Stat.  1899,  §§  488,  489.)  The 
act  under  which  the  refunding  bonds  were  issued 
(Laws  1891,  ch.  163  ;  Gen.  Stat.  1897,  ch.  48,  §§  1,  3, 
4;  Gen.  Stat.  1899,  §§517,  519,  520)  does  not  limit 
the  bonds  to  be  refunded  to  those  which  may  have 
been  entered  or  registered  by  the  county  clerk  or  other 
officer.  On  the  other  hand,  it  expressly  authorizes 
the  funding  of  bonds  which  have  been  issued  and  out- 
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Standing  for  more  than  two  years,  without  reference 
to  the  registration.  A  bond  is  not  invalid  because  it 
has  not  been  registered,  and  there  is  no  reason  why 
unregistered  bonds  legally  issued  and  which  have  been 
outstanding  a  sufficient  length  of  time  should  not  be 
refunded.  Then,  again,  the  refunding  act  itself  un- 
der which  the  bonds  in  question  were  issued  requires 
the  county  commissioners  to  ascertain  and  certify  on 
the  face  of  the  bonds  that  they  were  issued  under  that 
act.  (Gen.  Stat.  1897,  ch.  48,  §2;  Gen.  Stat.  1899, 
§518.)  It  thus  appears  that  the  act  expressly  au- 
thorizes recitals ;  and  it  goes  still  further,  and  pro- 
vides that  a  public  record  shall  be  made  of  all  bonds 
issued  in  pursuance  of  the  act,  not  only  with  the 
county  clerk  but  also  with  the  auditor  of  state.  The 
commissioners  are  required  to  make  and  forward  to 
the  auditor  of  state  a  certified  statement  of  all  the  pro- 
ceedings had  by  them  in  issuing  the  bonds,  and  that 
the  bonds  had  been  issued  in  all  respects  in  conform- 
ity with  the  act,  for  certain  indebtedness  surrendered, 
distinctly  describing  the  indebtedness  surrendered  and 
the  bonds  issued,  and  also  that  they  had  been  duly 
registered,  which  statement  is  required  to  be  signed 
by  the  officers  signing  the  bonds  and  attested  by  the 
clerk.  Thus  we  see  that  the  act  itself  not  only  pro- 
vided for  recitals,  but  also  for  a  record  in  the  auditor's 
office  containing  a  detailed  statement  showing  all  im- 
portant facts  as  to  the  debt  refunded  and  the  right 
and  authority  to  refund,  and  all  the  steps  taken  in  the 
matter  of  refunding.  In  this  instance  the  statement 
was  made  and  filed  by  the  county  commissioners,  and 
the  public  record  so  made  corresponded  with  and  sus- 
tained the  recitals  in  the  bonds  in  every  particular 
and  showed  that  they  were  regularly  and  legally 
issued. 
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The  county  commissioners  are  the  authorized  agents 
of  the  county  to  control  its  business  and  financial  con- 
cerns, and  their  statement  made  in  pursuance  of  the 
statute  was  an  assurance  to  the  school-fund  commis- 
sioners that  the  debt  funded  was  a  valid  one,  and  that 
it  was  in  the  form  of  bonds  which  had  been  outstand- 
ing for  more  than  two  years  before  the  time  of  re- 
funding. In  addition  to  their  general  authority  the 
commissioners  had  specific  power  to  refund  bonded 
indebtedness.  In  the  exercise  of  that  power  it  de- 
volved upon  them  to  ascertain  and  determine  that  the 
debt  oifered  to  be  refunded  was  bonded  indebtedness, 
and,  further,  that  such  indebtedness  had  been  out- 
standing for  more  than  two  years.  It  being  incumbent 
on  them  to  ascertain  and  determine  these  prerequisite 
facts,  their  decision,  and  the  recitals  by  them  as  to  the 
existence  of  such  facts,  and  also  that  all  conditions 
precedent  had  been  complied  with,  are  conclusive  in 
favor  of  the  bona  fide  holder. 

These  conclusions  follow  from  a  long  line  of  decisions 
of  the  federal  courts,  including  the  United  States  su- 
preme court,  as  to  the  conclusive  effect  of  recitals  in 
municipal  bonds.  Most  of  the  cases  involving  this 
question  are  triable,  and  are  in  fact  tried,  in  the 
federal  courts,  and,  it  being  a  subject  of  general  juris- 
prudence which  these  courts  determine  for  themselves 
independently  of  the  rulings  of  the  state  courts,  and 
which  has  been  so  frequently  and  fully  considered, 
we  are  constrained  to  follow  the  rules  established  by 
the  supreme  court  of  the  United  States,  whatever 
might  have  been  our  own  views  of  some  phases  of  the 
question  if  we  had  first  been  called  upon  to  decide 
them.  It  is  contended  that  there  has  been  a  depart- 
ure from  the  rule  in  Sutliffv.  Lake  County  Commission- 
ers, 147  U.  S.  230,  13  Sup.  Ot.  318,  87  L.  Ed.  146, 
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and  some  of  the  language  used  in  the  opinion  gives 
cause  for  the  contention  ;  but  the  later  cases,  and  espe- 
cially Gv^nison  County  CommissioTiera  v.  E.  H,  Rollins 
et  at.,  173  U.  S.  255,  19  Sup.  Ct.  390,  43  L.  Ed.  689, 
in  which  the  preceding  cases  are  fully  reviewed,  leave 
no  doubt  of  a  purpose  to  adhere  to  the  doctrine  of  the 
conclusiveness  of  recitals.  The  circuit  court  of  the 
United  States  recently  passed  on  the  validity  of  re- 
funding bonds  of  Wichita  county  which  were  issued 
under  exactly  similar  circumstances  as  those  in  contro- 
versy here,  and  were  in  fact  a  part  of  the  same  series. 
The  validity  of  the  bonds,  and  the  right  of  a  bona  fide 
holder  to  recover  on  them,  was  decided  upon  the 
grounds  asserted  here,  and  we  delayed  the  determina- 
tion of  this  case  a  considerable  time  awaiting  a  deci- 
sion by  that  court.  A  few  weeks  ago  the  case  was 
decided  from  the  bench  by  a  unanimous  court,  and  it 
was  ruled  that  recitals  were  conclusive,  and  that  the 
county  was  estopped  to  deny  the  facts  recited. 

Our  conclusion  from  all  the  authorities  is  that,  as 
against  the  state,  the  recitals  on  the  face  of  the  bonds 
estop  the  county  from  denying  the  truth  of  the  same, 
and  it  is  no  defense  that  the  debt  refunded  was  not  in 
fact  bonded  indebtedness,  nor  that  the  bonds  certified 
to  have  been  refunded  were  not  outstanding  more 
than  two  years  before  the  time  of  the  refunding. 
Among  the  authorities  supporting  our  conclusion, 
we  cite  the  following :  Commissioners  of  Knox  County, 
Indiana,  v.  Aspinwall  et  at.,  21  How.  (U.  S.)  539,  16 
L.  Ed.  208 ;  Town  of  Coloma  v.  Eaves,  92  U.  S.  490, 
23  L.  Ed.  579 ;  Orleans  v.  Piatt,  99  U.  S.  676,  25  L. 
Ed.  404 ;  Hackett  v.  Ottawa,  99  id.  86,  25  L.  Ed.  363 ; 
City  of  Cadillac  v.  Woonsocket  iTist.  for  Savings,  58  Fed. 
935,  7  C.  C.  A.  574,  16  U.  S.  App.  544 ;  City  of  Huron 
V.  Second  Ward  Sav.  Bank,  86  Fed.  272,  30  C.  C.  A.  38, 
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49  L.  R.  A.  539;  Board  of  ComWs  v.  JEtna  Ins.  Co., 
90  Fed.  222,  32  C.  C.  A.  535,  61  U.  S.  App.  41 ;  Na- 
tioncU  Life  Ins.  Co.  v.  Board  of  Education^  62  Fed.  778, 
10  C.  C.  A.  637,  27  U.  S.  App.  244;  Board  of  ComWs' 
V.  Society  for  Savings,  101  Fed.  767,  41  C.  C.  A.  667; 
Hughes  County  v.  Livingston,  104  Fed.  306,  43  C.  C.  A. . 
541 ;  Clapp  v.  Otoe  County,  104  Fed.  473  ;  Chaffee  County 
V. Potter,  142  U.  S.  355, 12  Sup.  Ct.  216, 35  L.  Ed.  1040 ; 
Evansville  v.  Dennett,  161  id.  434,  16  Sup.  Ct.  613, 
40  L.  Ed.  760 ;  Provident  Trust  Co.  v.  Mercer  County, 
170  id.  593,  18  Sup.  Ct.  788,  42  L.  Ed.  1156 ;  Gun- 
nison County  V.  Rollins,  173  id.  255,  19  Sup.  Ct.  390, 
43  L.  Ed.  689. 

There  is  a  further  contention  that  ,the  refunding 
bonds  issued  were  in  excess  of  the  amount  which  the 
county  was  authorized  to  issue  ;  but  this  question,  like 
those  that  have  been  considered,  was  for  the  determi- 
nation of  the  board,  and,  under  the  rule  of  the  authori- 
ties, its  certificate  and  recitals  preclude  an  inquiry  into 
those  matters «  as  against  a  bona  fide  holder.  Aside 
from  that  consideration,  it  would  appear  that  the  in- 
debtedness of  the  county  was  not  increased  by  the  act 
of  refunding.  For  the  purposes  of  this  case  it  must 
be  assumed  that  the  debt  refunded  was  a  valid  bonded 
indebtedness,  and  the  refunding  bonds  issued,  instead 
of  increasing  the  debt  of  the  county,  actually  compro- 
mised and  diminished  it.  Besides^  the  provision  of 
the  statute  under  which  the  bonds  were  issued  fixes 
the  limitation,  and  manifestly  it  has  no  application  to 
the  bonds  in  controversy  here.  The  limitation  is 
found  in  section  2  of  the  act,  and  is  as  follows : 

''That  except  for  the  refunding  of  outstanding 
bonds  or  matured  coupons  thereof  or  judgments  there- 
on, no  bonds  of  any  class  or  description  shall  here- 
after be  issued  where  the  total  bonded  indebtedness 
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of  such  county  or  township  would  thereby  exceed  five 
per  cent,  of  the  assessment  for  taxation  as  shown  by 
the  last  finding  and  determination  of  the  proper  board 
of  equalization/'  etc. 

As  will  be  observed,  funding  bonds  and  the  cou- 
pons thereof,  as  well  as  judgments  thereon,  are  ex- 
cepted from  the  limitation,  and,  obviously,  it  was  not 
the  legislative  purpose  to  prohibit  the  refunding  of 
outstanding  bonds,  whether  over  or  under  the  limita- 
tion. In  effect,  the  legislature  has  declared  that  no 
bonds  of  any  class  or  description  other  than  outstand- 
ing bonds  shall  be  issued  where  the  total  debt  would 
exceed  the  limit  fixed. 

It  follows  that  the  judgment  of  the  district  court 
must  be  reversed  and  the  cause  remanded  for  further 
proceedings  in  accordance  with  the  views  expressed 
herein. 


B.  H.  Campbell  et  al.  v.  George  M.  Grimes. 

No.  11,658.    (M  Pao.  62.) 

Riparian  Rights — Injunction,  A  lower  riparian  proprietor  may 
enjoin  an  upper  one  from  diverting  waters  from  the  stream  which 
the  latter  does  not  apply  to  some  beneficial  use  but  allows  to  run 
to  waste. 

Error  from  Clark  district  court ;  Francis  C.  Price, 
judge.  Opinion  filed  March  9,  1901.  In  bane.  Af- 
£rmed. 

Sutton,  Scates  &  Driskell,  for  plaintiflfs  in  error. 
J.  M.  Qraalumhi  for  defendant  in  error. 


Digitized  byLjOOQlC 


504         SUPREME  COURT  OF  KANSAS. 
Campbell  v.  Grimes. 

The  opinion  of  the  court  was  delivered  by 

DosTBB,  C.  J. :  This  was  an  action  of  injunction 
brought  by  the  defendant  in  error  as  plaintiff  against 
the  plaintiffs  in  error  to  restrain  the  diversion  of  water 
from  a  stream  on  which  the  plaintiff  was  a  lower, 
the  defendants  upper  riparian  proprietors.  The  in- 
junction was  made  perpetual,  wherefore  the  defend- 
ants have  prosecuted  error  to  this  court. 

From  the  pleadings,  it  would  seem  that  the  plaintiff 
based  his  right  to  the  injunction  upon  some  previous 
appropriation  of  the  water  by  condemnation  proceed- 
ings, had  under  some  of  the  statutes  relating  to  the 
subject  of  irrigation ;  but  the  case  was  not  tried  wholly 
upon  his  right  acquired  under  the  statute,  but  also 
upon  his  common-law  right  independently  of  the  stat- 
ute ;  and  the  terms  in  which  the  judgment  of  the 
court  was  rendered  are  comprehensive  of  his  common- 
law  as  well  as  of  his  statutory  right.  It  will  not  be 
necessary  to  consider  the  character  or  measure  of 
right,  if  any,  acquired  by  the  plaintiff  under  the 
statutory  condemnation  proceedings.  The  evidence 
showed  that  the  defendants  in  error,  the  upper  ripa- 
rian proprietors,  first  conducted  water  out  of  the 
stream  through  two  ditches,  and  finally  through  a 
third  one.  No  complaint  was  made  of  the  diversion 
of  the  water  through  the  first  two  ditches.  The 
plaintiff  conceded  the  right  of  the  defendants  to 
the  exclusive  use  of  such  water  as  was  conducted 
through  those  ditches.  He  complained  only  of  the 
diversion  of  water  through  the  last  one,  and  the 
ground  of  his  complaint  was  that  the  water  diverted 
through  that  ditch  was  applied  by  the  defendants  to 
no  substantial,  beneficial  use,  but,  on  the  contrary, 
that  it  was  allowed  to  run  to  waste  upon  a  sand-bar 
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and  contiguous  non-productive  land.  This  claim  was 
well  supported  by  the  evidence,  and  its  truthfulness 
is  included  in  the  general  findings  and  judgment  of 
the  court.  What,  then,  is  the  law  governing  such 
case? 

Some  doubts  may  have  existed  in  the  ancient  com- 
mon law  as  to  the  right  of  an  upper  riparian  pro- 
prietor to  appropriate  all  of  the  water  flowing  through 
his  land,  whether  necessary  to  his  reasonable  purposes 
or  not ;  but  there  can  be  no  doubt  now  that  he  has  no 
right,  as  against  a  lower  proprietor,  to  appropriate 
any  more  of  the  water  of  the  stream  than  is  needed 
for  his  own  beneficial  uses.  The  uniform  holdings  of 
the  courts  are  that  he  has  no  such  right,  and  upon 
the  non-existence  of  such  right  plans  for  the  equi- 
table division  of  water  among  riparian  proprietors 
have  been  devised  by  statute  in  all  of  the  states  where 
irrigation  can  be  successfully  practiced.  (Kinney, 
Irr.  §§  165,  166.) 

•'Water  is  too  precious  an  article  in  the  arid  region 
to  be  permitted  to  run  to  waste,  and  the  great  weight 
of  modern  authorities  hold  that  where  a  person  has 
diverted  a  certain  portion  of  the  waters  of  a  stream, 
and  permits  part  of  the  water,  so  diverted,  to  run  to 
waste,  or  fails  to  use  a  certain  portion  of  the  water 
for  some  beneficial  use  or  purpose,  he  can  only  hold 
that  part  of  the  water  diverted  which  has  been  actually 
applied  to  some  beneficial  use ;  and  his  priority  only 
extends  to  the  quantity  s6  used.  Also,  the  authorities 
hold  that  there  was  no  appropriation  as  to  the  water 
not  used,  and  which  ran  to  waste,  but  that  the  same 
might  be  subsequently  appropriated  and  held  by  other 
parties,  provided  they  took  all  the  proper  steps,  and 
they  themselves  applied  it  to  some  beneficial  use  or 
purpose,  the  final  test  in  all  cases  being  whether  all  of 
the  water  diverted  is  actually  applied  to  some  useful 
or  beneficial  purpose.''     (Kinney,  Irr.  §  166.) 

The  judgment  of  the  court  below  is  affirmed. 
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|i86  444        The  Atchison,  Topeka  &  Santa  Fb  Railway  Com- 
pany V.  J.  H.  HUCKLEBRIDGB. 
No.  11,711.    (MPacSS.) 

1.  Partnership— (7on<rac<  Construed,  An  agreement  between 
two  persons,  one  to  furnish  money  to  purchase  and  ship  cattle, 
the  other  to  perform  the  lab<»-  of  buying  and  shipping  them,  upon 
sale  the  profits  to  be  shared  and  the  losses  to  be  borne  equaUy, 
constitutes  them  partners  as  to  one  who  has  inflicted  loss  upon  them 
by  injuring  the  cattle,  and  a  suit  for  damages  for  the  injury  must 
be  brought  in  the  name  of  both. 

2.  Praotioe,  District  Covm— Defect  of  ParHea  Plaintiff,  The 
civil  code,  section  91  (Qen.  Stat.  1897,  ch.  95,  §  91;  Gen.  Stai 
1899,  §  4.341),  which  requires  defects  in  petitions  other  than  those 
which  appear  on  their  face,  and  other  than  those  of  jurisdiction 
and  in  statements  of  fact,  to  be  set  up  by  answer,  does  not  apply 
to  a  petition  by  a  partner  who  conceals  the  fact  of  partnership  and 
wrongfully  brings  suit  in  his  own  name  for  an  injury  to  the  part- 
nership property.  In  such  case  the  defendant,  if  ignorant  of  the 
partnership  until  disclosed  upon  the  trial,  may  then  raise  the  ob- 
jection without  amendment  of  his  answer. 

3.  Diseased  OAvrui— Insufficient  Defense,  That  cattle  were 
brought  into  this  state  without  complying  with  the  regulations  of 
the  state  live-stock  sanitary  commission  constitutes  no  defense  to 
an  action  for  injuries  to  them  by  communicating  disease  to  them 
after  they  arrived. 

Error  from  Greenwood  district  court ;  C.  W.  Shinn, 
judge.  Opinion  filed  March  9,  1901.  In  banc.  Re- 
versed. 

A.  A.  Hurdf  W.  Littlefieldf  and  0.  J.  Wood,  for  plain- 
tiff in  error. 

/.  B.  Clogston,  and  Lew.  E.  Clogstonf  for  defendant 
ia  error. 

The  opinion  of  the  court  was  delivered  by 

DosTBR,  C.  J. :  This  was  an  action  brought  by  J. 
H.  Hucklebridge  against  the  Atchison,  Topeka  & 
Santa  Fe  Railway  Company  to  recover  damages  for 
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causing  the  former's  cattle  to  become  infected  with 
Texas  fever  while  under  shipment  in  the  latter's  car? 
on  its  line  of  railway.  A  verdict  and  judgment  were 
rendered  for  the  plaintiflf,  to  reverse  which  error  has 
been  prosecuted*  to  this  court.  It  is  earnestly  con- 
tended by  counsel  for  the  railway  company  that  the 
evidence  was  insuflBcient  to  justify  the  verdict  and 
judgment ;  that,  inasmuch  as  there  was  no  direct 
evidence  of  the  cattle's  becoming  infested  with  fever 
ticks  producing  the  fever  disease  while  confined  in  the 
railway-cars,  plaintiflfs  case,  therefore,  rested  wholly 
upon  a  presumption — a  presumption  founded  upon 
the  fact  that  soon  after  they  were  unloaded  and  put 
on  pasture  the  disease  began  to  manifest  itself.  Coun- 
sel say  that  this  presumption,  if  it  existed  at  all,  was 
insufficient ;  and  furthermore,  that,  if  it  existed  at  all, 
it  was  negatived  and  overcome  by  a  contrary  presump- 
tion arising  out  of  the  fact,  as  testified  to  by  witnesses, 
that  the  cars  in  which  the  cattle  were  shipped  had 
not  been  recently  in  quarantined  or  tick-infested  por- 
tions of  the  country,  and  that  such  cars  had  been  re- 
cently cleansed  of  possible  fever  ticks  by  approved 
and  efl*ective  processes  of  disinfection  and  tick  exter- 
mination. We  have  carefully  examined  all  of  the  evi- 
dence in  the  case  and  are  unanimously  of  the  opinion 
that  it  was  sufficient  to  entitle  the  jury  to  consider  the 
disputed  question  of  fact  and  to  support  the  verdict 
rendered.  The  evidence  was  prolix  in  its  details  and 
the  case  anomalous  in  character,  and  no  benefit  to  the 
litigating  parties  or  to  the  litigating  public  would  be 
subserved  by  setting  out  the  claimed  facts  or  discus- 
sing the  various  legal  propositions  arising  thereon. 

The  cattle  were  purchased  for  the  defendant  in  error, 
the  plaintiff  below,  by  one  E.  H.  Nichols,  under  an 
agreement  between  the  two  that  the  plaintiflf  should 
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1.  partnanbj        fuTiiish  the  money  and  Nichols  should 
contract.  gj^^  ^ns  time  and  attention  to  the  pur- 

chasing and  shipping  of  the  cattle,  and  that  upon 
their  sale  the  profit  and  loss  of  the  venture  should  be 
divided  equally  between  them,  including  the  loss,  if 
any,  that  might  be  sustained  by  Texas  fever.  Mr. 
Nichols  testified  as  follows : 

'*Ques.   You  bought  the  cattle?    Ans.   Yes,  sir. 

•'Q.  You  have  an  interest  in  this  suit,  haven't 
you?     A.    No,  sir. 

**Q.  That  is,  you  are  a  part  owner  in  these  cattle? 
A.   No,  sir ;  except  as  to  the  sale  of  the  cattle. 

**  Q.  How  do  you  explain  that?  What  do  you  mean 
by  it?  A.  That  is,  I  was  to  be  governed  in  buying 
those  cattle  as  to  the  sale  of  the  cattle  whether  I  had 
any  commission  in  the  cattle  or  not.  I  bought  them 
for  Mr.  Hucklebridge. 

**Q.  You  are  to  have  a  certain  per  cent,  in  the 
profit  of  the  cattle?    A.   Yes,  sir,  and  the  losses. 

**Q.  Mr.  Nichols,  I  understand  you  bought  these 
cattle  for  Mr.  Hucklebridge?    A.   Yes,  sir. 

''Q.    And  they  belonged  to  him?    A.   Yes,  sir. 

'*Q.  You  had  a  contract  with  Mr.  Hucklebridge 
about  your  pay?    A.   Yes,  sir. 

' '  Q.  Your  commission  or  whatever  you  call  it  ?  A. 
Yes,  sir. 

''Q.  And  that  was  to  be  based  on  the  profits  of  the 
cattle?    A.   Yes,  sir,  or  losses.'' 

Mr.  Hucklebridge  testified  as  follows : 

''Ques.  Who  bought  these  cattle?  Ans.  Mr. 
Nichols. 

*'Q.  State  what  arrangement  there  was  between 
you  and  Mr.  Nichols  about  the  purchase  of  these  cat- 
tle. A.  Mr.  Nichols  was  to  go  out  in  the  country  and 
buy  a  bunch  of  cattle.  I  was  to  pay  for  them,  ship 
them  in  here,  and  sell  them.  If  there  was  a  profit  we 
would  divide ;  if  there  was  a  loss  we  would  each  stand 
his  part. 

' '  Q.   Were  a  part  of  these  cattle  put  into  his  pasture  ? 


Digitized  byLjOOQlC 


VOL.  62.    JANUARY  TERM,  1901.         509 
Railway  Co.  v.  Hucklebridge. 

Mr.  Nichols  has  a  pasture  here.  Was  he  to  furnish  a 
pasture,  or  you,  or  how  was  that  done?  A.  I  was  to 
pay  all  expenses  until  the  cattle  were  sold. 

*  *  Q.  And  did  he  contribute  any  pasturage  ?  A.  No, 
sir ;  only  by  his  charging  me  with  it. 

**Q.  The  cattle  were  put  in  his  pasture  and  he 
charged  you  with  a  certain  amount  for  pasturage? 
A.    Yes,  sir." 

Upon  the  facts  disclosed  by  this  testimony,  the 
question  arises  whether  Hucklebridge  and  Nichols 
were  partners  in  the  cattle  in  such  way  as  to  make  the 
latter  a  necessary  party  to  a  suit  for  the  recovery  of  in- 
juries committed  to  them.  In  the  case  of  Shepard  v. 
Pratt,  16  Kan.  209,  it  was  held : 

"Where  a  party  without  any  interest  in  the  prop- 
erty is,  by  agreement,  to  receive  as  compensation  for 
his  services,  and  only  as  compensation  therefor,  a  cer- 
tain proportion  of  the  profits,  and  is  neither  held  out 
to  the  world  as  a  partner,  nor  through  the  negligence 
of  the  owner  permitted  to  hold  himself  out  as  a  part- 
ner, he  is  not  a  partner,  either  as  to  the  owner  or  third 
parties.'* 

However,  it  will  be  observed  in  that  case  that  the 
partnership  extended  no  further  than  to  the  profits  of 
the  venture.  There  was  no  agreement  to  share  the 
losses,  if  any  should  be  sustained.  In  this  case  the 
determination  of  the  question  of  partnership  involves 
the  consideration  of  an  additional  factor — an  agree- 
ment to  bear  losses.  This,  in  our  judgment,  cjwries 
to  a  different  conclusion  than  the  one  reached  in  the 
case  of  Shepard  v.  Pratt j  supra.  The  text  of  Lindley 
on  Partnerships,  pages  10,  11,  is  quite  emphatic  to 
the  point  that  a  relationship  such  as  the  one  before  us 
is  a  partnership. 

"Whether  an  agreement  creates  a  partnership  or 
not  depends  on  the  real  intention  of  the  parties  to  it. 
If  the  agreement  is  not  in  writing  the  intention  of  the 


Digitized  byLjOOQlC 


510         SUPREME  COURT  OF  KANSAS. 
Railway  Co.  v.  Hucklebridge. 

parties  must  be  ascertained  from  their  words  and  con- 
duct. If  the  agreement  is  in  writing  its  true  con- 
struction must  be  determined ;  but,  as  will  be  more 
fully  shown  in  a  subsequent  chapter,  even  a  written 
I  contract  may  be  departed  frofn  and  modified  by  a  new 
.  verbal  agreement  between  all  the  partners  proved  by 
conduct  inconsistent  with  the  written  document.  But 
'  an  agreement  to  share  profits  and  losses  may  be  said 
to  be  the  type  of  a  partnership  contract.  Whatever 
difference  of  opinion  there  may  be  as  to  other  mat- 
ters, persons  engaged  in  any  trade,  business  or  ad- 
venture upon  the  terms  of  sharing  the  profits  and 
losses  arising  therefrom  are  necessarily  to  some  ex- 
tent partners  in  that  trade,  business,  or  adventure ; 
nor  is  the  writer  aware  of  any  case  in  which  persons 
who  have  agreed  to  share  profits  and  losses  have  been 
held  not  to  be  partners.  But  it  does  not  follow  that 
each  of  several  persons  who  share  profits  and  losses 
has  all  the  rights  which  partners  usually  have.  For 
example,  a  person  may  share  profits  and  losses  and 
yet  have  no  right  actively  to  interfere  with  the  man- 
agement of  the  business ;  or  he  may  have  no  such 
right  to  dissolve  as  an  ordinary  partner  has ;  or  he 
may  have  no  right  to  share  the  good-will  of  the  busi- 
ness on  a  dissolution ;  and  other  instances  of  re- 
stricted rights  may  be  suggested.  What  in  any  given 
case  the  rights  of  a  particular  partner  are  depends  on 
the  agreement  into  which  he  has  entered ;  but  unless 
the  word  *  partner'  is  to  be  deprived  of  all  definite 
meaning  its  proper  application  to  persons  who  share 
profits  and  losses  can  hardly  be  questioned." 

In  17  American  and  English  Encyclopedia  of  Law, 
1st  ed.,  p.  838,  it  is  said  : 

**So,  labor,  as  viewed  from  a  partnership  stand- 
point, being  capital,  where  one  person  contributes 
money  or  property  and  another  his  personal  services 
to  the  capital  stock,  there  being  a  community  of  in- 
terest in  the  profits  and  losses,  it  is  likewise  a  part- 
nership, though  in  such  case  the  party  contributing 
services  acquires  no  interest  in  any  of  the  partnership 
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capital  that  is  not  converted  into  profits,  and  in  order 
to  constitute  the  partnership  in  such  case  community 
of  losses  as  well  as  profits  is  essential.'' 

It  would  thus  seem  that  Hucklebridge  and  Nichols 
were  partners  in  the  cattle  venture.  The  thing  for 
which  suit  was  brought  was  the  very  thing  for  which 
Nichols  was  liable  to  Hucklebridge — losses  on  the 
cattle.  He  was  therefore  a  partner  in  that  sense 
which  required  his  joinder  in  the  suit.  It  is  no  an- 
swer to  say  that  Nichols,  knowing  that  Hucklebridge 
was  prosecuting  a  suit  in  his  own  name  for  the  recov- 
ery of  their  losses,  permitted  him  to  do  so  and  aided 
him  in  doing  so  by  testifying  as  a  witness  in  his  be- 
half. Such  considerations  might  furnish  grounds  for 
an  equitable  estoppel  should  Nichols  thereafter  bring 
suit  against  the  railway  company  to  recover  for  the 
same  injuries,  but  the  railway  company  is  entitled  to 
more  than  an  estoppel  in  pais  against  Nichols.  It  is 
entitled  to  an  estoppel  of  record.  It  is  entitled  to  that 
estoppel  which  would  result  from  his  joinder  in  the 
suit,  and  the  recovery  of  a  judgment  in  his  name  or 
his  defeat  in  attempting  to  recover  it.  Our  conclu- 
sion, therefore,  is  that  Nichols,  being  jointly  inter- 
ested with  Hucklebridge  in  the  very  subject-matter  of 
the  suit,  to  wit,  the  losses  incurred  in  the  cattle  ven- 
ture, was  a  partner  with  him,  and  therefore  a  neces- 
sary party  to  the  recovery  of  the  partnership  res. 

I  am  unable  to  concur  in  the  above.  I  do  not  be- 
lieve the  relationship  between  Nichols  and  Huckle- 
bridge constituted  them  partners.  I  think  their 
relations  were  those  of  employer  and  employee.  Nich- 
ols's share  in  the  residuum  of  the  proceeds  of  the  sale 
of  the  cattle  after  payment  of  losses  would  go  to  him 
as  compensation  for  services  and  not  as  partnership 
profits.     In  the  event  of  no  profits  there  would  be  no 
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compensation.  It  is  true  that  in  the  event  of  losses 
in  excess  of  profits  there  would  be  a  liability  to 
Hucklebridge  on  the  part  of  Nichols,  but  that  lia- 
bility would  grow  out  of  an  express  contract,  not  out 
of  a  mutual  relation.  I  think  that  when  a  right  to 
the  profits  or  a  liability  for  the  losses  of  a  venture 
between  two  or  more  persons  exists  by  virtue  of  an 
express  contract  to  that  effect,  and  does  not  exist  in 
the  relations  of  the  parties,  the  right  and  liability 
both  exist  qiLa  debt  and  not  by  virtue  of  a  partnership. 
To  that  effect  is  the  opinion  of  the  high  court  of  jus- 
tice of  Ontario,  in  what  seems  to  me  a  well-considered 
case — Merchants'  Bank  v.  Thompson^  3  Ont.  541-565. 
To  the  same  effect,  although  not  expressed  in  the 
same  terms,  is  another  case  quite  similar  to  the  one 
under  consideration — Marsh  v.  Northwestern  National 
Ins.  Co.  3  Biss.  351,  Fed.  Gas.  No.  9118. 

Ife  would  appear  from  the  record  that  the  fact  of 
Nichols's  partnership  relation  was  not  known  to  the 
plaintiff  in  error,  the  defendant  below,  until  it  was 
disclosed  at  the  trial  on  his  cross-examination.  No 
8  Defect  of  ar-      objectiou  ou  the  ground  of  a  defect  of 

tietpiaindff.  parties  plaintiff  was  then  made.  It  was 
first  made  upon  demurrer  to  plaintiff's  evidence.  It 
was  afterward  raised  upon  requests  for  instructions. 
A  majority  of  the  court  are  of  the  opinion  that  it  was 
properly  raised  by  the  defendant,  and  that  the  adverse 
rulings  of  the  court  upon  the  demurrer  to  the  evidence 
and  the  proffered  instruction  are  sufficient  grounds 
upon  which  to  predicate  the  claim  of  error.  It  is  true 
that  the  civil  code,  section  91  ((Jen.  Stat.  1897,  ch. 
95,  §  91 ;  Gen.  Stat.  1899,  §  4341) ,  declares  that  if  the 
objections  to  a  petition  do  not  appear  upon  its  face 
they  must  be  made  by  answer,  and  if  not  made  in 
that  way  will  be  deemed  waived,  excepting. objections 
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to  the  jurisdiction  of  the  court  and  the  sufficiency  of 
the  facts  stated  to  constitute  a  cause  of  action,  but 
that  provision  applies  to  defects  in  the  petition  known 
to  the  defendant  in  time  to  plead  them  before  the 
making  up  of  the  issues  in  the  case,  and  not  to  de- 
fects concealed  by  the  plaintiff  and  discovered  on  the 
trial  by  the  defendant.  In  the  latter  instance  there 
is  no  opportunity  to  plead  the  discovered  defect  except 
by  way  of  amendment,  to  be  allowed  on  the  trial,  in  the 
discretion  of  the  court.  The  plaintiff,  having  con- 
cealed the  real  fact  and  thus  misled  his  adversary, 
cannot  object  that  the  defendant's  answer  lacks  a  dis- 
closure of  the  facts  which  he  himself  should  have 
been  the  first  to  plead.  He  will  be  deemed  to  have 
waived  the  formal  pleading  of  that  by  the  defendant 
which  he  himself  should  have  been  the  first  to  dis- 
close, and  he  cannot  object  that  the  defendant  takes 
the  only  available  means  to  protect  himself  against  the 
false  petition. 

I  do  not  concur  in  the  above  and  I  am  authorized 
by  Mr.  Justice  Ellis  to  say  that  he  does  not  concur 
in  it.  The  decision  of  the  majority  interpolates  into 
the  section  of  the  code  quoted  an  exception  or  proviso 
which  has  no  existence  either  in  its  language  or  its 
implications.  The  code  says  that  defects  not  appear- 
ing on  the  face  of  petitio{is  must  be  taken  advantage 
of  by  answer ;  otherwise,  they  will  be  deemed  waived ; 
and  it  elsewhere  makes  provision  for  taking  advan- 
tage of  such  defects  as  do  not  appear  upon  the  face  of 
the  petition  and  were  not  known  to  exist  until  dis- 
closed upon  the  trial.  The  civil  code,  section  139 
(Gen.  Stat.  1897,  ch.  95,  §139;  Gen.  Stat.  1899, 
§  4389) ,  authorizes  the  making  of  amendments  to  con- 
form pleadings  to  the  facts  proved  upon  the  trial,  and 
it  is  not  the  law  in  all  cases  that  the  allowance  of 
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such  amendment  is  in  the  discretion  of  the  court. 
The  refusal  of  an  amendment  to  a  defendant's  answer, 
by  way  of  objection  to  a  plaintiflF's  petition,  for  a  de- 
fect in  such  petition  unknown  to  the  defendant,  and 
concealed  by  the  plaintiff,  and  discovered  only  upon 
the  trial  of  the  case,  is  not  within  the  discretion  of  the 
court.  At  any  rate,  to  refuse  such  amendment  would 
be  an  abuse  of  the  court's  discretion.  However,  the 
question  has  been  several  times  heretofore  decided. 
(Kansas  Pacific  Rly.  Go.  v.  Nichols^  Kennedy  &  Co.,  9 
Kan.  235-242;  Seip,  Sheriff,  etc.,  v.  Tilghman,  23  id. 
290;  Coulson  v.  Wing,  42  id.  507,  22  Pac.  570.)  In 
all  these  cases  there  was  a  defect  of  parties  plaintiff, 
such  as  in  the  case  before  us,  remaining  undiscovered 
until  the  trial,  and  in  all  of  them  it  was  ruled  that  the 
objection  could  be  raised  only  by  answer. 

The  cattle  in  question  were  brought  to  the  shipping 
point  from  Oklahoma,  which  is  south  of  the  thirty- 
seventh  parallel  of  latitude.  The  regulations  of  the 
state  live-stock  sanitary  commission  require  an  inspec- 
tion of  cattle  coming  from  points  below 
'^^pStiSnno  that  parallel.  This  inspection  was  not 
had  in  this  instance.  The  fact  that  it 
was  not  had  was  not  discovered  by  defendant  until 
upon  the  trial.  It  then  asked  leave  to  amend  its  an- 
swer by  setting  up  plaintiff's  dereliction  in  failing  to 
submit  his  cattle  to  inspection.  The  court  refused 
the  leave  asked.  There  was  no  error  in  this.  That 
plaintiff  violated  the  regulations  of  the  live-stock  com- 
mission in  bringing  his  cattle  into  the  state  without 
submitting  them  to  inspection  constituted  no  excuse 
to  the  defendant  for  communicating  disease  to  them 
after  they  got  here. 

Claims  of  error  other  than  those  above  discussed 
have  been  raised,  but  we  do  not  think  it  necessary  to 
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give  them  consideration.  For  the  error  of  the  court 
in  overruling  the  defendant's  objection  to  the  prosecu- 
tion of  the  action  in  the  name  of  one  partner  only,  the 
judgment  of  the  court  below  is  reversed,  for  such  pro- 
ceedings in  accordance  with  this  opinion  as  may  be 
hereafter  necessary. 

DosTBR,  C.  J.,  dissenting  from  first  and  second 
paragraphs  of  the  syllabus  and  corresponding  portions 
of  the  opinion. ' 

Cunningham,  J.  (dissenting)  :  I  dissent  from  the 
doctrine  announced  in  the  second  syllabus  of  this 
case  and  the  corresponding  portion  of  the  opinion, 
and,  for  that  reason,  do  not  think  that  the  judgment 
of  the  district  court  should  be  reversed.  It  was  made 
to  appear  by  the  testimony  on  behalf  of  the  plaintiff 
that  Nichols  should  have  been  made  a  party  plaintiff, 
and  the  defendant,  if  it  had  desired  to  avail  itself  of  the 
defect  thus  made  manifest,  should  have  complied  with 
the  provisions  of  the  statute,  or  made  application  to 
the  court  to  bring  Nichols  in  as  a  party,  as  provided  by 
section  41  of  the  civil  code  ((Jen.  Stat.  1897,  ch.  95, 
§27;  Gen.  Stat.  1899,  §4285).  It,  however,  did 
neither  of  these,  but  elected  to  proceed  with  the  trial 
upon  the  issues  and  with  the  parties  as  made  by  the 
original  pleadings,  and  the  whole  case  was  presented 
to  the  jury  upon  its  merits.  I  think  plaintiff  should 
not  now  be  heard  to  complain. 

Besides  this,  Nichols  testified  as  a  witness  for  plain- 
tiff that  he  had  no  interest  in  the  case.  He  was  pres- 
ent at  the  trial  and  knew  what  the  lawsuit  was  about, 
made  no  application  to  be  made  a  party  thereto,  but 
permitted  the  suit  to  proceed  to  judgment  in  favor  of 
Hucklebridge.    In  any  subsequent  action,  he  would 
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beyond  any  question  be  estopped  from  claiming  any 
interest  in  the  suit  as  against  the  plaintiff  in  error. 

The  case  was  tried  upon  its  merits  and,  as  I  view 
it,  without  prejudicial  error. 

Ellis,  J.  (dissenting)  :  I  agree  with  the  majority 
that  the  unqualified  statement  of  the  witness  that  he 
was  to  participate  in  the  profits  and  share  in  the  losses 
( there  being  no  claim  that  as  a  sharer  in  the  losses  his 
liability  was  limited  to  the  sum  of  the  profits  which 
had  accrued  or  might  accrue  in  his  favor)  makes 
him  a  partner  of  the  plaintiff  below. 

In  the  opinion  written  for  the  majority  appears  the 
following : 

''It  would  appear  from  the  record  that  the  fact  of 
Nichols's  partnership  relation  was  not  known  to  the 
plaintiff  in  error,  the  defendant  below,  until  it  was 
disclosed  at  the  trial  in  his  cross-examination." 

If  this  statement  is  material,  I  respectfully  submit 
that  it  is  not  justified  by  the  record.  There  is  no 
showing  as  to  when  defendant  below  first  learned  of 
Nichols's  interest  in  the  cattle.  On  his  direct  exami- 
nation the  witness  did  not  disclose  such  interest,  and 
only  revealed  it  in  response  to  direct  questions  asked 
by  the  attorney  for  defendant  below  on  cross-exami- 
nation. Surely  there  is  no  presumption  that  such  at- 
torney had  no  notice  or  knowledge  of  the  facts  drawn 
out  by  him  before  he  propounded  the  interrogatories 
quoted  in  the  opinion. 

The  statute  controlling  provides  (Gen.  Stat.  1897, 
ch.  95,  §89;  Gen.  Stat.  1899,  §4339): 

''The  defendant  may  demur  to  the  petition  only 
when  it  appears  on  its  face  that  there  is  a  defect  of 
parties  plaintiff'  or  defendant/' 
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And  section  91,  chapter  95,  General  Statutes  of  1897 
(Gen.  Stat.  1899,  §4341): 

**  When  any  of  the  defects  enumerated  in  section  89 
do  not  appear  upon  the  face  of  the  petition,  the  objec- 
tion may  be  taken  by  answer ;  and  if  no  objection  be 
taken  either  by  demurrer  or  answer,  the  defendant 
shall  be  deemed  to  have  waived  the  same." 

If  the  statute  just  quoted  does  not  fairly  apply  to 
this  case,  then  I  respectfully  urge  that  it  can  subserve 
no  useful  purpose  in  our  law;  it  is  impotent  and 
meaningless.  If  there  had  been  a  satisfactory  show- 
ing that  the  defendant  was  really  surprised,  and  espe- 
cially if  it  had  appeared  that  the  plaintiff  below  had 
intentionally  concealed  the  fact  of  Nichols's  interest, 
then  the  course  suggested  by  the  chief  justice  ought 
to  have  been  pursued,  on  defendant's  application  to 
the  court. 
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R.  T.  Battey  v.  Nancy  A.  Babebb. 

No.  11,741.    (64  Pao.79.) 

62    517 

HoMXSTBAD  AND  ExsMVTioN—Bights  oj  Heir%,  The  owner  of  a  ^^J^\ 
farm  ooccupied  as  a  homestead  resided  on  the  same  with  an  un- 
married daughter  twenty-seven  years  old.  He  died  intestate,  leav- 
ing the  daughter  as  his  sole  heir,  and  she  continued  to  occupy  the 
land.  Held^  that  the  land  was  subject  to  sale  for  the  debts  of 
the  decedent. 

Error  from  Marion  district  court;  0.  L.  Moorb, 
judge.  Opinion  filed  March  9,  1901.  In  baric.  Re- 
versed. 

Keller  &  Deem,  for  plaintiflF  in  error. 
Madden  Btob.^  for  defendant  in  error. 
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The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  Charles  Barker,  the  father  of  defendant 
in  error,  died  intestate,  seized  of  about  146  acres  of" 
land.  He  was  a  widower,  and  the  defendant  in  error 
is  his  only  surviving  child.  She  is  about  twenty-  . 
seven  years  old  and  unmarried.  At  the  time  of  the 
death  of  Charles  Barker  the  land  above  mentioned 
was  occupied  by  him  as  a  homestead.  His  daughter, 
Nancy  A.  Barker,  resided  with  him  and  constituted 
his  family.  The  question  presented  is  whether  the 
land,  which  continued  to  be  occupied  by  the  daughter 
after  her  father's  death,  is  subject  to  sale  for  the  debts 
of  the  decedent  ?  The  statutory  law  is  found  in  the 
chapter  devoted  to  descents  and  distributions.  We 
quote : 

''A  homestead  to  the  extent  of  160  acres  of  farming 
land,  .  .  .  occupied  by  the  intestate  and  his  fam- 
ily, at  the  time  of  his  death  as  a  residence,  and  con- 
tinued to  be  so  occupied  by  his  widow  and  children 
after  his  death,  .  .  .  shall  be  wholly  exempt 
from  distribution  under  any  of  the  laws  of  this  state, 
and  from  the  payment  of  the  debts  of  the  intestate, 
but  shall  be  the  absolute  property  of  the  said  widow 
and  children.  .  .  .''  (Gen.  Stat.  1899,  §2442; 
Gen.  Stat.  1897,  ch.  109,  §2.) 

**If  the  intestate  left  no  children,  the  widow  shall 
be  entitled  to  said  homestead ;  and  if  he  left  children 
and  no  widow,  such  children  shall  be  entitled  to  the 
same.*'  (Gen.  Stat.  1899,  §  2444;  Gen.  Stat.  1897, 
ch.  109,  §4.) 

''If  the  intestate  left  a  widow  and  children,  and  the 
widow  again  marry,  or  when  all  of  said  children  ar- 
rive at  the  age  of  majority,  said  homestead  shall  be 
divided,  one-half  in  value  to  the  widow  and  the  other 
one-half  to  the  children."  (Gen.  Stat.  1899,  §  2445  ; 
Gen.  Stat.  1897,  ch.  109,  §5.) 
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The  constitutional  provision  concerning  homestead 
exemption  read^ : 

"A  homestead  to  the  extent  of  160  acres  of  farming 
land,  .  .  .  occupied  as  a  residence  by  the  family 
of  the  owner,  .  .  .  shall  be  exempt  from  forced 
sale  under  any  process  of  law.     .     .     ."    (Art.  15,  §9.) 

It  will  be  seen  that  both  the  statute  and  constitution 
make  the  fact  conspicuous  that  the  homestead  right 
is  for  the  benefit  of  the  family.  During  the  lifetime 
of  Charles  Barker,  and  while  he  lived  on  the  land 
with  his  daughter,  it  was  occupied  as  a  residence  by 
the  family  of  the  owner  and  was  exempt ;  but  upon 
the  death  of  the  owner  a  diflferent  question  arises, 
rendering  it  necessary  to  decide  whether  defendant  in 
error,  although  continuing  to  occupy  the  land,  can 
hold  the  same  as  a  homestead  free  from  the  debts  of 
her  father.  In  The  King  against  The  Inhabitants  of 
Darlington,  4  Term  R.  797,  800,  the  word  '* family'' 
was  defined  by  Lord  Kenyon  as  follows : 

''In  common  parlance,  the  family  consists  of  those 
who  live  under  the  same  roof  with  the  pater  familias  ; 
those  who  form  (if  I  may  use  the  expression)  his  fire- 
side. But  when  they  branch  out,  and  bocome  the 
heads  of  new  establishments,  they  cease  to  be  a  part 
of  the  father's  family." 

In  Koons  v.  Rittenhouse^  28  Kan.  359,  363,  the  court 
said: 

**It  is  the  family  of  the  owner,  and  not  merely  the 
owner,  who  must  occupy  the  homestead ;  and  it  is  the 
family  of  the  owner,  and  not  merely  the  owner,  who 
must  occupy  the  same  as  a  residence.  Such  are  the 
requirements  of  the  homestead -exemption  laws  of 
Kansas.  In  many  states  the  homestead  exemption  is 
given  to  the  owner  who  has  a  family,  or  to  the  head 
of  a  family ;  but  in  Kansas  it  is  given  with  special 
reference  to  the  family^  and  must  be  occupied  by  the 
family  as  a  residence. 
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''It  is  said  by  counsel  for  defendants  that  Kansas 
is  the  only  state  which  requires  both  occupancy  and 
residence,  and  occupancy  and  residence  by  the  family. 
We  suppose  that  this  is  true;  and  if  true,  then  the 
decisions  from  other  states,  holding  that  a  husband 
alone  may  occupy  and  hold  a  homestead,  could  have 
but  little  weight  in  this  state." 

In  Farlin  v.  Sook,  26  Kan.  397,  404,  it  was  said : 

**The  homestead  laws  apply  only  to  families,  and 
not  to  single  individuals,  and  apply  only  where  the 
family  occupies  the  homestead  as  a  residence,  and  not 
where  the  family  resides  somewhere  else." 

While  Charles  Barker  was  alive  the  daughter  con- 
^ituted  a  family  of  which  he  was  the  head,  but  after 
his  death  there  was  no  longer  any  head  to  the  family. 
During  Barker's  lifetime,  and  while  his  daughter  lived 
with  him,  the  property  was  impressed  with  a  home- 
stead character,  and  it  could  have  been  sold  and  con- 
veyed free  from  the  debts  of  the  owner.  If  the  deceased 
had  left  other  adult  children,  the  homestead  would 
have  been  subject  to  partition,  and  in  such  case,  under 
the  decision  in  Dayton  v.  Donart,  22  Kan.  256,  upon  a 
division  being  made,  the  land  would  be  chargeable 
with  the  debts  of  the  deceased  ancestor.  If  an  estate 
is  divisible  in  a  case  where  it  is  inherited  and  occu- 
pied by  more  than  one  adult  child  of  the  deceased, 
and  would  under  such  circumstances  be  chargeable 
with  the  debts  of  the  father,  it  follows  logically  that 
when  one  such  child  inherits  the  homestead  it  im- 
mediately loses  its  homestead  character  and  becomes 
liable  at  once  for  the  debts  of  the  decedent.  It  would 
also  be  subject  to  such  debts  if  occupied  by  a  minor 
child  but  for  sections  2444  and  2445  of  the  General 
Statutes  of  1899,  above  set  out.  {Shirack  v.  Shirack, 
44  Kan.  653,  24  Pac.  1107.)  In  Vamdiver  v.  Vcmdiv^, 
20  Ean.  601,  it  was  held  that  the  word '  <  children, ' '  used 
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in  section  2442  of  the  General  Statutes,  supra,  includes 
both  adults  and  minors.  The  question  in  that  case 
involved  the  right  of  adult  children  living  awa^  from 
the  homestead  to  inherit  any  portion  of  the  same  upon 
the  death  of  their  father.  Such  children  were  deter- 
mined to  have  an  inheritable  interest,  but  the  ques- 
tion of  the  liability  of  such  interest  for  the  debts  of 
the  ancestor  vras  not  involved.  As  heretofore  held, 
when  the  right  to  inherit  the  homestead  is  in  ques- 
tion, the  word  '* children''  applies  equally  to  adults  and 
minors  ;  but  when  the  right  to  withhold  the  property 
from  appropriation  to  pay  debts  of  the  former  owner 
is  involved,  in  a  case  like  this,  the  children  of  the  in- 
testate must  be  minors,  and  in  such  cases  the  exemp- 
tion to  them  extends  only  to  the  period  when  the  estate 
becomes  subject  to  partition  under  the  law — that  is, 
when  all  the  heirs  arrive  at  the  age  of  majority. 

We  are  not  called  upon  to  decide,  nor  do  we  find 
that  the  question  has  been  passed  upon  by  this  court, 
that  where  the  head  of  a  family  residing  on  a  home- 
stead loses  his  wife  and  children,  the  right  once  fixed 
by  law  to  hold  the  homestead  as  against  creditors  is 
divested  by  such  circumstance.  ( See  Farlin  v.  Sookf 
supra,  page  403 ;  Anderson  v.  Kent,  14  Kan.  207.) 

In  the  present  case  the  defendant  in  error,  prior  to 
the  death  of  her  father,  had  no  control  of  the  property 
she  afterward  inherited.  Her  interest  first  attached 
upon  his  death,  and  being  an  adult  child  she  took  the 
land  divested  of  its  homestead  character,  chargeable 
with  the  debts  of  the  deceased  owner. 

The  judgment  of  the  court  below  will  be  reversed 
and  a  new  trial  ordered. 


Digitized  byLjOOQlC 


522         SUPREME  COURT  OF  KANSAS. 
Thompson  t.  Greer. 


g  ^1  R.  S.  Thompson  v.  J.  P.  Grebr. 

No.  11.749.    (64  Pao.  48.) 

1.  Pbacjtice,  District  Court — Special  Appearance,  A  defend- 
ant who  appears  specially  and  moves  to  dismiss  an  action  against 
him  on  jurisdictional  gromids  does  not  thereby  enter  a  general 
appearance  in  the  case. 

2. Estopped  from  Complaint  by  Asking  Affirmative  Be- 
lief. After  a  motion  made  by  defendant  to  dismiss  an  action  for 
jurisdictional  reasons  had  been  overruled,  he  filed  an  answer  and 
cross-petition  praying  for  an  affirmative  judgment  against  the 
plaintiff.  Heldy  that  he  thereby  submitted  himself  to  the  juris- 
diction of  the  court  for  all  purposes,  and  could  not  thereafter  take 
advantage  of  error  committed  by  the  court  in  overruling  his  mo- 
tion to  dismiss. 

Error  from  Butler  district  court;  C.  W.  Shinn, 
judge.  Opinion  filed  March  9,  1901.  In  banc.  Af- 
firmed, 

Martin  &  Roberta,  for  plaintiflF  in  error. 
J".  T.  Lafferty,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  This  was  an  action  brought  in  the  dis- 
trict court  of  Butler  county  by  J.  P.  Greer  against  the 
plaintiff  in  error  to  recover  the  sum  of  J1000;more  or 
less,  the  contract  price  agreed  on  between  the  parties 
for  feeding  200  head  of  cattle  during  the  winter  of 
1894  and  1895.  At  the  commencement  of  the  action 
the  plaintiff  below  caused  a  writ  of  attachment  to 
issue,  under  which  the  sheriff  of  Butler  county  levied 
on  property  belonging  to  the  defendant,  Thompson. 
Several  summonses  were  issued,  but  none  of  them 
was  served.  The  defendant  filed  a  motion  in  the  trial 
court  to  dismiss  the  action,  as  follows : 

"Now  comes  the  defendant,  R.  S.  Thompson,  for 
the  purpose  of  this  motion  only  and  for  no  other,  and 
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moves  the  court  to  dismiss  this  action  for  the  reason 
that  the  court  had  no  jurisdiction  over  the  person  of 
this  defendant,  and  that  this  action  is  improperly 
brought  in  this  county;  that  the  defendant,  R.  S. 
Thompson,  against  whom  alone  this  plaintiff  seeks 
judgment  and  whose  property  plaintiff  claims  to  have 
attached  in  this  suit,  is  a  resident  of  the  county  of 
Reno,  state  of  Kansas,  and  has  been  for  several  years 
last  past ;  that  there  has  been  no  service  had  upon 
the  said  defendant  in  this  county,  and  the  court  has 
no  jurisdiction  over  his  person  or  the  subject-matter 
of  the  action." 

Defendant's  counsel  appeared  for  the  purposes  of 
the  motion  only.  The  journal  entry  shows  the  fol- 
lowing ruling  by  the  court : 

'*  The  court  finds  that  by  the  filing  herein,  on  the  4th 
day  of  March,  1895,  of  the  motion  of  the  said  defend- 
ant he,  the  said  defendant,  R.  S.  Thompson,  thereby 
duly  submitted  himself  to  the  jurisdiction  of  this  court 
and  thereby  duly  entered  appearance  therein,  and  that 
this  court  thereby  acquired  jurisdiction  of  the  person 
of  said  defendant,  R.  S.  Thompson.*' * 

We  think  the  court  below  erred  in  overruling  the 
motion  to  dismiss.  The  application  was  based  solely 
on  jurisdictional  grounds,  and  the  appearance  of  the 
moving  party  was  special.  {Adolph  Cohen  v.  C.  B. 
Trowbridge y  6  Kan.  385  ;  Life  Association  v.  Lemke,  40 
id.  142,  19  Pac.  337.) 

After  excepting  to  the  action  of  the  court  in  over- 
ruling his  motion  to  dismiss,  the  defendant  Thompson 
thereafter  filed  an  answer  and  cross-petition  in  the 
cause,  wherein  he  not  only  denied  all  liability  to  the 
plaintiff  under  the  contract  he  had  made  for  the  keep- 
ing of  the  cattle,  but  set  up  a  cause  of  action  for  dam- 
age to  the  same  by  reason  of  the  failure  of  plaintiff 
Greer  to  feed  and  care  properly  for  the  animals,  and 
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prayed  for  an  affirmative  judgment  against  the  plain- 
tiff below  for  the  sum  of  J4650. 

Counsel  for  plaintiflF  in  error  argue  in  their  brief, 
and  in  our  opinion  their  contention  is  based  on  sound 
reason  and  the  weight  of  authority,  that  after  a  special 
appearance  by  a  defendant  for  the  purpose  of  object- 
ing to  the  jurisdiction  of  the  court,  and  the  overruling 
of  such  objection,  the  defendant  does  not  lose  the 
benefit  of  his  attack  on  the  jurisdiction  by  thereafter 
answering  or  pleading  to  the  merits.  (Dickerson  v. 
B.  &M.  R.  Rid.  Co.,  43  Kan.  702,  23  Pac.  936;  St. 
L.  K.  &  S.  W.  Rly.  Go.  V.  Morse,  50  Kan.  99,  31  Pac. 
676 ;  Harkneaa  v.  Hyde,  98  U.  S.  476,  25  L.  Ed.  237 ; 
2  Elliott,  Gen.  Prac.  §  475.) 

The  defendant  below,  however,  was  not  content  to 
place  himself  in  a  position  of  merely  resisting  a  re- 
covery by  the  plaintiff  of  the  amount  for  which  he 
sued,  but  on  the  other  hand  sought  to  establish 
against  the  plaintiff  below  an  affirmative  judgment 
amounting  to  (3650  more  than  the  plaintiff  Greer 
claimed  that  Thompson  owed  him  for  feeding  the  cat- 
tle under  the  contract.  As  to  this  (3650,  the  defend- 
ant below  went  into  the  forum  where  the  plaintiff 
had  commenced  his  action  and  by  filing  his  cross- 
petition  invoked  the  action  of  the  court  in  his  own 
behalf.  He  was  not  satisfied  with  protecting  himself 
with  a  shield,  but  attacked  his  adversary  with  a 
sword.  His  claim  for  relief  placed  him  in  the  same 
position  as  if  he  had  brought  an  independent  action 
against  Greer  for  the  J3650,  making  a  voluntary  choice 
of  the  tribunal  in  which  he  desired  to  establish  his 
claim. 

The  case  of  Chandler  et  al.  v.  The  Citizens*  National 
Bank  of  Evansville,  149  Ind.  601,  605,  49  N.  E.  579, 
is  much  in  point.    The  bank  sued  Chandler  to  recover 
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on  certain  notes,  and  to  foreclose  a  lien  on  bonds 
pledged  as  security  for  their  payment.  The  complaint 
averred  that  Giles  claimed  an  interest  in  the  bonds. 
The  latter  entered  his  special  appearance  and  moved 
to  quash  the  summons,  which  motion  was  overruled. 
He  then  entered  a  general  appearance  and  filed  an 
answer.  Subsequently  he  filed  a  cross-complaint, 
making  the  plaintiff  and  his  codefendant,  Chandler, 
parties  defendant  therein.  In  this  pleading  he  averred 
that  he  was  the  owner  of  the  bonds,  and  demanded 
that  the  court  order  them  to  be  surrendered  and  de- 
livered to  him.  The  trial  resulted  in  a  judgment  in 
favor  of  the  bank,  and  against  Chandler,  with  a  de- 
cree that  the  lien  be  foreclosed  and  that  a  portion  of 
the  bonds  in  suit  belonged  to  Giles.  In  his  appeal, 
Giles  presented  to  the  supreme  court  the  question 
whether  the  overruling  of  his  motion  on  special  ap- 
pearance to  quash  the  summons  was  error.  The 
court  said : 

''Appellant  (Giles) ,  under  his  cross-complaint,  hav- 
ing voluntarily  made  himself  a  cross-complainant  in 
the  action,  and  asserted  his  right  to  the  bonds  involved 
therein,  and  thereby  invoked  the  court's  jurisdiction 
to  award  him  the  relief  demanded,  must  therefore  be 
held  to  have  submitted  his  person  generally  in  the 
cause  to  the  jurisdiction  of  the  court,  and  for  this 
reason  cannot,  in  this  appeal,  base  any  available  error 
on  the  ruling  of  the  trial  court  in  denying  the  motion 
to  quash  the  original  writ/'  (See,  also,  2  Encyc.  PI. 
&  Pr.  625-627.) 

We  do  not  think  the  court  erred  in  sustaining  the 
objections  to  the  questions  propounded  by  defendant's 
counsel  to  the  witness  Kirby.  What  the  witness  told 
Greer  was  certainly  not  competent,  and  much  of  the 
matter  sought  to  be  extracted  from  the  witness  was 
not  within  the  issues.     The  statement  by  defendant's 
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counsel  that  he  desired  to  examine  this  witness  upon 
other  matters  on  which  he  had  not  been  interrogated 
was  not  specific  enough  to  receive  favorable  considera- 
tion by  the  court. 

The  judgment  of  the  court  below  will  be  affirmed. 

Pollock,  J.,  not  sitting,  having  been  of  counsel. 


Cynthia  H.  Hawkins  and  Jessie  B.  Hawkins,  as 
Administrators,  etc.,  v.  Lizzie  H.  King  et  ai. 

No.  11,754.    (64  Pao.  82.) 

NoTB  AND  MoRTGAOB —  Limitation  of  A  ction.  In  an  action  against 
a  hueband  and  wife  to  foreclose  a  mortgage  executed  by  both  on 
the  wife's  property,  a  payment  made  by  the  husband  was  relied 
on  to  take  the  note  out  of  the  statute  of  limitations.  The  wife 
pleaded  that  she  was  surety  only  on  the  note,  and  that  the  pay- 
ments were  not  made  by  her  or  for  her  or  with  her  knowledge  or 
consent.  The  plaintiffs  replied  that  the  money  obtained  on  such 
note  and  mortgage  was  used  to  pay  a  valid  lien  on  the  wife's 
property.  Held,  error  for  the  court  to  exclude  evidence  tending 
to  support  such  reply. 

Error  from  Shawnee  district  court;  Z.  T.  Hazbn, 
judge.  Opinion  filed  March  9,  1901.  In  banc.  Re- 
versed. 

Bishop  Crumrins,  and  J.  0.  Slonecker,  for  plaintiffs  in 
error. 

Quinton  &  Quinton,  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Cunningham,  J. :  This  was  an  action  on  a  note 
signed  by  both  defendants  and  to  foreclose  a  mort- 
gage securing  the  sam^.     The  petition  was  an  ordi- 
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nary  one  in  foreclosure.  The  note,  by  its  terms,  was 
more  than  five  years  past  due.  The  petition  set  up 
several  payments  on  the  note  which  were  relied  on  to 
take  it  out  of  the  statute  of  limitations.  The  separate 
answer  of  Lizzie  H.  King  set  up  that  she  received 
none  of  the  consideration  for  which  the  note  and 
mortgage  were  given ;  that  the  mortgage  was  on  her 
separate  property ;  that  the  payments  pleaded  were 
not  made  by  her,  or  with  her  knowledge  or  consent, 
and  that,  if  made  at  all,  they  were  made  by  her  co- 
defendant,  James  L.  King.  The  reply  of  the  plain- 
tififs  contained  the  allegation  that  the  mortgage  was 
given  to  take  up  and  pay  oflF  other  prior  mortgages 
given  by  defendants,  which  had  been  placed  on  the 
property  for  the  purpose  of  procuring  money  for  the 
erection  of  buildings  upon  said  premises,  giving  the 
names  of  the  mortgagees. 

The  issue  sought  to  be  raised  by  these  pleadings 
was  whether  Lizzie  H.  King,  the  wife,  was  principal 
or  surety  on  the  note,  the  theory  being  that,  if  a 
surety,  a  payment  made  by  the  principal  would  not 
toll  the  statute  as  to  her.  The  court  below  evidently 
tried  the  case  on  that  theory. 

Upon  the  trial  of  the  case,  which  was  had  before 
the  court  without  the  intervention  of  a  jury,  plaintififs 
introduced  as  a  witness  the  man  who,  as  agent  for  the 
mortgagee,  had  made  the  loan,  and  he  was  permitted  to 
testify  that  there  was  a  mortgage  of  $2000  on  the  prem- 
ises at  the  time  the  loan  was  made  to  the  defendants. 
He  was  asked,  ''Who  was  the  mortgagee  in  that 
mortgage?''  This  question  was  objected  to  by  the 
defendants  as  being  incompetent,  irrelevant,  and  im- 
material, which  objection  was  sustained  by  the  court, 
to  which  ruling  plaintiffs  excepted.  Plaintiffs  then 
asked  the  same  witness :  ''Did  you  pay  off  that  mort- 
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gage  out  of  this  loan?''  To  this  question  a  like  ob- 
jection was  made  and  sustained,  with  exceptions  by 
plaintiffs.  The  action  of  the  court  in  this  particular 
is  the  first  error  alleged  by  the  plaintiffs  in  error. 

This  action  of  the  court  was  prejudicial  error,  for 
which  the  case  must  be  reversed.  The  issues  made 
on  the  pleadings  are  quite  dear.  The  defendant  Liz- 
zie H.  King  was  defending  on  the  ground  that  she 
was  a  surety.  If,  however,  the  facts  set  up  in  plain- 
tiffs' reply  were  true,  and  the  money  obtained  on  the 
mortgage  was  used,  in  whole  or  in  part,  to  pay  a  sub- 
sisting lien  created  for  the  benefit  of  Lizzie  H.  King, 
there  was  sufficient  consideration  to  sustain  this  note 
and  mortgage,  and  make  her  a  principal  therein,  and 
we  see  no  reason  why  the  evidence  tendered  was  not 
perfectly  competent  and  material  to  that  issue.  If 
the  evidence  offered  had  been  admitted  and  had  shown 
that  Mrs.  King's  real  estate  had  been  relieved  from 
subsisting  liens  created  by  her  for  her  benefit^  then  she 
was  not  a  mere  surety  for  her  husband,  but  was  jointly 
liable  on  the  note  and  mortgage  with  him — at  least  to 
the  extent  to  which  her  property  was  encumbered. 
The  rule  laid  down  in  the  encyclopedia  (24  A.  &  E. 
Encycl.  of  L.,  1st  ed.,  720)  meets  with  our  entire  ap- 
proval. It  is  this :  '•  Where  a  wife  executes  a  mort- 
gage, not  to  secure  her  husband's  debt  but  to  benefit 
her  separate  estate,  she  will  not  be  regarded  as  a 
surety."  See,  also,  Vogel  v.Leiehner,  102  Ind.  55, 1 
N.  E.  554. 

This  is  a  material  question,  and  meets  us  at  the  out- 
set. The  decision  of  the  court  is  that  prejudicial 
error  was  committed  by  the  court  below  in  excluding 
the  evidence  offered,  and  we  are  compelled  to  reverse 
the  case  and  remand  it  for  a  new  trial.  In  doing  so, 
we  do  not  look  into  the  other  alleged  errors  in  the 
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case ;  nor  do  we  decide  that,  if  it  is  finally  determined 
that  Mrs.  King  is  only  a  surety,  she  or  her  property 
will  or  will  not  thereby  be  relieved  from  the  payment 
of  the  note  and  mortgage.  The  case  will  be  reversedi 
and  i^emanded  for  further  proceedings. 


The  Phblps-Bigblow  Windmill  Company  et  ol.  ▼. 

North  American  Trust  Company.  ^  -^^, 

No.  11,835.    (64Pao.«.)  'W^l 

Mbohakio's  Libn— iS'ate  without  Appraisement  under  Act  of*       -ZLJ^I 
18dS,    A  oontract  for  an  improvement  upon  real  estate  was  made,        ^|    ^ 

upon  which  a  mechanio's  lien  arose.    The  lien  was  perfected  and        

foreclosed,  and  the  equity  of  redemption  of  each  of  the  defendants 
was  barred  by  the  judgment.  An  order  of  sale  was  issued  and 
the  property  legally  appraised  at  $1500,  but  for  lack  of  bidders  no 
sale  was  made.  Afterward  the  appraisement  law  was  repealed 
and  the  redemption  law  of  1893  enacted.  (Gto.  Stat.  1897,  oh.  96, 
{§521-544;  Gen.  Stat.  1899,  §§4742-4769.)  Another  order  of 
sale  was  issued  and  the  property  was  sold  for  $300,  without 
appraisement  or  any  regard  to  the  one  which  had  been  made. 
Heldy  in  an  action  involving  the  validity  of  the  sale,  that  the 
debtor  or  owner  of  the  land  upon  which  the  lien  rested  had  no 
vested  right  in  the  remedies  or  collection  laws  in  force  when  the 
contract  was  made  which  would  prevent  legislative  interference 
with  them«  and  that  the  repeal  of  the  appraisement  law,  and  the 
sale  of  his  property  without  appraisement,  did  not  impair  the 
obligation  of  the  contract  as  to  the  debtor. 

Error  from  Marion  district  court;  0.  L.  Moors, 
judge.  Opinion  filed  March  9,  1901.  In  banc.  Re- 
versed. 

Keller  &  Dean,  for  plaintiflPs  in  error. 
H.  S.  Ma/rtin,  and  W.  J.  PcUterson,  for  defendant  in 
error. 

84— 02  KAN. 
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The  opinion  of  the  court  was  delivered  by 

Johnston,  J. :  This  was  an  action  by  the  North 
American  Trust  Company  to  recover  from  the  Phelps- 
Bigelow  Windmill  Company  a  tract  of  land  in  Marion 
county.  By  contract  with  John  Winchester,  the  owner 
of  the  premises,  the  Phelps-Bigelow  Windmill  Com- 
pany, on  May  26,  1886,  sold  a  mill,  which  was  placed 
as  an  improvement  upon  the  land  in  controversy,  and, 
as  the  price  of  the  mill  was  not  paid,  a  lien  was 
claimed  by  the  windmill  company  in  good  time  and  in 
due  form.  Afterward  the  title  to  the  land  passed 
from  Winchester  through  several  parties  until  it  fi- 
nally vested  in  the  North  American  Trust  Company. 
An  action  to  foreclose  the  mechanic's  lien  was  brought 
by  the  windmill  company  on  December  28,  1888, 
while  the  title  to  the  land  was  in  R.  R.  Conklin,  and 
on  March  6,  1889,  a  judgment  was  rendered  against 
Winchester  for  the  amount  of  the  debt  and  also  fore- 
closing the  lien  and  all  equity  of  redemption  of  all  of 
the  defendants.  The  decree  provided  that  the  land  be 
sold  as  upon  execution  and  how  the  proceeds  should  be 
distributed.  At  that  time  land  sold  as  upon  execution 
was  required  to  be  appraised,  unless  there  was  an  ex- 
press waiver  of  appraisement,  and  could  not  be  sold 
for  less  than  two-thirds  of  the  appraised  value.  On 
March  9,  1892.  an  order  of  sale  was  issued  pursuant 
to  the  judgment,  under  which  the  land  was  appraised 
at  $1500,  but  the  order  was  returned  without  sale  for 
lack  of  bidders.  On  June  28,  1894,  an  alias  order  of 
sale  was  issued,  but  because  of  a  lack  of  bidders  no 
sale  was  made.  On  May  25,  1896,  a  pluries  order  of 
sale  was  issued,  directing  a  sale  of  the  land  without 
appraisement,  and  under  that  order  the  land  was  sold 
to  the  windmill  company  for  $300.     The  sale  was  con- 
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firmed  by  the  court,  and  on  December  5, 1896,  a  deed 
was  executed  to  the  purchaser,  under  which  it  took 
possession,  and  it  was  in  possession  when  this  action 
was  begun. 

At  the  trial  the  court  admitted  in  evidence  the 
appraisement  under  the  first  order  of  sale,  and,  because 
the  sale  was  made  without  appraisement  and  for  less 
than  two-thirds  of  the  value  as  appraised  under  the 
former  order,  it  decided  the  case  in  favor  of  the  owner 
and  against  the  purchaser  at  the  execution  sale.  Of 
these  rulings  complaint  is  made. 

When  the  contract  for  the  windmill  was  made, 
when  the  judgment  was  rendered  foreclosing  the 
mechanic's  lien,  and  when  the  property  was  appraised 
and  offered  for  sale  under  the  first  order,  the  statute 
required  appraisement,  except  where  it  was  expressly 
waived,  and  also  provided  that  the  property  should 
not  be  sold  for  less  than  two- thirds  of  the  appraised 
value.  In  1893  the  legislature  repealed  the  appraise- 
ment law  and  substituted  therefor  provisions  giving 
the  judgment  and  execution  debtor  a  long  period  of 
time  within  which  redemption  might  be  made.  ( Laws 
of  1893,  ch.  109  ;  Gen.  Stat.  1897,  ch.  95,  §§  521-^44 ; 
Gen.  Stat.  1899,  §§  4742-4769.)  Should  the  sale  have 
been  made  as  required  by  the  laws  in  force  when  the 
contract  was  made,  or  in  accordance  with  the  judg- 
ment which  was  entered  before  that  law  was  repealed? 
Under  that  law,  a  sale  without  appraisement,  where 
appraisement  was  not  waived,  is  void.  {Ca/pUal  Bank 
V.  Huntoon,  35  Kan.  591,  11  Pac.  369.)  Evidently  the 
trial  court  held  that  existing  contracts  and  judgments 
were  not  afifected  by  the  repeal  of  the  appraisement 
laws ;  that  the  act  of  1893  was  prospective  in  its  oper- 
ation, and  that  its  application  to  the  lien  contract 
under  consideration  would  impair  the  obligation  of 
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the  same  and  violate  the  constitutional  provision 
which  forbids  states  from  passing  any  law  'impair- 
ing the  obligation  of  contracts."  Undoubtedly  a 
creditor  could  complain  of  the  application  of  the  act 
of  1893  as  against  him  because  it  would  affect  his 
remedy,  so  as  substantially  to  impair  and  diminish  the 
value  of  his  contract. 

What  did  the  debtor  undertake  to  do  ?  The  view 
of  the  court  is  that  it  was  nothing  more  than  to  pay 
the  debt  at  the  time  and  place  specified  in  the  con- 
tract and  in  accordance  with  its  terms.  If  this  is 
done,  neither  creditor  nor  debtor  has  cause  to  com- 
plain. If  the  act  shortened  the  period  within  which 
payment  was  to  be  made,  or  increased  the  rate  of  in- 
terest beyond  that  agreed  to  be  paid,  the  debtor  would 
be  materially  affected  and  might  invoke  the  protection 
of  the  constitutional  principles ;  but  the  remedies  in 
force  to  compel  an  observance  of  his  broken  obligation 
or  to  enforce  the  provisions  of  his  violated  contract 
do  not  enter  into  or  become  a  part  of  the  obligation 
so  as  to  be  placed  beyond  legislative  interference.  He 
has  no  vested  right  in  any  particular  procedure  that 
merely  enables  him  to  resist  the  performance  of  the 
obligation  he  has  assumed.  The  debtor  did  not  con- 
tract that  his  property  should  be  appraised,  nor  that 
it  should  be  sold  for  a  particular  price.  The  ques- 
tions whether  at  judicial  sale  property  shall  be  ap- 
praised and  sold  at  or  above  a  minimum  price  are 
matters  of  public  policy  which  belong  to  the  legisla- 
ture, and  which  it  may  change  from  time  to  time,  as 
it  may  deem  best.  The  remedies  in  force  when  a  con- 
tract is  made  cannot  be  so  modified  and  circumscribed 
as  materially  to  delay  and  embarrass  the  creditor  in  en- 
forcing his  contract,  but  the  debtor  has  no  vested  right 
in  remedies,  nor  can  he  claim  that  the  remedies  which 
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were  in  force  when  the  contract  was  made  shall  con- 
tinue in  order  that  he  may  embarrass  the  creditor  and 
still  further  delay  the  enforcement  of  the  contract.  If 
he  breaks  his  contract,  all  that  he  can  insist  on  is  that 
it  shall  be  enforced  according  to  law — not  according  to 
the  law  that  was  in  force  ^hen  the  contract  was  made, 
but  according  to  the  law  in  force  when  the  collection 
was  made.  It  follows  that  no  appraisement  was  nec- 
essary, and  the  court  erred  in  holding  the  sale  to  be 
void. 

The  foregoing  is  intended  as  an  expression  of  the 
prevailing  opinion  of  the  court,  and  with  which  the 
writer  finds  himself  unable  to  agree.  In  his  view, 
there  was  but  a  single  contract,  and  its  obligation 
rested  equally  upon  both  creditor  and  debtor.  If  the 
statutory  provisions  in  force  as  to  appraisement  en- 
tered into  and  became  a  part  of  the  contract,  so  as  to 
bring  the  creditor  within  the  protection  of  the  consti- 
tution, no  reason  is  seen  why  the  debtor  is  not  enti- 
tled to  the  same  protection .  It  is  a  harsh  interpretation 
of  the  constitutional  provision  to  hold  that  it  was  in- 
tended for  the  protection  of  creditors  only,  and  that  a 
creditor  could  have  his  side  of  an  indivisible  contract 
interpreted  and  enforced  by  a  law  in  existence  when 
the  contract  was  made,  and  the  debtor's  side  of  the 
same  contract  should  be  interpreted  by  a  later  and 
less  liberal  law.  The  obligations  of  the  contract 
were  not  only  that  the  debt  should  be  paid  at  a  stated 
time  and  draw  a  specified  rate  of  interest,  but  also 
that  in  a  contingency  named  certain  real  estate  should 
be  sold  and  the  proceeds  applied  in  payment  of  the 
debt.  If  the  creditor  can  insist  that  the  contract  con- 
templated a  sale  of  the  real  estate  under  laws  which 
were  in  force  when  the  contract  was  made,  the  debtor, 
with  whom  the  creditor  contracted,  miist  have  had 
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the  same  law  in  contemplation,  and  has  an  equal 
right  to  insist  that  the  sale  be  made  in  accordance 
with  its  provisions. 

It  is  easy  to  understand  how  the  change  of  the  law ' 
impaired  the  rights  of  the  debtor,  as  the  property  was 
appraised  at  $1500,  and  under  the  law  should  have 
brought  at  least  flOOO,  whereas  the  property  was 
bought  in  by  the  creditor  in  this  instance  for  $300. 
In  National  Bank  v.  Peck,  8  Kan.  660,  it  was  held 
that  a  stipulation  in  a  mortgage  contract,  that  upon 
the  failure  to  pay  a  part  of  the  money  when  it  became 
due  all  should  become  due  and  payable,  might  be 
taken  advantage  of  by  the  mortgagor  as  well  as  by  the 
mortgagee.  In  Dorrington  v.  Myers,  11  Neb.  388,  9 
N.  W.  555,  it  was  held  that  appraisement  and  similar 
laws  in  force  when  a  contract  is  made  enter  into  and 
become  a  part  of  the  contract,  and  that  while  this 
principle  is  often  invoked  in  behalf  of  the  creditor 
there  is  no  reason  why  the  debtor  may  not  claim 
equal  protection  under  it.  In  Connecticut  Mut.  Life 
Ins.  Co.  V.  Cushman,  108  U.  S.  51,  2  Sup.  Ct.  236,  27 
L.  Ed.  648,  a  suit  between  a  purchaser  at  a  decretal 
sale  and  the  party  entitled  to  redemption,  and  where 
there  had  been  a  change  of  the  law,  the  court  in  de- 
ciding the  case  remarked : 

''The  mortgagor,  might,  perhaps,  have  claimed 
that  his  statutory  right  to  redeem  could  not  be 
burdened  by  an  increased  rate  of  interest  beyond  that 
prescribed  by  statute  at  the  time  he  executed  the 
mortgage.  *  But,  as  to  the  mortgagee,  the  obligation 
of  the  contract  was  fully  met  when  it  received  what 
the  mortgage  and  statute  in  force  when  the  moiigage 
was  executed  entitled  it  to  demand."  (See,  also, 
Spam,gler  v.  Green,  21  Colo.  505,  42  Pac.  674;  Hope 
Mut.  Ins.  Co.  V.  Flynn^  38  Mo.  483 ;  Cargill  v.  Powers, 
1  Mich.  369.) 
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Again,  judgment  of  foreclosure  had  been  rendered, 
an  order  of  sale  had  been  issued  and  an  appraisement 
had  been  made  before  the  redemption  law  of  1893  took 
effect.  The  judgment  provided  that  upon  sale  and  con- 
firmation the  defendant  should  be  barred  of  all  equity 
of  redemption,  so  that  the  subject  of  redemption  was 
there  a  matter  of  judicial  determination.  Being  so 
adjudged  and  partially  carried  out  before  the  passage 
of  the  redemption  law,  it  could  not  be  affected  by  that 
law,  but  should  have  been  executed  in  accordance 
with  the  law  in  force  when  the  contract  was  made  and 
the  judgment  rendered.  {Greenwood  v.  Butler,  52  Kan. 
424,  34  Pac.  967,  22  L.  R.  A.  465.) 

I  am  authorized  to  say  that  Mr.  Justice  Ellis  unites 
with  me  in  this  view  and  dissents  from  the  judgment 
of  reversal. 

A  majority  of  the  court  holding  a  contrary  view,  it 
follows  that  the  judgment  must  be  reversed  and  the 
cause  remanded  for  another  trial. 

DosTBR,  C.  J.  (concurring  specially)  :  I  base  my 
concurrence  in  the  decision  of  the  majority  of  the 
court  upon  those  grounds  which  uphold  the  validity 
of  the  repeal  of  exemption  laws.  The  uniform  course 
of  decision  is  that  a  debtor  has  no  vested  right  in  the 
continuance  of  laws  exempting  his  property  from  sale. 
(12  A.  &  E.  Encycl.  of  L.,  2d  ed.,  74.)  The  reason 
for  these  decisions  is  that  the  debtor  has  contracted  to 
pay,  but  not  with  any  reservation  of  liability  to  pay 
only  out  of  particular  property.  A  debtor  does  not 
make  his  promise  to  pay  conditional  upon  his  pos- 
session of  unexempt  property.  He  may  refuse  to  pay 
except  out  of  unexempt  property,  not  because  he 
has  so  contracted,  but  because  in  the  grace  and  favor  of 
the  law  he  need  not  do  so.    Now,  an  appraisement  law 
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is  the  allowance  of  a  conditional  and  temporary  ex- 
emption. It  exempts  the  debtor's  property  from  sale 
upon  the  condition  that  it  does  not  bring — and  until 
it  does  bring — the  specified  appraised  value.  Ex- 
emption and  appraisement  laws  are  grounded  in  the 
policy  of  the  state,  and  do  not  exist  for  the  purposes 
of  unexpressed  or  implied  private  agreement.  They 
may  not,  however,  be  brought  into  existence  to  the 
impairment  of  the  obligation  of  private  agreements ; 
that  is,  to  the  impairment  of  the  obligation  to  dis- 
charge private  agreements ;  but  the  right  of  a  debtor 
to  shield  his  property  under  the  legal  policy  of  the 
state  has  no  relation  whatever  to  such  obligations  of 
agreement. 
Johnston  and  EluBi  J.  J.,  dissenting. 


CD.  Burt  et  al.  v.  David  H.  Moorb  et  al. 

N0.1138S.    (64Pao.B7.) 

MoBTOAGB — Effect  of  Failure  to  Record  AaaignmenU  The  fail- 
ure of  the  assigDee  of  a  mortgage  to  have  the  assignment  to  him 
acknowledged  and  recorded,  as  required  by  chapter  160  of  the 
Laws  of  1897  (Gen.  Stat.  1897,  oh.  119,  §§  18-24),  does  not  annul 
the  mortgage  nor  destroy  the  mortgage  lien,  but  only  precludes 
the  introduction  of  such  assignment  as  evidence  in  any  court  of 
the  state ;  and  where  parties  to  a  foreclosure  proceeding  stipulate 
that  plaintiff,  an  assignee  of  a  mortgage,  is  entitled  to  a  judgment, 
unless  the  plaintiff's  failure  to  have  the  assignment  of  the  mort- 
gage recorded  defeats  his  right  to  a  foreclosure,  a  judgment  of 
foreclosure  should  be  awarded. 

Error  from  court  of  appeals,  northern  department ; 
John  H.  Mahan,  Abijah  Wblls,  and  Sam'l  W.  Mc- 
Elboy,  judges.  Opinion  filed  March  9,  1901.  In 
banc.     AflSrmed. 

*FoT  opinion  by  the  court  of  appeal^  see  10  Kan.  App. — ,  81  Fbc. 
332.— Rbp. 
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Moore  &  BergeVf  for  plaintiffs  in  error. 
T.  P.  Anderson^  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  J. :  This  was  an  action  by  David  H. 
Moore  to  recover  on  two  promissory  notes  executed 
by  C.  S.  Mendenhall  and  Rebecca  R.  Mendenhall  and 
to  foreclose  a  mortgage  on  real  estate  given  by  them 
to  secure  the  payment  of  the  notes.  The  notes  and 
mortgage  were  executed  on  August  1,  1889,  in  favor 
of  Oliver  R.  Burnham,  who  executed  a  blank  assign- 
ment of  the  mortgage  on  November  29,  1890,  and  de- 
livered it  and  the  notes  to  the  Husted  Investment 
Company.  Soon  afterward  that  company  transferred 
and  delivered  the  notes  and  mortgage  to  David  H. 
Moore,  at  which  time  Burnham  executed  a  formal  as- 
signment of  each  note  and  coupon  to  Moore.  On 
February  11,  1890,  the  Mendenhalls  conveyed  their 
interest  in  the  mortgaged  property  to  Nellie  S.  Boy- 
Ian,  and  on  January  13,  1892,  she  conveyed  it  to  the 
Kansas  Real  Estate  Company,  and  that  company  in 
turn  conveyed  the  property  to  L.  R.  Piper,  on  May  17, 
1892,  and  Piper  conveyed  it  to  0.  D.  Burt  and  W.  H. 
Bridgens,  on  September  20, 1897. 

This  proceeding  was  begun  on  March  1,  1894,  and 
on  June  24,  1895,  a  judgment  was  obtained  against 
the  Mendenhalls  for  $1761.27,  and  also  for  a  fore- 
closure of  the  mortgage  lien.  As  service  had  not  been 
obtained  on  the  defendant  Piper  the  case  was  contin- 
ued for  service  on  him,  and  on  February  1, 1898,  after 
Piper  had  conveyed  the  property  to  Burt  and  Bridgens, 
an  amended  and  supplemental  petition  was  filed  by 
Moore,  making  Burt  and  Bridgens  parties,  and  asking 
for  a  foreclosure  as  against  them.     They  answered 
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that  the  mortgage  of  Moore  was  not  a  lien  on  the 
property  because  he  had  failed  and  neglected  to  have 
the  assignment  of  the  mortgage  recorded  in  the  man- 
ner required  by  chapter  160  of  the  Laws  of  1897.  ((Jen. 
Stat.  1897,  ch.  119,  §§  18-24.)  The  case  was  submit- 
ted upon  an  agreed  statement  of  facts,  which  showed, 
as  hereinbefore  stated,  that  the  assignment  of  the 
mortgage  made  by  Burnham  on  February  29,  1890, 
was  formal  in  every  respect,  except  that  the  name  of 
the  assignee  was  not  inserted.  It  was  duly  acknowl- 
edged, but  it  was  never  filed  in  the  oflSce  of  the  reg- 
ister of  deeds  or  recorded  until  January  27,  1898. 
About  January  1,  1898,  the  Husted  Investment  Com- 
pany agreed  that  it  would  obtain  a  new  assignment  of 
the  mortgage  to  be  executed  by  Burnham,  and  in  pur- 
suance of  that  agreement  the  company  obtained  an- 
other assignment  by  Burnham,  which  was  in  proper 
form  and  duly  acknowledged,  and  which  was  duly 
recorded  on  January  27, 1898.  In  his  petition  Moore 
set  up  his  ownership,  the  written  assignment  of  the 
mortgage,  and  the  written  indorsements  and  transfers 
of  the  notes  and  coupons;  and  of  these  averments 
there  was  no  verified  denial.  The  pleadings  and 
agreed  facts  fairly  show  possession  and  ownership  of 
the  notes  and  mortgage  by  Moore,  but,  aside  from  the 
conceded  facts  which  have  been  stated,  the  parties 
made  the  following  stipulation : 

*'It  is  also  further  agreed  that  the  only  question  in 
issue  or  dispute  in  this  case  is  as  to  the  effect  upon 
the  plaintiff's  right  to  maintain  his  action  and  fore- 
closure of  the  mortgage,  set  up  in  his  amended  and 
supplemental  petition,  of  his  failure  to  have  the  as- 
signment of  said  mortgage,  bearing  date  of  the  29th 
of  November,  a.d.  1890,  filed  for  record  in  the  office 
of  the  register  of  deeds  of  Wyandotte  county,  Kansas, 
on  or  before  the  12th  day  of  September,   1897,  or 
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within  six  months  from  March  12,  1897,  it  being 
agreed  that  if  the  plain tiflf's  failure  to  have  said  as- 
signment of  said  mortgage  filed  for  record  in  said 
office  on  or  before  said  date  defeats  the  plaintiff's 
right  to  foreclose  said  mortgage  as  to  the  defendants 
Burt  and  Bridgens,  then  and  in  such  case  the  judg- 
ment of  the  court  should  be  for  them';  but  if  the  plain- 
tiff's failure  to  have  said  assignment  filed  for  record 
on  or  before  said  date,  under  the  facts  and  circum- 
stances as  set  forth  in  the  foregoing  agreed  statement 
of  the  facts,  does  not  defeat  the  plaintiff's  right  to 
foreclose  said  mortgage  as  to  the  defendants  Burt  and 
Bridgens,  then  the  plaintiff  should  have  judgment 
against  the  defendants,  as  prayed  for  in  the  amended 
and  supplemental  petition." 

In  effect,  this  is  a  stipulation  that  Moore  is  entitled 
to  a  judgment  of  foreclosure  unless  the  failure  to  have 
the  assignment  of  the  mortgage  filed  for  record  within 
six  months  after  the  act  requiring  the  recording  of 
such  assignments  took  effect — that  is,  on  or  before 
September  12,  1897 — defeats  his  right  to  maintain 
the  action.  It  was  not  recorded  until  a  later  time, 
nor  until  after  Burt  and  Bridgens  had  purchased  the 
property ;  and  they  now  contend  that,  under  the  case 
of  Myers  v.  Wheelock,  60  Kan.  747,  57  Pac.  956,  no 
foreclosure  can  be  had.  The  present  case  is  distin- 
guishable from  the  one  cited.  Here,  there  is  no  lack  of 
facts  or  absence  of  proof  to  establish  the  plaintiff's 
right  of  action,  as  there  was  in  that  case.  It  is  stipu- 
lated that  there  is  no  dispute  between  the  parties  here 
on  any  of  the  issues  made  by  the  pleadings,  except  as  to 
the  effect  of  the  failure  to  record  the  assignment  of  the 
mortgage  within  the  statutory  period,  and  that  if  that 
circumstance  does  not  defeat  Moore's  right  to  maintain 
the  action  he  should  have  a  judgment  of  foreclosure 
against  Burt  and  Bridgens,  as  prayed  for  in  the  pe- 
tition.   Every  essential  fact  was  therefore  conceded. 
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and  nothing  was  left  for  the  determination  of  the 
trial  court  except  the  question  of  law  as  to  the  con- 
sequence of  the  failure  to  record  the  assignment 
within  the  allotted  time.  It  was  decided  in  Myers 
V.  Wheeloch,  supra,  that  such  failure  or  neglect  did 
not  invalidate  the  mortgage  or  extinguish  the  mort- 
gage lien. 

The  only  penalty  prescribed  in  the  act  is  that  i£ 
an  assignment  is  not  acknowledged  and  recorded  as 
therein  provided,  it  shall  not  be  received  in  evidence 
in  any  court  of  the  state.  It  was  not  within  the  con- 
stitutional power  of  the  legislature,  nor  did  it  attempt, 
to  annul  the  mortgage  or  to  destroy  the  mortgage  lien. 
The  mortgage  continues  in  existence  and  remains  en- 
forceable notwithstanding  the  statute ;  and  the  lien 
and  right  to  enforce  the  same  may  be  established  by 
any  competent  proof ;  but  the  transfer  to  and  owner- 
ship of  an  assignee  cannot  be  shown  by  an  unrecorded 
assignment.  While  such  an  assignment  is  wholly 
valueless  as  proof,  the  ownership  of  the  mortgage  may 
be  admitted  by  the  defendants  or  other  parties  inter- 
ested, or  it  may  be  shown  by  any  legal  or  competent 
evidence.  The  failure  to  have  the  assignment  ac- 
knowledged and  recorded  eflPectually  bars  its  use  as 
evidence,  but  when  a  case  can  be  made  out  or  is  es- 
tablished without  such  evidence  a  judgment  of  fore- 
closure should  be  given.  In  the  present  case  the 
stipulation  of  the  parties  entitled  the  plaintiff  below  to 
a  foreclosure,  and  therefore  the  judgments  of  the  dis- 
trict court  and  of  the  court  of  appeals  will  be  affirmed. 


Digitized  by 


Google 


VOL.  62.    JANUARY   TERM,  1901.         541 
Smith  V.  Becker. 


62     541 

J.  A.  Smith  v.  Charles  F.  Becker  et  al.  P^-  *^*, 

62     Ml 
No.  11,827.    ( 64  Pac.  TO.)  f81 

Dbsosnts  and  DiBTRiBJJTioy b— Effect  of  Sentence  for  Life.  Sec- 
tion 5583  of  the  General  Statutes  of  1899  (Qen.  Stat.  1897,  oh.  102, 
§311),  which  provides  that  when  a  person  shall  be  imprisoned 
under  a  sentence  of  imprisonment  for  life,  his  estate,  property  and 
effects  shall  be  administered  and  disposed  of  in  all  respects  as  if 
he  were  naturally  dead,  does  not  oast  the  descent  of  his  property 
on  his  heirs  by  the  fact  of  such  sentence  and  imprisonment. 

Error  from  Greenwood  district  court ;  0.  W.  Shinn, 
judge.  Opinion  filed  March  9^  1901.  In  bane.  Re- 
versed. 

L.  H.  Johnson,  J.  B.  Clogstony  L.  E.  Clogston,  and 
A.  L.  Redden  J  for  plaintiff  in  error. 

Alfred  E.  Hodgson^  and  Howard  J.  Hodgson,  for  de- 
fendants in  error. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  The  following  question  is  presented  in 
this  case  :  When  a  person  is  imprisoned  under  a  sen- 
tence for  life,  does  his  property,  by  that  fact,  descend 
to  his  heirs  in  all  respects  as  if  he  were  naturally 
dead?  Those  sections  of  the  statute  necessary  to  be 
considered  read : 

''A  sentence  of  confinement  and  hard  labor  for  a 
term  less  than  life  suspends  all  civil  rights  of  the  per- 
son so  sentenced  during  the  term  thereof,  and  forfeits 
all  public  offices  and  trusts,  authority  and  power ;  and 
a  person  sentenced  to  such  confinement  for  life  shall 
thereafter  be  deemed  civilly  dead.'*  (Gen.  Stat.  1899, 
§2254;  Gen.  Stat.  1897,  ch.  100,  §376.) 

''Whenever  any  person  shall  be  imprisoned  under 
a  sentence  of  imprisonment  for  life,  his  estate,  prop- 
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ertj  and  efifects  shall  be  administered  and  disposed  of 
in  all  respects  as  if  he  were  naturally  dead.'*  (Gen. 
Stat.  1899,  §5583;  Gen.  Stat.  1897,  ch.  102,  §311.) 

But  for  section  5583  of  the  statute,  supra,  we  are 
all  agreed  that  the  mere  fact  of  a  sentence  and  im- 
prisonment for  life  would  not  cast  the  descent  of  the 
convict's  estate.  The  declaration  that  a  person  in 
such  condition  shall  be  deemed  civilly  dead  is  to  be 
interpreted  as  to  its  effect  by  a  reference  to  the  com- 
mon law.  In  Avery  v.  Everett,  110  N.  Y.  317,  18  N. 
E.  148,  after  an  exhaustive  review  of  all  the  author- 
ities, the  court  said : 

*'It  seems  to  be  a  necessary  conclusion,  from  the 
rules  of  the  common  law  governing  rights  of  property 
as  affected  by  forfeiture  for  crime,  that  civil  death, 
one  of  the  consequences  of  conviction  for  treason  or 
felony,  did  not  of  itself,  as  a  general  rule,  at  least, 
operate  to  divest  the  offender  of  his  title  to  his  lands." 
(See,  also,  Frazer  v,  Fulcher,  17  Ohio,  260 ;  Baltimore  v. 
Chester,  53  Vt.  315.) 

In  Maine  and  Missouri  statutory  provisions  similar 
to  section  5583  exist,  but  they  have  received  no  judi- 
cial interpretation.  The  turning-point  is  the  con- 
struction to  be  placed  on  the  words  ''administered 
and  disposed  of."  Administration  has  relation  to 
personal  property,  and  it  is  only  where  the  personalty 
is  insufficient  in  value  to  pay  the  debts  of  the  decedent 
that  the  administrator  exercises  any  control  over  the 
real  estate.  It  descends  to  the  heirs  eo  instanti  upon 
the  death  of  the  ancestor.  We  think  that  by  the  use 
of  the  word  •'administered,"  in  this  provision  relating 
to  the  estate  of  convicts,  it  was  the  intention  of  the 
lawmakers  to  restrict  the  administrator  to  the  control 
and  disposition  of  personal  property  for  the  benefit  of 
creditors,  to  the  end  that  all  debts  of  the  convict  might 
be  speedily  paid.     The  words  "disposed  of"  are  not 
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in  our  judgment  broad  and  comprehenBive  enough  to 
reach  to  and  embrace  that  act  of  the  law  which  vests 
the  ownership  of  property  in  an  heir  by  inheritance. 
They  can  be  more  sensibly  applied  to  affirmative  ac- 
tion taken  by  a  person  either  natural  or  artificial.  It 
is  an  inapt  expression  to  say  that  when  an  estate  is 
cast  by  descent  on  the  heir  by  the  death  of  the  owner 
it  has  been  disposed  of. 

It  will  be  noticed  also  that  the  two  sections  of  the 
law  under  consideration  are  not  a  part  of  the  statutes 
relating  to  descents  and  distributions.  One  section  is 
found  under  the  title  of  crimes  and  punishments,  and 
the  other  under  criminal  procedure.  In  the  present 
case  the  property  in  controversy  is  real  estate,  and 
there  are  no  debts  owing  by  the  convict.  If  such 
estate  has  already  devolved  upon  the  heirs,  an  admin- 
istrator can  do  nothing  which  will  affect  the  lands. 
As  applied  to  this  case,  the  use  of  the  word  '^  admin- 
istered'' can  have  no  force,  for  the  estate  in  contro- 
versy can  never  come  to  the  hands  of  an  administrator. 

In  Rdchel  Beard,  Respondent,  v.  William  J.  Knox,  Ex- 
ecutor of  William  M.  Beard,  Appellant,  5  Cal.  252,  a  stat- 
ute was  before  the  court  forjconstruction  which  related 
to  the  rights  of  husband  and  wife.  It  provided  :  ''All 
property,  acquired  by  either  husband  or  wife,  except 
such  as  may  be  acquired  by  gift,  bequest,  devise,  or 
descent,  shall  be  common  property."  It  was  further 
provided  that  the  husband  should  have  the  entire  con- 
trol, of  the  common  property,  vnth  absolute  power  to  dis- 
pose of  it,  and  upon  the  disj^olution  of  the  community 
by  death,  of  either  husband  or  wife,  one-half  of  the 
common  property  should  go  to  the  survivor.  It  was 
held  that  the  words  "with  absolute  power  to  dispose 
of  ought  not  to  be  extended  to  a  disposition  by 
devise* 
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If  descent  be  cast,  ipso  facto,  by  the  sentence  and  im- 
prisonment of  a  person  for  life,  then  such  person  may 
make  testamentary  disposition  of  his  property  before 
such  sentence  and  imprisonment,  which  will  take  effect 
immediately  thereafter.  The  incongruity  of  the  con- 
vict's position  in  the  event  of  a  final  acquittal  or 
pardon  may  be  noticed.  From  such  sentence  he  may 
appeal  to  this  court  within  two  years  after  the  judg- 
ment is  rendered.  If  he  be  granted  a  new  trial  and 
finally  secure  an  acquittal,  or  his  discharge  from  im- 
prisonment be  ordered,  we  may  see  a  person  formerly 
civilly  dead  living  with  heirs  who  have  inherited  his 
property.  Again,  it  would  be  entirely  legal  for  such 
person,  though  once  pronounced  dead  in  law,  to  be 
appointed  administrator  of  his  own  estate,  or  to  be 
called  on  to  prove  the  execution  of  his  own  will.  In 
the  event  of  the  convicted  person  making  two  wills, 
one  before  sentence  and  imprisonment  and  the  other 
after  his  pardon  or  acquittal  and  immediately  prior 
to  his  natural  death,  a  confusing  question  would  arise 
as  to  which  will  should  be  given  effect. 

In  default  of  heirs,  the  application  of  the  statute  as 
contended  for  by  counsel  for  defendants  in  error  would 
cause  the  real  estate  of  the  convict  to  escheat  to  the 
state,  involving  a  forfeiture  of  property,  which  ought 
not  to  be  declared  without  express  and  unambiguous 
legislative  direction. 

Such  considerations  might  be  immaterial  if  the  law 
were  plain  and  explicit,  for  we  have  no  doubt  of  the 
power  of  the  legislature,  by  express  language,  to  cast 
the  descent  of  a  convict's  property,  in  the  event  of  his 
civil  death,  on  such  persons  as  would  be  heirs  at  law 
in  case  of  natural  death.  In  cases  of  doubt,  however, 
the  argument  db  inconvenienti  is  of  much  force.     In  an 
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exhaustive  note  to  Avery  v.  Everett,  supra,  found  in  6 
American  State  Reports,  366,  383,  the  author  says : 

**We  deduce,  therefore,  that  in  those  states  where 
there  is  a  statutory  provision  that  one  imprisoned  for 
life  shall  be  deemed  civilly  dead,  the  legislature  could 
not  have  intended  that  such  convict  should  labor  under 
greater  disabilities  than  those  entailed  by  the  common- 
law  decisions ;  and  if  the  strict  rule  of  the  common 
law  is  not  to  be  followed,  it  must  be  assumed — and 
especially  so  in  view  of  our  institutions  and  tenures 
here,  and  also  in  view  of  the  fact  that  such  convict 
may  be  pardoned — that  one  civiliter  mortuvs  under  the 
statutes  ought  not  to  be  deemed  naturally  dead  so  far 
as  retaining  his  title  to  property  and  protecting  it  is 
concerned,  and  that  it  ought  not  certainly  to  devolve 
upon  his  successors  or  heirs  simply  because  of  \he 
disability  of  imprisonment.  This  construction  of  those 
statutes  would,  it  seems  to  us,  be  founded  in  greater 
justice  and  more  in  consonance  with  the  reason  of  the 
law,  and  more  in  keeping  with  the  spirit  of  our  insti- 
tutions, than  a  conclusion  to  the  contra." 

The  convicted  person  whose  property  is  involved  in 
the  case  at  bar  is,  in  fact,  no  longer  civilly  dead.  Her 
sentence  was,  within  a  year  after  it  took  effect,  com- 
muted by  the  governor  to  a  term  of  forty  years.  Her 
life  has  been  restored.  It  ought  not  to  be  held  that 
she  has  been  divested  of  her  property  by  operation  of 
law  unless  the  statute,  in  clear  and  explicit  terms,  has 
so  declared. 

The  question  raised  by  plaintiff  in  error,  that  the 
two  sections  of  the  statute  under  discussion  are  uncon- 
stitutional, has  been  decided  against  his  contention  in 
Woodruff  V.  Baldtoin,  23  Kan.  491. 

The  judgment  of  the  court  below  will  be  reversed 
and  a  new  trial  granted. 

DosTBB,  C.  J.,  and  Pollook,  J.,  dissenting. 
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Greene,  J.  (dissenting)  :  I  dissent  from  the  opin- 
ion of  the  court  in  this  case,  and  am  authorized  to 
say  that  Dostbr,  C.  J.,  and  Pollock,  J.,  also  dissent. 

I  agree  with  the  court  that  section  2254  of  the  Gen- 
eral Statutes  of  1899  (Gen.  Stat.  1897,  ch.  100,  §  376) , 
quoted  in  the  opinion,  does  not  and  was  not  intended 
to  cast  descent.  Under  this  section,  one  imprisoned 
for  a  period  less  than  life  is  divested  only  of  all  civil 
rights,  and  I  assume  that  the  lawmakers  knew  this ; 
hence  the  passage  of  section  5583  of  the  General  Stat- 
utes of  1899  (Gen.  Stat.  1897,  ch.  102.  §311),  as  fol- 
lows: 

'•Whenever  any  person  shall  be  imprisoned  under 
a  sentence  of  imprisonment  for  life,  his  estate,  prop- 
perty  and  effects  shall  be  administered  and  disposed  of 
in  all  respects  as  if  he  were  naturally  dead.'* 

This  section  means  that  when  one  is  sentenced  and 
imprisoned  for  life  he  is,  as  to  all  property  interests, 
actually  dead.  The  language  used  in  this  section  is 
sufficiently  apt  and  appropriate  to  cast  descent.  The 
word  *' administered,'*  therein  used,  as  defined  by 
Webster,  means  *Ho  manage  or  conduct,  as  public 
affairs  ;  to  direct  or  superintend  the  execution,  applica- 
tion or  conduct  of ;  to  settle,  as  the  estate  of  one  who 
dies  without  will  or  whose  will  fails  of  an  executor." 
Bouvier  defines  it  as  ''the  management  of  the  estate 
of  an  intestate  or  testator  who  has  no  executor.'* 
"Administrator,* '  according  to  Bouvier,  means,'*  aper- 
son  authorized  to  manage  and  distribute  the  estate  of 
an  intestate  or  testator  who  has  no  executor." 

An  administrator  in  Kansas  has  absolute  control, 
for  the  purpose  of  administering  an  estate,  over  real 
estate  as  well  as  personal  property.  It  is  true  that 
the  law  requires  an  administrator  in  Kansas  to  dis- 
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pose  of  the  personal  property  first,  and  pay  the  debts, 
if  there  be  sufficient  funds  from  the  sale  of  it,  but  this 
is  not  because  the  administration  of  the  estate  does 
not  include  the  real  as  well  as  the  personal  property, 
nor  because  real  estate  is  more  sacred  than  personal 
property,  but  because  the  personal  property  is  more 
liable  to  waste,  and,  therefore,  should  be  first  cared 
for.  If  there  be  sufficient  personal  property  to  pay 
the  outstanding  liabilities  and  expenses  of  administra- 
tion the  duty  of  the  administrator  there  ends,  but  if 
not,  his  power  to  dispose  of  real  estate  is  equal  to  that 
granted  him  to  dispose  of  personal  property. 

The  language  used  in  section  5583  is  'Hhat  his  es- 
tate, property  and  effects  shall  be  administered  and 
disposed  of."  "Disposed  of,"  as  defined  by  Bouvier, 
means  *'to  alienate  or  direct  the  ownership  of  prop- 
erty as  disposed  by  will."  These  words  were  used  in 
this  statute  in  their  broad  and  generally  accepted 
meaning,  and  are  sufficiently  apt  and  appropriate  to 
cast  descent.  When  the  legislature  passed  this  sec- 
tion, it  meant  that,  when  any  person  shall  be  sentenced 
and  imprisoned  for  life,  his  property  shall  immediately 
descend  as  if  he  were  dead,  and  that  an  administrator 
shall  be  appointed,  whose  duty  it  shall  be  to  admin- 
ister the  entire  estate  in  the  usual  and  ordinary  way. 
If  it  were  necessary  to  make  this  plainer,  a  reference 
to  article  17  of  the  criminal  code,  where  this  section 
is  found,  will  simplify  it.  That  entire  article,  exclu- 
sive of  section  5583,  is  directed  to  the  care  and  man- 
agement of  the  property  of  persons  sentenced  and 
imprisoned  in  the  penitentiary  for  a  period  less  than 
life,  and  ample  proyisions  are  there  made  for  such  cases. 
Section  5583  adds  nothing  to  these  proyisions,  nor  is 
it  claimed  by  the  court  that  it  does ;  so  that,  if  this 
section  be  not  susceptible  of  the  construction  we  place 
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on  it,  then  it  is  meaningless,  and  we  find  that  we 
have  a  statute  which  makes  ample  provision  for  the 
care,  custody  and  control  of  the  property  of  one  who 
is  sentenced  and  imprisoned  in  the  penitentiary  for  a 
period  less  than  life,  but  no  provision  whatever  for 
the  care  or  management  of  the  property  of  one  who 
is  sentenced  and  imprisoned  for  life.  It  is  a  cardinal 
principle  in  the  interpretation  of  a  statute  that  the 
entire  statute  or  act  must  be  construed  together, 
and  that  each  provision  should  be  given  full  force  and 
eflFect.  The  construction  placed  on  section  5583  by 
the  court  in  its  opinion  renders  that  section  nugatory. 

Nor  does  this  section  work  a  forfeiture  in  a  case  of 
sentence  and  imprisonment  for  life  of  one  without 
heirs,  as  indicated  by  the  court.  A  forfeiture  not  only 
divests  one  of  his  estate,  but  invests  it  either  in  the 
party  injured,  as  recompense  for  the  wrong  which  he 
alone,  or  the  public  together  with  himself,  has  suf- 
fered, or  invests  it  in  the  public.  Under  this  section 
of  the  statute,  if  the  person  sentenced  and  imprisoned 
has  no  heirs  to  take,  then  his  estate  escheats  exactly 
as  it  would  if  he  died  naturally.  One  anticipating 
death  by  imprisonment  for  life  may  dispose  of  his 
property  by  will  as  effectually  as  one  who  anticipates 
death  by  natural  causes. 

The  case  of  Ra4^hel  Beard,  Respondent,  v.  William  J. 
Knox,  Executor  of  William  M.  Bea/rd,  Appellant,  5  Cal. 
252,  cited  by  the  court  in  its  opinion  as  an  authority 
for  its  position,  when  examined  will  not  bear  the  con- 
struction claimed  for  it.  The  statute  in  that  state 
provides  that  ''all  property,  acquired  by  either  hus- 
band or  wife,  except  such  as  may  be  acquired  by  gift, 
bequest,  devise,  or  descent,  shall  be  common  prop- 
erty.** It  is  further  provided  that  the  husband  shall 
have  the  entire  control  of  the  common  property,  with 
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absolute  power  to  dispose  of  it,  and  upon  the  dissolu- 
tion of  the  community,  by  death  of  either  the  husband 
or  wife,  one-half  of  the  common  property  shall  go  to 
the  survivor.     In  the  opinion  the  court  said : 

"The  words  'with  absolute  power  to  dispose  of 
ought  not  to  be  extended  to  a  disposition  by  devise. 
The  husband  and  wife,  during  coverture,  are  jointly 
seized  of  the  property,  with  a  half  interest  remaining 
over  to  the  wife,  subject  only  to  the  husband's  disposal 
during  their  joint  lives.  This  is  a  present,  definite 
and  certain  interest,  which  becomes  absolute  at  his 
death,  so  that  a  disposition  by  devise,  which  can  only 
attach  after  the  death  of  the  testator,  cannot  affect  it, 
for  such  a  conveyance  can  only  operate  after  death, 
upon  the  very  happening  of  which  the  law  of  this 
state  determines  the  estate,  and  the  widow  becomes 
seized  of  one-half  of  the  property." 

It  is  plain  from  this  statute  that  it  was  only  during 
the  life  of  the  husband  and  wife  that  the  husband  had 
absolute  control  and  could  dispose  of  the  property. 
Our  construction  of  section  5583  may  seem  harsh,  and 
it  may  be  subject  to  all  the  inconveniences  and  un- 
pleasant things  suggested  by  the  court,  but  it  is  the 
plain  and  unmistakable  meaning  of  the  language  used 
by  the  lawmakers,  and  we  have  nothing  to  do  but  to 
give  it  the  interpretation  intended  by  that  department 
of  government.  Therefore,  upon  the  sentence  and  im- 
prisonment in  the  penitentiary  of  one  for  life,  his  prop- 
erty at  once  descends. 
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Missouri,  Kansas  &  Texas  Railway  Company  v. 
Thb    Board   op   County  Commissioners  of  thb- 
CouNTY  OP  Labette. 

No.  11^30.*    ( 64  Pao.  80.) 

Taxation — Injunction— Interest — Rea  Judicata,  Where  suit  is 
brought  to  restrain  the  collection  of  interest  which  accumulated 
during  the  pendency  of  an  action  to  enjoin  the  collection  of  a  per- 
sonal-property tax,  on  the  ground  that  the  statutes  under  which 
such  interest  is  made  collectable  are  unconstitutional  and  void, 
and  where  it  appears  that  the  original  proceeding  to  restrain  the 
oollection  of  the  tax,  during  the  pendency  of  which  this  interest  ac- 
crued, was  based  upon  the  ground  that  the  levy  was  unauthorized 
and  invalid  and  the  tax  not  collectable,  and  that  the  defendants  in 
such  action  joined  issue  on  the  legality  of  such  tax,  and  final  judg- 
ment was  reudered  therein  sustaining  the  same,  it  is  held,  that 
the  question  of  the  constitutionality  of  the  laws  under  which  said 
tax  was  levied  and  interest  authorized  is  res  judicata. 

Error  from  court  of  appeals,  southern  department; 
A.  W.  Dennison,  B.  F.  Milton,  and  M.  Schoonover, 
judges.  Opinion  filed  March  9,  1901.  In  ba/nc.  Af- 
firmed. 

T.  N.  Sedgwick y  for  plaintiflF  in  error. 
Francis  M.  Brady ,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Greene,  J. :  The  petition  filed  by  plaintiflF  in  error 
in  the  court  below  states  that  in  1895  judgments  were 
obtained  against  the  municipalities  of  the  city  of 
Oswego  and  Oswego  township,  in  the  county  of  La- 
bette ;  that  at  that  time  it  was  the  owner  of  and  was 
operating  a  line  of  railway  through  said  municipali- 
ties, and,  for  the  purpose  of  paying  such  judgments, 
there  was  duly  levied  against  its  property  a  tax  in  the 

*For  opinion  by  the  court  of  appeals,  see  9  Kan.  App.  545, 59  Pac. 
383.— Rep. 
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sum  of  $996.51 ;  that  the  sum  of  ?9.96  was  duly  levied 
as  a  tax  against  the  property  of  the  Wagner  Palace 
Car  Company,  then  in  the  possession  of  and  operated 
by  the  plaintiflF  in  error,  which  latter  tax  was  charged 
to  plaintiflF  in  error ;  that  it  procured  a  temporary  in- 
junction against  the  sheriff  and  treasurer  of  said 
county,  restraining  the  collection  of  such  taxes,  on 
the  ground  that  the  same  were  unauthorized  by  law, 
uncollectable,  and  invalid  ;  that  the  defendants  therein 
joined  issue  with  the  plaintiflF  on  the  legality  of  such 
taxes ;  that  upon  a  final  hearing  the  injunction  was 
dissolved  and  a  judgment  rendered  and  an  order  made 
that  the  plaintiflF  pay  said  taxes,  but  no  judgment  was 
rendered  or  order  made  in  regard  to  the  interest  which 
had  accumulated  during  the  pendency  of  said  injunc- 
tion suit ;  that  after  the  rendition  of  said  judgment  the 
plaintiflF  tendered  to  the  treasurer  the  full  amount  of 
such  taxes  so  levied,  exclusive  of  interest,  and  refused 
to  pay  any  accumulated  interest  thereon,  which  tender 
was  refused ;  that  thereupon  a  tax  warrant  was  issued 
to  the  sheriflF,  commanding  him  to  collect  said  tax, 
penalty,  and  interest  thereon  at  the  rate  of  fifty  per 
cent,  from  the  time  that  said  temporary  injunction 
was  obtained. 

The  plaintiflF  in  error  then  commenced  this  action 
and  obtained  a  temporary  injunction  to  restrain  the 
collection  of  such  interest.  It  contends  that  section 
171  of  chapter  158,  General  Statutes  of  1897  (Gen. 
Stat.  1899,  §7318),  which  provides  that,  when  the 
collection  of  any  personal-property  tax  shall  be  re- 
strained and  the  injunction  be  dissolved,  the  county 
treasurer  or  sheriflF  shall  collect  the  original  tax  and 
penalties,  with  interest  from  the  date  of  the  granting 
of  said  injunction  at  the  rate  of  fifty  per  cent,  per  an- 
num, is  void,  in  that  it  violates  section  1  of  article  2 
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of  the  constitution,  which  requires  the  legislature  to 
provide  for  a  uniform  and  equal  rate  of  assessment 
and  taxation.  It  also  contends  that  section  101  of 
chapter  158,  General  Statutes  of  1897  (Gen.  Stat. 
1899,  §  7212) ,  is  void,  for  the  reason  that  such  section 
undertakes  to  legislate  certain  real  estate,  road-beds, 
depots,  etc.,  into  personal  property  for  the  purpose  of 
taxation,  and  then  imposes  a  penalty  by  way  of  inter- 
est greater  than  that  imposed  by  the  statute  in  cases 
where  the  collection  of  taxes  on  other  real  estate  is 
enjoined  and  the  injunction  thereafter  vacated.  Upon 
a  final  hearing  judgment  was  rendered  dissolving  said 
temporary  injunction.  The  plaintiff  in  error  then 
prosecuted  proceedings  in  error  to  the  court  of  ap- 
peals, where  the  judgment  of  the  trial  court  was  af- 
firmed, and  it  now  brings  the  case  to  this  court. 

The  penalty  and  interest  became  a  part  of  the  taxes. 
{The  StaUy  ex  rei.,  v.  Bowker,  4  Kan.  115 ;  Kansas  Pa- 
cific Ely.  Co.  V.  Amrine,  Treasurer y  etc.,  10  id.  319.) 
The  legality  of  .this  tax  was  the  question  involved  in 
the  original  injunction  suit,  and,  within  the  issue  there 
framed,  the  constitutionality  of  these  sections,  and  of 
all  other  laws  bearing  on  the  legality  and  validity  of 
such  tax,  was  involved,  and  could  have  been  there  liti- 
gated and  determined.  (  Bank  v.  Rude^  Adm'x,  23  Kan. 
146;  Boyd  v.  Huffaker,  40  id.  636,  20  Pac.  459.)  The 
court  is  of  the  opinion  that  as  to  such  questions  it 
must  be  held  that  the  judgment  in  the  former  action 
is  a  bar  to  this  action. 

The  judgment  of  the  court  below  is  affirmed. 

Cunningham,  J.  (dissenting)  :    The  law  as  an- 
nounced in  the  foregoing  opinion  may  possibly  be 
right,  but  the  point  on  which  the  court  decides  the 
'  case  was  not  raised  by  attorneys,  either  in  brief  or 
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upon  oral  argument,  and  it  comes  into  the  case  only 
at  the  suggestion  of  the  court.  I  do  not  think  this 
is  a  fair  way  to  treat  attorneys.  The  court  should 
decide  cases  upon  the  merits  as  presented  by  the  at- 
torneys, unless  there  appear  to  be  questions  of  a  juris- 
dictional nature  which  preclude  it  from  bo  doing. 
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Rbubbk  M.  Manlby,  08  Executor,  etc.,  v.  Rich-  b    ua 

ABD  A.  Pabk.  P     *» 

N0.1138S.    (64Pao.28.) 

1.  Res  Judicata — Jurisdiction  of  Subject-matter  and  Parties, 
When  a  court  having  jurisdiotion  of  the  subject-matter  and  the 
parties  to  an  action  renders  judgment  therein,  and  the  party 
aggrieved  thereby  fails  to  effect  an  appeal  within  the  time  and  in 
the  manner  provided  by  law,  such  judgment  is  res  judicata  as  to 
ail  matters  necessarily  involved  in  the  action  and,  therefore,  pre- 
sumably considered  by  the  court,  save  only  such  propositions  ap- 
pearing in  the  record  as  relate  to  the  jurisdiotion  of  the  oourt 
over  the  subject-matter  and  parties  to  the  action. 

2.  Dismissal  by  Supreme  Court  Immaterial,    In  such 

case,  the  fact  that  a  proceeding  in  error  was  begun  in  this  court 
and  dismissed  for  non-oompliance  with  the  statute  will  not 
change  the  rule  as  to  the  conclusiveness  of  the  judgment  of  the 
court  below. 

Error  from  Atchison  district  court;  W.  T.  Bland, 
judge.  Opinion  filed  March  9,  1901.  In  bcmc.  Af- 
firmed. 

STATEMENT. 

In  November,  1895,  an  action  was  commenced  by 
the  defendant  in  error  against  Wm.  H.  Risk,  as  ex- 
ecutor of  the  last  will  of  George  Manley,  deceased. 
The  action  was  founded  on  certain  debentures  issued 
by  the  Kansas  Trust  and  Banking  Company,  of  which 
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the  decedent  was  a  stockholder.  The  petition  alleged 
that  said  company  was  an  insolvent  Kansas  corpora- 
tion, organized  to  loan  money,  which  had  suspended 
business,  for  more  than  one  year ;  that  Manley  was  a 
resident  of  Union  county,  New  Jersey,  at  the  time  of 
his  decease  ;  that  he  died  testate  ;  that  Risk  had  been 
designated  in  the  will  and  had  been  subsequently  duly 
appointed  as  executor  and  trustee  of  the  estate  of  the 
decedent  by  the  orphans'  court  of  Union  county. 
Afterward,  in  due  course  and  regular  form,  R.  M, 
Manley  was  substituted  as  executor  by  said  orphans' 
court,  and  as  defendant  in  the  court  below,  in  lieu  of 
Risk,  and  said  Manley,  as  such  executor,  filed  an  an- 
swer in  said  cause,  to  which  reply  was  made.  The 
plaintiff  sought  to  charge  the  defendant,  R.  M.  Man- 
ley,  as  executor,  with  liability  as  a  stockholder  of  said 
insolvent  trust  company.  The  allegations  of  the  peti- 
tion are  formal  and  voluminous.  The  debentures  had 
not  been  reduced  to  judgment  against  the  insolvent 
corporation  which  issued  them. 

An  attachment  was  issued  at  the  time  the  action 
was  commenced  and  levied  on  lands  held  by  the  de- 
fendant as  such  executor,  situate  in  Atchison  county, 
and  service  by  publication  was  duly  had.  Afterward, 
and  on  the  13th  day  of  December,  1897,  the  case  was 
tried  to  the  court,  without  a  jury,  and  the  plaintiff 
recovered  judgment  for  J2463.07,  and  an  order  for  the 
sale  of  the  property  attached  was  made.  A  motion 
for  a  new  trial  was  filed  and  overruled,  and  the  cause 
was  brought  here  by  petition  in  error  and  dismissed, 
on  motion,  without  a  hearing  on  the  merits.  {Man- 
ley  V.  Park,  61  Kan.  857,  58  Pac.  961.) 

On  the  12th  day  of  December,  1899,  there  were  filed 
in  the  court  below  the  mandate  and  judgment  of  this 
c^urt  dismissing  the  petition  and  proceedings  in  error, 
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and  on  May  31,  1900,  the  defendant  filed  two  mo- 
tions— one  to  set  aside  the  judgment  theretofore  ren- 
dered against  him  in  said  cause,  the  other  for  an 
order  to  return  the  order  of  sale  which  had  been  issued 
on  said  judgment.  In  each  of  said  motions  it  was  al- 
leged that  the  court  had  no  jurisdiction  to  entertain 
such  suit,  to  render  judgment,  or  to  order  the  property 
attached  to  be  sold  to  satisfy  the  same  ;  that  the  record 
in  the  cause  showed  that  the  plaintiff  was  not  a  judg- 
ment creditor  of  said  insolvent  corporation  ;  that  the 
company  had  not  been  dissolved  by  the  expiration  of 
the  time  limit  in  its  charter  or  by  a  judgment  of  dis- 
solution ;  that  the  plaintiff  had  a  special  security  for 
the  payment  of  his  debts,  which  he  did  not  allege  had 
been  exhausted;  that  the  act  of  the  legislature  of 
Kansas,  entitled  **An  act  concerning  private  corpora- 
tions,'' approved  March  6, 1883,  was  unconstitutional ; 
that  the  suit  was  prosecuted  against  the  executor  of  a 
dead  man,  and  under  our  constitution  and  laws  the 
probate  court  of  Atchison  county,  and  not  the  district 
court,  had  jurisdiction ;  that  no  attachment  could 
legally  issue  against  the  property  of  the  defendant 
executor ;  that  section  203  of  the  executors'  and  ad- 
ministrators' act  (Gen.  Stat.  1897,  ch.  107,  §147; 
Gen.  Stat.  1899,  §2892)  is  unconstitutional,  and  con- 
travenes sections  6  and  8  of  article  3  of  the  constitu- 
tion of  the  state  of  Kansas,  and,  also,  violates  sections  1 
and  2  of  article  4,  and  the  fourteenth  amendment  to  the 
constitution  of  the  United  States,  and  section  27  of  the 
act  of  congress  creating  the  territory  of  Kansas ;  that 
in  rendering  said  judgment  said  district  court  did  not 
give  full  faith  and  credit  to  the  public  acts  and  judi- 
cial proceedings  of  the  orphans'  court  of  Union  county, 
New  Jersey,  according  to  the  requirements  of  section 
1  of  article  4  of  the  constitution  of  the  United  States, 
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and  did  not  accord  to  the  defendant,  a  citizen  of  New 
Jersey,  the  privileges  and  immunities  of  an  executor 
resident  in  this  state,  contrary  to  section  4  of  article 
2  of  the  federal  constitution,  enforcing  said  section 
203  of  the  executors'  and  administrators'  act  of  this 
state,  which  abridges  the  privileges  of  the  defendant 
and  his  immunity  from  suit  by  attachment,  deprives 
him  of  his  property  without  due  process  of  law,  and 
denies  him  the  equal  protection  of  the  law,  contrary 
to  the  fourteenth  amendment  to  the  constitution  of  the 
United  States. 

These  motions  were  heard  together,  and  overruled. 
An  exception  was  taken,  and  the  order  of  the  court  in 
overruling  said  motions  is  brought  here  for  review. 

David  Martin,  and  L.  F.  Bird,  for  plaintiff  in  error. 
Jackson  &  Jackson,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Ellis,  J. :  Although  several  assignments  of  error 
were  made  herein  and  argued  at  great  length  by  the 
learned  counsel  for  the  plaintiff  in  error,  the  one  ques- 
tion necessary  for  us  to  consider,  in  the  present  status 
of  this  case,  is,  Was  the  judgment  of  December  13, 
1897,  absolutely  void?  If  it  was  null  and  void,  it 
could  properly  be  attacked  by  the  motions,  the  over- 
ruling of  which  constitutes  the  grievance  now 
complained  of,  and,  if  not,  it  stands  as  a  final  de- 
termination of  all  the  matters  in  controversy  in  the 
action  in  which  it  was  rendered,  and  as  to  those  mat- 
ters it  is  res  judicata.  The  mere  announcement  that 
the  defendant  voluntarily  appeared  and  pleaded  to 
the  action  will  suffice  to  dispose  of  and  determine  in 
the  affirmative  the  question  as  to  whether  the  court 
below  had  jurisdiction  of  the  person  of  the  non-resident 
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defendant.  There  remains,  then,  for  our  consideration, 
the  question  as  to  whether  such  judgment  was  void 
for  want  of  jurisdiction  of  the  subject-matter,  or  be- 
cause it  was  not  within  the  powers  granted  to  the 
court  by  the  laws  of  its  organization. 

Section  6  of  article  3  of  the  constitution  of  this  state 
provides  that  "the  district  courts  shall  have  such 
jurisdiction  in  their  respective  districts  as  may  be 
provided  by  law*' ;  and  by  statute  it  is  enacted  that 
"there  shall  be  in  each  county  organized  for  judicial 
purposes  a  district  court,  which  shall  be  a  court  of 
record,  and  shall  have  general  original  jurisdiction  of 
all  matters,  both  civil  and  criminal  (not  otherwise 
provided  by  law)  .'*  (Gen.  Stat.  1897,  ch.  85,  §  1 ;  Gen. 
Stat.  1899,  §1879.)  Surely  this  grant  of  power  is 
broad  enough  to  confer  jurisdiction,  except  as  to  those 
matters  only  which  by  statute  are  withheld  or  ceded 
to  another  tribunal. 

It  will  be  noted  that  the  present  case  was  an  action 
for  the  recovery  of  money  upon  a  contractual  liability 
against  a  foreign  executor,  and  specific  authority  for 
the  bringing  of  such  an  action  may  be  found  in  sec- 
tion 147,  chapter  107,  General  Statutes  of  1897  (Gen. 
Stat.  1899,  §  2892),  which  reads : 

"An  executor  or  administrator  duly  appointed  in 
any  other  state  or  country  may  sue  or  be  sued  in  any 
court  in  this  state,  in  his  capacity  of  executor  or  ad- 
ministrator, in  like  manner  and  under  like  restrictions 
as  a  non-resident  may  sue  or  be  sued.'' 

In  the  case  of  Cady  v.  Bard,  21  Kan.  667,  the  statute 
just  quoted  was  construed  by  this  court,  and  in  the 
opinion  Mr.  Justice  Brewer  said : 

"Now,  a  non-resident  may  be  sued  in  an  action  on 
a  contract  for  the  recovery  of  money,  and  service  may 
be  obtained  by  attachment  and  publication.     In  '  like 
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manner'  may  a  foreign  executor  or  administrator  be 
sued.  That  a  state  has  jurisdiction  over  all  property 
within  its  territorial  limits,  and  may  subject  it  to  the 
process  of  its  courts,  will  not  be  doubted.  Whether  a 
judgment  rendered  upon  a  service  by  attachment  and 
publication  has  any  extraterritorial  force,  or  binds 
any  thing  other  than  the  specific  property  attached, 
we  need  not  inquire.  It  is  enough  for  the  purposes 
of  this  case  to  hold  that  jurisdiction  may  be  acquired, 
so  far  as  may  be  necessary,  to  cut  off  all  interest  of 
the  non-resident  defendant  in  the  property  attached.'' 

In  the  syllabus  in  that  case  it  was  laid  down  as  the 
law  of  this  state  that,  under  the  statutory  provision 
just  quoted,  a  foreign  executor  or  administrator  may 
be  sued  in  an  action  on  a  contract  for  the  recovery  of 
money,  and  service  obtained  by  attachment  and  pub- 
lication. See,  also,  Denny  v.  Faulkner,  22  Kan.  96 ; 
Dunlap  V.  McFarland,  25  id.  490 ;  Donifelser  v.  Heyly 
7  Kan.  App.  606,  52  Pac.  268,  affirmed,  59  Kan.  779, 
54  Pac.  1059. 

The  statutes  conferring  jurisdiction  on  the  probate 
courts  of  this  state  do  not  nullify  the  provisions  of  the 
statute  permitting  actions  to  be  brought  by  and 
against  foreign  executors  and  administrators  in  the 
same  manner  as  they  may  be  brought  by  and  against 
non-residents  of  the  state.  It  would  be  idle  to  cite 
the  various  provisions  of  our  constitution  and  laws  re- 
lating to  the  jurisdiction  of  probate  courts  in  the  care 
of  the  estates  of  deceased  persons,  minors,  and  persons 
of  unsound  mind,  for,  in  the  view  we  have  taken  of 
this  case,  it  is  necessary  for  us  only  to  determine  the 
question  as  to  whether,  under  the  constitution  and 
laws  of  this  state,  the  district  court  of  Atchison  county 
had  jurisdiction  to  entertain  a  suit  like  the  present, 
commenced  against  a  non-resident  executor  by  attach- 
ment and  service  by  publication.     If  a  court  should 


Digitized  byLjOOQlC 


BB 


!*9flMK 


VOL.  62.    JANUARY  TERM,  1901.        559 
Manley  v.  Park. 

assume  to  act  in  a  case  over  which  the  law  did  not 
give  it  authority,  the  judgment  would  be  altogether 
void.  This  would  be  true  whether  objection  be  made 
to  the  exercise  of  unwarranted  power  on  the  part  of 
said  court  or  not.  But  the  court  ''has  jurisdiction  of 
any  subject-matter,  if,  by  the  law  of  its  organization, 
it  has  authority  to  take  cognizance  of,  try,  and  deter- 
mine cases  of  that  description. ' '  ( Cooley ,  Const.  Lim . , 
6th  ed..  491.) 

In  Morrow  v.  Weed,  4  Iowa,  77,  89,  the  court  said 
that  the   source  of  jurisdiction  is:    ''(1)  The  law; 

(2)  a  petition    (or  whatever  stands  in  its  place)  ; 

(3)  notice  (when  such  is  required)." 

''It  is  the  character  of  the  suit  on  the  part  of  a 
plaintiff  which  gives  the  right  of  jurisdiction  to  a 
court,  so  far  as  the  subject-matter  is  concerned,  and 
not  of  the  defense  thereto.  Where  a  statute  grants  a 
right,  jurisdiction  attaches,  even  if  another  statute 
may  make  a  certain  circumstance  a  bar  to  that  right, 
if  pleaded  by  the  defendant.*'     (Wells,  Jurisd.  §4.) 

Another  author  on  the  same  subject  says : 

"  Jurisdiction  over  the  subject-matter  is  the  right 
of  the  court  to  exercise  judicial  power  over  that  class 
of  cases ;  not  the  particular  case  before  it,  but  rather 
the  abstract  power  to  try  a  case  of  the  kind  or  char- 
acter of  the  one  pending ;  and  not  whether  the  particu- 
lar case  is  one  that  presents  a  cause  of  action,  or 
under  the  particular  facts  is  triable  before  the  court 
in  which  it  is  pending,  because  of  some  inherent  facts 
which  exist  and  may  be  developed  during  the  trial." 
(Brown,  Jurisd.  §la.) 

"  By  jurisdiction  over  the  subject-matter  is  meant 
the  nature  of  the  cause  of  action  and  of  the  relief 
sought ;  and  this  is  conferred  by  the  sovereign  author- 
ity which  organizes  the  court,  and  is  to  be  sought  for 
in  the  general  nature  of  its  powers,  or  in  authority 
specially  conferred."  (Cooper  v.  Reynolds,  77  U.  S. 
308,  316,  19  L.  Ed.  931.) 
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''Jurisdiction  of  the  subject-matter  is  the  court's 
jurisdiction  of  the  cases  of  a  general  class  to  which  any 
particular  case  and  the  relief  sought  therein  may  be- 
long.'*  (12  Encyc.  PI.  &  Pr.  121,  n.  1.  and  cases 
cited.  See,  also,  United  States  v.  Arredondo  and  others ^ 
6  Pet.  691, 8  L.  Ed.  547  ;  Fithian  v.  Monks  et  al.,  43  Mo. 
502 ;  Hunt  v.  Hunt,  72  N.  Y.  229 ;  Cook  v.  Bangs,  31 
Fed.  640;  Florentine  v.  Barton,  69  U.  S.  210;  HaXlock 
V.  Dominy  et  al.,  69  N.  Y.  240.) 

In  Donifelser  v.  Heyl,  7  Kan.  App.  606, 52  Pac.  268, 
which  was  an  action  brought  by  a  foreign  executor  by 
attachment  against  a  foreign  executrix,  on  which 
judgment  was  rendered  for  the  plaintiff  and  the  real 
property  attached  ordered  to  be  sold  to  satisfy  such 
judgment,  the  court,  on  application  of  the  defendant, 
opened  the  judgment  and  permitted  the  foreign  exe- 
cutrix to  come  in  and  defend,  and  after  a  trial  the 
court  entered  an  ordinary  judgment  in  favor  of  the 
plaintiff  and  against  the  defendant  as  executrix,  but 
refused  to  order  the  property  sold  which  had  been 
attached.  In  commenting  on  the  statute  quoted 
above  (Gen.  Stat.  1897,  ch.  107,  §147;  Gen.  Stat. 
1899,  §  2892) ,  the  court  said : 

''To  hold  the  statute  not  broad  enough  to  cover  the 
present  case  is  to  hold  it  to  be  so  narrow  that  it  covers 
nothing.  What  was  the  gain  to  the  plaintiff  below 
in  obtaining  the  judgment  finally  awarded  him?  He 
could  not  collect  it  by  the  ordinary  post-judgment 
process  of  the  court  which  rendered  it.  He  would  be 
obliged  to  wait,  hoping  that  something  might  come 
to  him  through  the  proceedings  of  the  probate  court 
of  Cook  county,  Illinois.'' 

To  hold  in  the  present  case  that  the  foreign  executor 
might  be  sued,  that  an  attachment  might  issue  under 
which  the  land  might  be  seized,  that  service  by  publi- 
cation as  in  ordinary  cases  might  be  made  with  like 
effect,  and  then  to  say  that  after  judgment  had  been 
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rendered  the  particular  property  seized  could  not  be 
sold  by  the  order  of  the  court,  would  be  to  decide  that 
the  statute  itself  was  meaningless  and  afforded  to  the 
plaintiff  no  redress  or  benefit. 

A  court  acquires  jurisdiction  of  the  res  where  there 
is  a  substantial  compliance  with  the  provisions  of  law 
for  the  bringing  of  a  suit  in  attachment,  where  the 
writ  is  issued  and  the  property  actually  seized  there- 
under, and  where  the  requisite  notice  is  giyen  the 
defendant. 

•'Whenever  specific  property  is  subject  to  seizure 
and  sale  for  the  satisfaction  of  particular  demands, 
courts  of  the  state  where  the  property  is  situated  have 
undoubted  jurisdiction  without  reference  to  the  resi- 
dence of  the  parties.'*     (12  Encyc.  PI.  &  Pr.  145.) 

**The  rule  is  that  when  a  party  out  of  the  jurisdic- 
tion has  property  within  the  jurisdiction  of  the  court, 
the  jurisdiction  of  the  cause  may  be  acquired  by  is- 
suance of  process  against  and  seizure  of  such  property, 
even  though  the  defendant  cannot  be  served  with  per- 
sonal process,  but  the  jurisdiction  thus  acquired  will 
merely  authorize  the  ascertainment  of  the  obligation 
and  subjection  of  the  property  to  the  extent  thereof  if 
so  much  is  seized,  and  will  not  support  a  personal  judg- 
ment in  the  absence  of  personal  service."    (Id.  143.) 

'*In  proceedings  in  rem^  as  well  as  in  those  which 
are  in  the  nature  of  proceedings  in  remy  actual  notice 
to  parties  is  not  necessary,  but  constructive  notice, 
either  generally  to  the  whole  world,  where  the  pro- 
ceeding is  purely  in  rem,  or  specially  to  the  parties 
interested  where  the  proceeding  is  qiuisi  in  rem^  is 
suflacient.'*     (Id.  146.) 

"That  a  state  has  jurisdiction  over  all  property 
within  its  territorial  limits  and  may  subject  it  to  the 
process  of  its  courts  will  not  be  doubted."  {Cady  v. 
Bard^  supra.  See,  also.  Miller  v.  United  States^  78  U.  S. 
268,  294,  20  L.  Ed.  135 ;  The  Rio  Grande  v.  Otis,  90  id. 
458,  23  L.  Ed.  158 ;  Amdt  v.  Ghriggs,  134  id.  316,  10 
Sup.  Ct.  557,  33  L.  Ed.  918.) 
36— 62  KAN. 
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It  is  proper  for  a  court,  in  determining  the  validity 
of  a  statute,  to  consider  whether  it  has  long  been  fol- 
lowed and  acquiesced  in  without  a  question  as  to  its 
constitutionality  being  raised.  For  more  than  thirty 
years  our  statute  providing  that  foreign  executors  may 
sue  and  be  sued  in  any  court  in  this  state  in  like  man- 
mer  as  suits  may  be  brought  by  and  against  non-resi- 
dents genei^ally  has  been  in  force,  has  been  acted  on 
and  construed  by  our  courts,  and  never  before,  so  far 
as  we  are  able  to  ascertain,  have  its  provisions  been 
challenged  as  repugnant  to  our  own  constitution  or 
to  the  constitution  of  the  United  States.  Indeed,  the 
validity  of  this  section  was  expressly  recognized  in  Bella 
V.  Holder,  2  McCrary,  622,  12  Fed.  668.  As  to  all  of 
the  objections  raised  in  this  case  which  we  have  not 
discussed,  it  may  be  said  that  they  must  be  treated  as 
having  been  passed  upon  by  the  court  below.  If  the 
court  had  jurisdiction  to  render  judgment  at  all,  its 
judgment  rendered  December  13,  1897,  must  be  re- 
garded as  final,  and  whether  right  or  wrong  it  must 
be  upheld.  The  power  to  determine  and  decide  a  case 
includes  the  power  to  decide  it  wrong  as  well  as  to  de- 
cide it  right.  In  this  case  it  must  be  held  that  the 
court  below  passed  on  and  upheld  the  several  statutes 
not  cited  in  this  opinion  which  are  assailed  by  counsel 
for  the  plaintifif  in  error  as  unconstitutional.  We  do 
not  discuss  them,  because  they  do  not  relate  to  the 
jurisdiction  of  the  district  court  over  the  parties  or 
the  subject-matter  herein. 

In  Florentine  v.  Barton ,  supra,  the  validity  of  an 
Illinois  statute  and  judgment  therein  was  involved, 
and  the  court  held  that,  "whether  the  decision  be  cor- 
rect or  otherwise,  its  judgment,  until  reversed,  is 
binding  on  every  other  court.*'     It  also  held  : 

'•The  question  raised  as  to  the  constitutional  power 
of  the  legislature  of  Illinois  to  pass  the  private  acts 
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modifying  the  general  course  of  proceedings  in  simi- 
lar cases  was  necessarily  decided  by  the  circuit  court 
of  the  state,  under  whose  order  and  supervision  this 
sale  was  made." 

In  Board  of  Children's  Guardians  of  Marion  County, 
etc.,  V.  Shutter^  139  Ind.  268,  34  N.  E.  iS67,  31  L.  R.  A. 
740,  the  court  said  : 

*' A  judgment  founded  on  a  statutory  bond,  depend- 
ing for  its  validity  wholly  on  the  statute,  which  is 
unconstitutional  and  void,  is  not  void,  and  cannot  be 
collaterally  impeached  because  the  statute  is  unconsti- 
tutional and  void." 

Thereupon  the  court  disposed  of  the  case,  as  it  said, 
**  without  deciding  anything  whatever  about  the  con- 
stitutionality of  the  statute  so  ably  and  exhaustively 
discussed."  See,  also,  Chicago  &  Alton  R.  R,  Co.  v. 
Wiggins  Ferry  Co.,  108  U.  S.  18, 1  Sup.  Ot.  614,  27  L. 
Ed.  636. 

In  Ex  parte  Tobias  Watkins,  3  Pet.  193,  202,  7  L.  Ed. 
660,  the  court  said  of  the  judgment  rendered  by  a 
court  having  jurisdiction : 

''A  judgment,  in  its  nature,  concludes  the  subject 
on  which  it  is  rendered  and  pronounces  the  law  of  the 
case.  The  judgment  of  a  court  of  record  whose  ju- 
risdiction is  final  is  as  conclusive  on  all  the  world  as 
the  judgment  of  this  court  would  be.  It  is  as  conclu- 
sive on  this  court  as  it  is  on  other  courts." 

**  When  any  tribunal  has  jurisdiction  of  the  subject- 
matter  of  and  the  parties  to  any  controversy,  and 
renders  a  judgment  thereon,  such  judgment  is  conclu- 
sive between  the  parties.  If  the  rulings  of  that  tribunal 
are  adverse  to  one  party  and  wrong,  he  should  seek  to 
correct  that  judgment  by  error  or  appeal.  Failing  to 
do  that,  he  is  estopped  from  further  inquiry."  (-471- 
thony  V.  Halderma/n,  7  Kan.  50,  63.) 

**The  estoppel  is  not  confined  to  the  judgment,  but 
extends  to  all  facts  involved  in  it  as  necessary  steps  - 
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or  the  groundwork  upon  which  it  must  have  been 
founded."  {Burlen  v.  Shannon,  99  Mass.  200,  203, 
quoted  and  approved  in  Harahman  v.  Knox  County, 
122  U.  S.  306,  7  Sup.  Ct.  1171,  30  L.  Ed.  1162.) 

''If  the  petition  sets  forth  facts  suflBcient  to  chal- 
lenge the  attention  of  the  court  with  regard  to  its  mer- 
its or  authorize  the  court  to  deliberate  with  respect 
thereto,  then  the  judgment  subsequently  rendered 
upon  it  is  not  void,  but  at  most  is  only  voidable,  and 
it  cannot  even  then  be  held  to  be  voidable  except 
when  it  is  attacked  directly  and  in  a  direct  proceed- 
ing.'' {Head  v.  Daniels,  38  Kan.  1,  6,  16  Pac.  911 ; 
John  P.  Oreer  v.  Daniel  M,  Adams,  6  id.  203 ;  Rowe  v. 
Palmer,  29  id.  337  ;  Entreken  v.  Howard,  AdmW,  16  id. 
661 ;  Bryan  v.  Bauder,  23  id.  96.) 

It  follows  that  if,  as  to  any  of  the  rulings  and  deci- 
sions made  by  the  court  below  upon  matters  not  di- 
rectly involving  its  power  and  jurisdiction  to  entertain 
the  suit  and  render  judgment  therein,  the  defendant 
below  was  aggrieved,  he  had  but  one  remedy  therefor 
— that  of  appeal,  within  the  time  and  in  the  manner 
provided  by  law.  The  fact  that  the  appeal  in  this  case 
was  dismissed  does  not  change  the  result,  and  the 
judgment  must  be  regarded  as  final  after  the  expira- 
tion of  the  time  in  which  an  appeal  is  allowed  by  law. 
(Wells,  Res.  Adj.  &  St.  D.  §9.) 

We  conclude,  therefore,  that  the  court  below  was 
invested  with  the  power  to  hear  and  determine  this 
case,  that  it  had  jurisdiction  of  the  parties  and  the 
subject-matter,  and  that  its  judgment  rendered  De- 
cember 13,  1897,  is  final  and  conclusive.  For  that 
reason  the  decision  and  judgment  of  the  court  below 
in  overruling  the  aforesaid  motions  must  be  affirmed. 
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Ada  D.  Carr  et  al.  v.  Patrick  Farrell  et  ai. 

Mo.  11340.    (64Pac.22.) 

Rbvivor — Estopped  by  Substituiion  in  Supreme  Court  A  plain- 
tiff in  error  died  pending  proceedings  commenced  by  him  in  this 
court.  On  application  of  his  heirs  and  personal  representative, 
they  were  substituted  as  parties  in  place  of  the  deceased,  and 
prosecuted  the  proceedings  in  error  to  a  final  termination.  Held, 
that  by  such  action  they  are  estopped  from  asserting  that  the 
judgment  which  they  sought  to  reverse  was  not  properly  revived 
against  them  in  the  court  where  it  was  rendered. 

Error  from  Shawnee  district  court ;  Z.  T.  Hazkn, 
judge.  Opinion  filed  March  9,  1901.  In  banc.  Af- 
firmed. 

Isenhart  &  Alexander ^  and  fl".  C.  Root,  for  plaintiffs 
in  error. 

Oalen  Nichoh,  county  attorney,  W.  I.  Jamison ^  Eugene 
Hagan,  Overmyer,  Mtdvane  &  Oatdt,  A .  H.  Case,  and  LiLcia 
0.  Case,  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  In  January,  1897,  in  the  district  court 
of  Shawnee  county,  Patrick  Farrell  recovered  a  judg- 
ment against  William  P.  Douthitt  and  a  decree  for 
the  foreclosure  of  a  mortgage  on  real  estate.  Pro- 
ceedings in  error  for  a  reversal  of  the  judgment  were 
commenced  in  this  court  in  June,  1897,  and  in  Novem- 
ber following,  while  the  same  were  pending,  the  plain- 
tiff in  error,  William  P.  Douthitt,  died.  In  August, 
1898,  the  owner  of  the  judgment  filed  a  motion  in  the 
district  court  to  revive  the  action  against  the  heirs  of 
William  P.  Douthitt,  who  are  plaintiffs  in  error  here. 
The  action  and  judgment  were  revived,  but  error  is 
prosecuted  from  the  order  of  the  court  making  the 
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revivor,  and  a  reversal  thereof  is  prayed  for  in  this 
proceeding. 

We  think  it  unnecessary  to  review  the  action  of  the 
court  in  sustaining  the  motion  to  revive.  After  the' 
death  of  William  P.  Douthitt,  his  heirs  and  the  admin- 
istratrix of  his  «state  applied  here  for  an  order  to  re- . 
vive  the  pending  proceedings  in  error  in  their  names, 
which  motion  was  allowed,  and  said  persons  were  sub- 
stituted as  plaintififs  in  error  in  this  court  in  place  of 
the  deceased.  They  then  prosecuted  the  proceedings 
to  a  final  termination.  {Douthitt  v.  Farrell,  60  Kan. 
195,  56  Pac.  9.)  We  do  not  believe  that  plaintiff's  in 
error  are  now  in  a  position  to  question  the  validity  of 
the  order  of  revivor  made  in  the  district  court  by  rea- 
son of  the  action  taken  by  them  after  the  death  of 
William  P.  Douthitt,  when  the  case  was  here  before. 
They  made  themselves  parties  in  this  court  for  the 
purpose  of  reversing  a  judgment,  which,  if  permitted 
to  stand,  would  injuriously  affect  them.  In  the  event 
of  a  reversal  in  the  former  proceedings,  the  full  benefit 
of  such  a  result  would  have  inured  to  them.  Hav- 
ing sought  the  advantage  of  having  their  property 
discharged  from  the  lien  of  the  judgment,  they  took 
the  chance  that  the  validity  of  the  judgment  would 
be  sustained  to  their  detriment. 

In  Railway  Go.  v.  Quinn,  57  Kan.  737,  741,  48  Pac. 
132,  one  Quinn  obtained  a  judgment  in  the  district 
court  against  a  railroad,  and  the  company  prosecuted 
proceedings  in  error  to  this  court.  While  the  case 
was  pending  here  the  railroad  company  was  consoli- 
dated with  another  company,  and  the  latter  was  sub- 
stituted, on  its  own  motion,  as  plaintiff  in  error,  and 
was  successful  in  reversing  the  judgment  rendered  in 
tavor  of  Quinn  in  the  court  below.  No  order  of  sub- 
stitution or  revivor  was  made  in  the  district  court, 
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and  more  than  a  year  elapsed  before  the  judgmeut 
rendered  in  the  district  court  was  vacated  in  accord- 
ance with  the  mandate  of  this  court.  It  was  held 
that,  in  voluntarily  assuming  the  position  of  plaintiff 
in  error  in  this  court  and  securing  a  reversal,  the 
company  consented  to  be  substituted  as  defendant  in 
the  court  below.     The  court  said : 

''Can  it  be  that,  after  having  asked  and  obtained 
through  the  command  of  this  court  a  new  trial  of  the 
case,  it  may  still  urge  that  it  has  never  consented  to 
become  ft  party  in  that  court?  Can  it  be  a  party  for 
the  purpose  of  vacating  and  setting  aside  the  judgment 
where  the  plaintiff's  cause  of  action  still  remains,  and 
where  this  court  merely  plants  a  new  trial,  and  yet 
claim  that  it  is  not  a  ptrty  for  the  purpose  of  any 
further  proceeding  in  thaib  court?  We  think  it  must 
take  the  burdens  and  bi  nefits  of  the  judgment  ob- 
tained here  together;  that  it  must  follow  int^  the 
district  court  the  mandate  sent  there  at  its  instance, 
and  must  abide  the  result  of  a  new  trial ;  that  the  sub- 
stitution under  these  circumstances  must  be  treated 
as  having  been  made  with  the  consent  of  the  defend- 
ant.'' 

The  case  quoted  from  differs  from  the  one  at  bar 
only  in  the  fact  that  plaintiffs  in  error  here  were  not 
successful  in  the  former  proceedings  which  they  pros- 
ecuted to  reverse  the  judgment.  The  adverse  result  of 
their  efforts,  however,  does  not  lessen  the  effect  or  con- 
clusiveness of  the  estoppel. 

The  judgment  of  the  court  below  is  affirmed. 
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Fbank  J.  Thomas  v.  J.  J.  Raubb. 

No.11341.   (6IPao.80.) 

1.  EjBCTMSifT —  OiUatanding  Title.  A  defeDdant  in  an  ejectment 
action  cannot  plead  an  outstanding  superior  title  in  a  third  per- 
son to  defeat  recovery  by  the  plaintiff. 

2.  Fraud —  Conveyance.  A  conveyance  made  with  intent  to  defraud 
creditors  is  ''utterly  void  and  of  no  effect"  as  to  such  creditors 
or  others  holding  under  them. 

3.  Limitation  of  Action.  The  statute  of  limitations  bar- 
ring an  action  for  relief  on  the  ground  of  fraud  in  two  years  after 
the  discovery  of  the  fraud  affects  only  the  right  of  action,  and 
does  not  prevent  one  who  has  been  injured  by  the  fraud  from 
pleading  the  same  as  a  shield  to  protect  himself  from  the  action 
of  another. 

Error  from  Shawnee  district  court ;  Z.  T.  Hazbn, 
judge.  Opinion  filed  March  9,  1901.  In  bcmc.  Af- 
firmed. 

Isenhart  &  Alexander,  for  plaintiff  in  error. 
W.  H.  Cowled,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Cunningham,  J. :  This  was  an  action  in  ejectment 
brought  by  defendant  in  error,  J.  J.  Rauer,  who 
claimed  under  a  deed  from  one  Oxford,  the  latter  hav- 
ing claimed  under  a  sheriff's  deed  made  in  an  action 
in  attachment  against  W.  H.  Brooks,  jr.,  a  non-resi- 
dent, who  at  one  time  owned  the  land  in  question. 
The  defendant  below,  Frank  J.  Thomas,  was  in  pos- 
session of  the  property  and  claimed  under  tax  deeds. 
He  further  contends  that  the  plaintiff  ought  not  to 
recover  because  there  was  a  superior  title  outstanding 
in  Willie  C.  Brooks,  which  he  had  received  by  deed 
from  his  father,  W.  H.  Brooks,  jr.,  before  the  com- 
mencement of  the  action  in  attachment  by  Oxford* 
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The  plaintiff,  Rauer,  as  against  this,  contends  that 
this  deed  made  to  Willie  0.  Brooks  by  W.  H.  Brooks, 
jr.,  was  made  for  the  purpose  of  defrauding  the 
creditors  of  said  W.  H.  Brooks,  jr.,  and  hence  was  void. 
The  defendant  claimed  that  this  could  not  be  shown 
by  the  plaintiff  for  the  following  reasons :  (1)  That 
Rauer  was  not  and  never  had  been  a  creditor  of  W. 
H.  Brooks,  jr.,  and  hence  could  not  urge  this  fraud, 
if  any  there  was ;  (2)  that  if  there  was  fraud  more 
than  two  years  had  elapsed  since  its  discovery,  and, 
hence,  it  could  not  be  urged,  because  barred  by  the 
statute  of  limitations.  The  court  overruled  both  of 
these  contentions,  and  found  that  Thomas's  tax  deeds 
were  void  because  of  irregularities  in  their  issuance. 
As  to  this  no  fault  is  found. 

The  court  further  found,  as  a  matter  of  fact,  that 
the  deed  of  W.  H.  Brooks,  jr.,  to  Willie  C.  Brooks 
was  made  for  the  purpose  of  defrauding  the  creditors 
of  W.  H.  Brooks,  jr.,  and  was  void,  and  rendered  judg- 
ment in  favor  of  the  plaintiff,  Rauer.  The  defendant, 
Thomas,  brings  this  action  here,  and  suggests  as  error 
the  two  matters  which  he  urged  below  against  the 
admission  and  consideration  of  the  deed  of  W.  H. 
Brooks,  jr.,  to  Willie  C.  Brooks. 

Under  the  decisions  of  this  court,  we  must  hold 
that  this  outstanding  title  in  Willie  C.  Brooks  cannot 
be  set  up  to  defeat  the  claim  of  the  plaintiff.  In  Duf- 
fey  v.Rafferty,  15  Kan.  9,  the  court,  in.  the  syllabus, 
said: 

**In  an  action  in  the  nature  of  an  action  of  eject- 
ment, in  Kansas,  the  plaintiff  may  recover,  if  he  has 
any  right  to  the  property,  and  if  that  right  is  para- 
mount to  any  right  to  the  same  possessd  by  the  de- 
fendant, although  the  legal  title  to  the  property  may 
be  outstanding  in  some  third  person,  and  althougn 
some  third  person  may  have  a  better  right  to  the  prop- 
erty than  the  plaintiff." 
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The  incidental  remark  made  in  the  opinion  of  the 
court  when  this  case  was  here  before  (Rauer  v.  ThoToaSy 
60  Kan.  71,  55  Pac.  285),  that  might  be  construed  to 
hold  contrary  to  the  doctrine  announced  in  Duffey  v. 
Rafferty,  supra,  was  not  intended  to  commit  the  court 
to  the  contrary  doctrine,  although  many  courts  hold 
that  way.  We  now  decide  that  Thomas  could  not 
avail  himself  of  any  outstanding  title  in  Willie  C. 
Brooks  as  a  defense  to  Rauer's  action.  However, 
Rauer,  by  reason  of  the  fact  that  he  holds  under  Ox- 
ford, is  entitled  to  interpose  any  objection  that  Oxford 
could  have  interposed.  If  this  deed  of  W.  H.  Brooks, 
jr.,  to  Willie  0.  Brooks,  his  son,  was  made  for  the  pur- 
pose of  defrauding  his  creditors,  as  the  court  found, 
it  is  *•  utterly  void  and  of  no  effect"  (Gen.  Stat.  1889, 
1  3162 ;  Gen.  Stat.  1897,  ch.  112,  §  2  ;  Gen.  Stat.  1899, 
§  8068 ) ,  and  may  be  so  held  when  any  one  claims 
rights  thereunder. 

Nor  is  the  claim  of  Thomas  that  the  statute  of  limi- 
tations had  run  upon  the  fraud  practiced  by  W.  H. 
Brooks,  jr.,  in  deeding  this  land  well  taken.  The 
statute  of  limitations  in  this  respect  only  applies  to 
those  who  seek  ''relief  on  the  ground  of  fraud"  (Gen. 
Stat.  1897,  ch.  95,  §  12  ;  Gen.  Stat.  1899,  §  4262) ,  and 
does  not  apply  to  one  who  is  seeking  to  defend  his 
rights  on  the  ground  of  some  fraudulent  transaction. 
The  doctrine  is  dearly  and  satisfactorily  stated  in 
Brown  v.  Cloud  County  Bank,  2  Kan.  App.  352,  42 
Pac.  593: 

"The  statutory  limitation  of  the  time  within  which 
*  an  action  for  relief  on  the  ground  of  fraud '  must  be 
commenced  only  applies  when  the  party  against  whom 
the  bar  of  the  statute  is  interposed  is  required  to  al- 
lege fraud  in  pleading  his  cause  of  action  or  to  prove 
fraud  to  entitle  him  to  relief/' 
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In  that  case,  as  well  as  in  the  one  at  bar,  the  plain- 
tiff did  not  base  his  right  to  recover  upon  the  ground 
of  fraud.  Fraud  was  not  a  part  of  the  substantive 
cause  of  action  in  which  relief  was  asked. 

The  plaintiff  in  error  complains  of  the  finding  of 
the  court  that  the  deed  from  W.  H.  Brooks,  jr.,  to 
Willie  C.  Brooks  was  made  for  the  purpose  of  defraud- 
ing creditors.  It  may  be  said  that  the  evidence  on 
this  point  is  not  the  most  conclusive,  but  we  cannot 
say  that  it  did  not  warrant  the  conclusion  at  which 
the  court  arrived,  and,  therefore,  under  the  rules  of 
this  court,  we  may  not  set  it  aside. 

We  find  no  error  in  the  judgment  of  the  court  be- 
I0W9  and  therefore  affirm  the  same. 


The  Fikst  National  Bank  of  Salina,  Kansas,  v.      JJI    gj 
Kingman  &  Company.  ' 

No.  ll.»18.  (64Pao.65.) 
Rbs  Judicata — Foreclosure — Plea  not  Sustained.  In  an  eqni- 
table  suit  in  the  nature  of  a  creditor's  bill,  two  of  the  parties 
defendant  filed  answers  and  cross-petitions,  one  setting  up  a  judg- 
ment against  the  owner  of  the  land  in  controversy  and  the  other 
a  mortgage.  A  decree  was  entered  adjudging  the  mortgage  lien 
to  have  priority  over  the  judgment,  but  no  decree  of  foreclosure  of 
the  mortgage  was  rendered.  The  cross-petition  of  the  mortgagee 
had  attached  thereto  a  copy  of  the  note  secured  by  the  mortgage, 
which  showed  its  maturity,  but  there  was  no  allegation  or  proof 
that  it  was  due.  The  special  prayer  for  a  foreclosure  was  based 
on  a  contingency  which  did  not  happen.  Held,  that,  in  a  subse- 
quent suit  to  foreclose  the  mortgage,  a  plea  of  former  adjudica- 
tion by  the  holder  of  the  judgment  cannot  be  sustained. 

Error  from  Saline  district  court :  R.  F.  Thompson, 
judge.  Opinion  filed  March  9,  1901.  In  banc.  Af- 
firmed. 
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STATEMENT. 

This  action  was  brought  in  March,  1899,  by  King- 
man <fe  Company,  a  corporation,  to  foreclose  a  mort- 
gage on  lands,  executed  by  Freeman  Kingman  and 
wife  to  one  E.  E.  Sharp,  in  January,  1886,  and  after- 
ward assigned  to  said  corporation.  The  note  secured 
by  the  mortgage  was  credited  with  a  payment  made 
in  June,  1891.  Kingman  &  Company  alleged  and 
proved  that,  in  an  action  brought  in  March,  1895,  by 
the  Chicago  Stove  Works  against  various  persons 
holding  liens  and  mortgages  on  the  land  (being  a  suit 
in  the  nature  of  a  creditor's  bill ) ,  Freeman  Kingman 
and  wife  were  made  parties  defendant,  together  with 
Kingman  <fe  Company,  the  First  National  Bank  of 
Salina,  and  others ;  that  Kingman  &  Company  and  the 
bank  filed  answers  and  cross-petitions  in  said  suit,  and 
the  former  pleaded  that,  at  a  sheriff's  sale  made  on 
the  15th  day  of  May,  1891,  it  obtained  title  to  the 
land,  free  and  clear  of  all  encumbrances  and  interests, 
and  that,  if  its  claim  in  that  regard  was  not  well 
founded,  it  was  entitled  in  equity  to  be  subrogated  to 
all  the  rights  of  E.  E.  Sharp  to  the  amount  it  paid 
him  for  his  note  and  mortgage  at  the  time  it  was  as- 
signed. The  bank,  in  that  suit,  filed  an  answer  setting 
up  a,  judgment  lien  on  the  land  in  controversy  based 
on  a  mortgage  given  by  Freeman  Kingman  to  one  E. 
W.  Ober,  averring  that  on  the  13th  day  of  March, 
1889,  said  Ober  obtained  a  judgment  against  Freeman 
Kingman  for  the  sum  of  $1010.48,  which  judgment 
was  sold  and  assigned  to  the  said  First  National  Bank ; 
that  the  bank  caused  an  execution  to  issue  thereon 
and  the  land  in  controversy  to  be  sold,  and  that  the 
same  was  bought  in  by  said  bank,  etc.    The  decree 
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in  said  suit  brought  by  the  Chicago  Stove  Works,  bo 
far  as  it  is  material  in  this  action,  recited : 

"It  is  further  ordered,  adjudged  and  decreed  that 
the  judgment  of  the  defendant.  The  First  National 
Bank  of  Salina,  Kansas,  rendered  in  this  court  on  the 
13th  day  of  March,  1889,  in  an  action  then  pending 
in  said  court,  wherein  E.  W.  Ober  was  plaintiff  and 
Freeman  Kingman  was  defendant,  for  $1010.48,  with 
twelve  per  cent,  interest  from  said  date,  amounting,  on 
this  11th  day  of  December,  1896,  to  $1949.33,  be  and 
the  same  is  hereby  declared  a  lien  upon  all  of  said 
realty  prior  and  superior  to  that  of  any  of  the  parties 
to  this  suit,  save  and  except  that  it  is  subject  to  the 
interest  of  Kingman  &  Company  of  Peoria  to  the  ex- 
tent of  the  $1500  mortgage  and  interest  thereon  made 
by  Freeman  Kingman  and  wife  to  E.  E.  Sharp  upon 
(describing  the  land) ,  amounting,  on  this  11th  day  of 
December,  1896,  to  $3305.35,  which  sum  is  a  first  lien 
on  said  real  estate  last  described,  and  Kingman  & 
Company  be  and  they  are  hereby  subrogated  to  all 
the  rights  of  the  holder  of  said  mortgage  in  the  said 
sum  of  $3305.35." 

The  First  National  Bank,  in  the  court  below,  pleaded 
former  adjudication  and  set  up  the  statute  of  limitations 
as  a  bar  to  the  action  of  defendant  in  error.  There 
was  a  decree  of  foreclosure  entered  in  favor  of  King- 
man &  Company. 

Bond  &  Osbom,  for  plaintiff  in  error. 
EUiSj   Cook  &  Ellisy  John  D.  Milliken,  and  David 
Rikhict  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  This  suit  involves  the  application  of  the 
doctrine  of  res  judicata.  The  answer  and  cross-petition 
of  Kingman  &  Company  in  the  case  of  the  Chicago 
Stove  Works  against  it  and  the  First  National  Bank 
and  others  set  up  the  Sharp  mortgage  and  the  assign- 
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ment,  together  with  the  note,  and  alleged  its  owner- 
ship of  the  same.  There  was  no  allegation,  however, 
that  the  note  was  due  and  payable.  In  the  prayer  for 
relief,  Kingman  &  Company  prayed  for  a  decree  of 
foreclosure  of  said  mortgage,  conditional  on  the  event 
that  certain  other  proceedings  theretofore  had,  not 
necessary  to  state,  were  declared  to  be  void,  which  con- 
tingency did  not  occur.  There  was  a  prayer,  also,  for 
general  relief. 

It  is  asserted  by  counsel  for  plaintiff  in  error  that 
Kingman  &  Company  are  now  estopped  and  precluded, 
by  the  record  in  the  Chicago  Stove  Works  suit,  from 
bringing  the  second  action  to  foreclose  the  Sharp  mort- 
gage. The  contention  is  that  Kingman  <fe  Company, 
in  its  answer  and  cross-petition  to  the  suit  of  the  Chi- 
cago Stove  Works,  might  have  obtained  all  the  relief  it 
is  now  asking — that  is,  a  foreclosure  of  its  mortgage — 
and  that,  having  stopped  short  of  this,  and  being  con- 
tent to  rest  its  rights  on  the  decree  adjudging  its 
mortgage  lien  to  be  paramount  to  that  of  the  First 
National  Bank,  it  cannot  now  maintain  this  suit  to 
foreclose. 

We  do  not  differ  with  counsel  on  the  proposition  of 
law  stated  by  them — that  matters  which  might  have 
been  passed  on  and  litigated  in  the  former  suit  are 
considered,  when  applying  the  doctrine  of  res  jvdiccUa^ 
as  having  been  adjudged.  We  think,  however,  that 
the  rule  is  not  applicable  to  the  facts  in  this  contro- 
versy. We  must  presume  that  the  trial  court  granted 
to  Kingman  &  Company,  under  its  answer  and  cross- 
petition  in  the  former  case,  the  full  measure  of  relief 
to  which  it  was  entitled  under  the  pleadings.  To  give 
force  to  this  presumption,  we  base  it  on  the  ground 
that  the  Sharp  note  was  not  due  at  the  time  the  cross- 
petition  was  filed.     While  a  copy  of  the  note  set  up 
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ae  an  exhibit  shows  its  maturity,  yet  the  evidence, 
which  is  not  before  us,  may  have  shown  a  different 
state  of  facts.  Again,  the  special  prayer  for  relief, 
which  called  for  the  action  and  judgment  of  the  court 
on  the  note  and  mortgage,  prayed  for  a  foreclosure 
upon  the  happening  of  an  event  which  did  not  take 
place.  The  condition  failing,  the  demand  for  relief 
based  on  that  condition  failed  also.  As  before  stated, 
in  the  former  action  we  think  the  court  did  all  that  it 
was  called  on  to  do  by  the  holder  of  the  Sharp  mort- 
gage ;  that  is,  fix  its  priority  with  reference  to  other 
liens.  The  judgment  of  the  bank,  based  on  the  Ober 
mortgage,  was  held  to  be  inferior  and  junior  to  the 
Kingman  &  Company  (Sharp)  mortgage.  The  pri- 
ority of  such  liens  was,  by  the  decree  in  that  case, 
conclusively  fixed  and  established.  Beyond  this  the 
judgment  of  the  court  did  not  go,  and  we  must  pre- 
sume that  it  was  authorized  to  proceed  no  further 
under  the  proof.  We  cannot  assume  that  it  denied 
relief  legally  due  to  a  party.  Oases  are  numerous 
where  suits  have  been  filed  in  equity  to  give  effect  to 
a  prior  decree.  (Adams,  Eq.,  6th  ed.,  415;  Story,  Eq. 
PI.,  5th  ed.,  §429;  Wright  v.  Bowden,  1  Jones  Eq. 
[N.  C]  15,  69  Am.  Dec.  600;  Root  v.  Woohvorth,  150 
U.  S.  401,  14  Sup.  Ct.  136,  37  L.  Ed.  1123.) 
The  judgment  of  the  court  below  will  be  affirmed. 
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A.  L.  Burditt  v.  Martha  Burditt  et  al. 

62    576 

64    Ul  No.  11,944.    (64Pao.77.) 

I     576  1.  TiTLB  AKD  OWNERSHIP— i^i^rA^  to  Quict  Title  Denied.    One  in 
■  possession  of  real  estate  without  title  thereto  cannot  maintain  an 


|a2      676  action  to  quiet  title  in  himself  as  against  the  holder  of  the  legal 

1^ ^  title,  under  a  deed  absolute  in  form,  to  which  deed  he  is  not  a 

^^  57^  Pfti^f  upon  the  ground  that  such  deed  is  in  fact  a  mortgage  given 

g2      665»  ^  secure  a  debt  due  from  himself  to  the  holder  of  the  legal  title, 

and  that  such  debt  is  barred  by  the  statute  of  limitations. 

2.  Limitation  of  AcrrioN — Shield  for  Defense.    The  statute  of 

limitations  is  a  shield  for  defense,  not  a  weapon  of  attack,  and 

cannot  be  made  the  basis  of  a  claim  for  aflSrmative  relief. 

Error  from  Osage  district  court;  William  Thom- 
son, judge.  Opinion  filed  March  9,  1901.  In  banc. 
Reversed. 

STATEMENT. 

This  action  was  brought  to  quiet  title.  The  plain- 
tiffs below  were  the  widow  and  son,  and  defendant 
below  a  brother,  of  one  A.  K.  Burditt,  deceased.  In 
1870  the  said  A.  K.  Burditt  purchased  the  improve- 
ments upon  the  property  in  controversy  from  the  oc- 
cupant thereof  and  settled  upon  the  claim  with  the 
intent  and  believing  that  he  had  the  right  to  make 
homestead  entry  thereof.  From  the  date  of  his  set- 
tlement until  1877,  he  and  his  family  resided  upon 
the  land,  the  same  not  being  subject  to  homestead 
entry  but  to  preemption.  A.  K.  Burditt,  for  some 
reason  not  shown  in  the  record,  being  unable  or  dis- 
qualified to  make  preemption  of  the  land,  one  John 
0.  Adams  took  up  his  residence  thereon,  and  on  the 
26th  of  January,  1878,  made  proof  of  his  right  to  and 
did  preempt  it  under  the  act  of  1841.  A.  K.  Burditt 
was  the  principal  witness  for  Adams  in  making  proof 
to  this  claim.    By  prearrangement,  the  money  used  by 
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Adams  in  making  payment  to  the  government  was 
furnished  by  the  defendant  below,  A.  L.  Burditt,  who 
at  the  time  resided  and  now  resides  in  the  state  of 
Massachusetts,  and  at  the  time  it  was  contemplated 
that  Adams  should  secure  the  payment  of  the  money 
by  mortgage  on  the  land.  This  project,  however,  was 
abandoned,  and,  in  consideration  of  the  preemption 
price  and  an  additional  sum  of  fifty  dollars,  Adams 
conveyed  the  land  by  d^ed  of  general  warranty,  on  the 
same  day  of  his  making  proof,  to  defendant  A.  L. 
Burditt. 

About  four  months  after  this  conveyance  to  de- 
fendant below,  and  under  written  contract  with  one 
Preston,  defendant  caused  to  be  erected  upon  the 
premises  a  dwelling-house  at  a  cost  of  $435.  A.  E. 
Burditt  with  his  family  continually  resided  upon  this 
land,  cultivating  it  as  a  farm  and  using  it  as  a  home, 
until  the  date  of  his  death,  in  March,  1895,  except  a 
short  period  prior  to  his  death,  when  he  was  in  the 
soldiers'  home,  at  Leavenworth. 

This  action  was  commenced  on  the  20th  day  of  No- 
vember, 1899.  The  petition  alleged,  among  other 
things,  that  the  money  expended  by  the  defendant  in 
making  purchase  of  this  property  from  the  government 
had  been  repaid,  but  ^^  if  it  shall  appear  that  said  sum 
has  not  been  paid  to  said  defendant  and  that  any  sum 
is  due  him  on  account  of  said  money,  that  they  here 
tender  and  offer  to  pay  the  same  into  court  or  as  the 
court  may  direct,'*  and  prayed  a  decree  quieting  the 
title  in  plaintiffs.  The  defendant  in  his  answer,  among 
other  things,  alleged  the  purchase  of  the  property 
from  John  G.  Adams  and  the  payment  of  the  sum  of 
1300  therefor;  the  improvement  of  the  property  by 
the  erection  of  a  dwelling-house  upon  the  same,  at  a 
cost  of  $436 ;  the  payment  of  taxes  on  the  property  at 
37—62  KAN. 
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different  times  from  1879  to  1899,  aggregating  in 
amount  $265.62 ;  and  the  advancement  to  his  brother 
of  various  sums  of  money,  from  December,  1881,  to 
November,  1889,  aggregating  in  amount  $782. 80, 
no  part  of  which  had  been  repaid ;  that  it  was  the 
understanding  and  agreement  between  defendant  A. 
L.  Burditt  and  his  brother  that,  upon  payment  of  the 
amounts  of  money  expended  in  the  purchase,  improve- 
ment and  preservation  of  the  property,  and  also  the 
amounts  advanced  to  A.  K.  Burditt,  defendant  would 
convey  the  property  in  controversy  to  A.  K.  Burditt, 
but  not  otherwise.  The  amounts  claimed  by  defend- 
ant were  set  forth  in  an  itemized  account,  which  in 
the  aggregate,  including  interest  at  the  rate  of  six  per 
cent,  per  annum,  amounted  to  $3478.02.  To  this  an- 
swer the  plaintiff,  in  reply,  pleaded  the  bar  of  the  stat- 
ute of  limitations.  Before  trial  below,  Alice  Mabie, 
formerly  Alice  Burditt,  filed  a  disclaimer  of  any  in- 
terest in  the  suit,  and  was  dismissed  therefrom. 

Upon  a  trial,  the  district  court  rendered  judg- 
ment quieting  the  title  to  the  property  in  the  remain- 
ing plaintiffs  below  and  against  defendant.  To  reverse 
this  judgment  this  proceeding  in  error  is  prosecuted 
in  this  court. 

/.  H.  Stavely,  for  plaintiff  in  error. 

Chaa.  B.  Graves,  and  Joe  RoUton,  for  defendants  in 
error. 

The  opinion  of  the  court  was  delivered  by 

Pollock,  J. :  The  undisputed  evidence  adduced 
upon  the  trial  below  clearly  shows  that  defendant 
A.  L.  Burditt  furnished  the  money  with  which  entry 
of  this  property  was  made  by  John  C.  Adams  from 
the  government,  and  in  addition  thereto  paid  said  Ad- 


Digitized  byLjOOQlC 


VOL.  62.    JANUARY  TERM,  1901.        679 

Burditt  V.  Burditt. 

ams  fifty  dollars  for  a  conveyance  of  the  property  ; 
and,  further,  that  he  made  the  improvements,  paid 
the  taxes  and  furnished  the  money  set  forth  in  his 
answer  to  his  brother,  A.  K.  Burditt,  and  that  no  part 
of  the  same  has  at  any  time  been  paid  to  the  defend- 
ant. It  further  appears  from  the  evidence  that  the 
deed  from  John  C.  Adams  to  defendant  A.  L.  Burditt 
was  intended  to  be,  and  between  the  parties  thereto  is 
what  it  imports,  an  absolute  conveyance ;  that  all 
these  years  A.  K.  Burditt,  an  old  and  infirm  soldier, 
and  his  family,  lived  upon  the  property,  using 
the  same  as  a  home,  cultivating  the  land,  free  of 
charge ;  that  it  was  understood  and  agreed  between 
defendant  and  his  less  fortninate  brother,  A.  K.  Bur- 
ditt, that  at  any  time  the  latter  would  pay  the  amount 
of  money  which  defendant  had  expended  in  the  pur- 
chase, preservation  and  improvement  of  this  property 
and  advancements  made  to  him,  the  defendant  would 
make  conveyance  to  him.  Not  only  do  these  facts 
clearly  appear  from  the  record,  but  it  further  appears 
that  all  the  parties  thereto  fully  knew  and  understood 
the  condition  of  affairs  with  respect  to  this  property. 
What,  then,  are  the  rights  of  the  respective  parties 
to  this  property  ?  The  court  and  counsel  for  plaintiflfs 
below  have  proceeded  upon  the  assumption  that  the 
deed  from  John  C.  Adams  to  defendant  below  is,  in 
law,  a  mortgage  held  by  defendant  to  secure  the  re- 
payment of  the  money  expended  in  the  purchase  and 
improvement  of  this  property;  that,  because  of  the 
facts  as  alleged,  the  collection  of  this  debt  by  defend- 
ant A.  L.  Burditt  is  barred  by  lapse  of  time,  and  the 
plaintiflfs  below  are  entitled  to  a  judgment  quieting 
the  title  in  themselves.  To  this  view  of  this  case  we 
do  not  yield  our  assent.  It  is  not  warranted  by  the 
record,  and  the  position  assumed  is  unsound  in  law. 


Digitized  byLjOOQlC 


580         SUPREME  COURT  OF  KANSAS. 

Burditt  V.  Burditt. 

The  statute  of  limitations  has  no  place  in  this  case. 
It  is  a  statute  of  defense,  not  a  weapon  of  attack,  and 
cannot  be  invoked  to  uphold  or  maintain  a  claim  for 
affirmative  relief.  (Corlett  v.  Insurance  Co.f  60  Kan. 
134,  55  Pac.  844.) 

Again,  the  title  to  this  property  rests  in  the  defend- 
ant below.  It  was  placed  there  by  John  C.  Adams, 
who  had  the  right  to  convey,  not  by  A.  K.  Burditt. 
Whatever  rights  A.  K.  Burditt  or  his  heirs  possess  in 
this  property  arise  not  from  the  nature  of  the  deed  from 
John  G.  Adams  to  defendant,  but  from  the  agreement 
of  defendant  to  convey  to  A.  K.  Burditt  upon  a  perform- 
ance of  the  conditions  imposed.  It  is  clear  that  if  this 
deed  in  fact  is,  as  between  defendant  and  A.  K.  Burditt 
or  his  heirs,  a  mortgage,  it  must,  by  force  of  necessity, 
constitute  a  mortgage  as  between  John  G.  Adams  and 
defendant,  and,  being  in  fact  but  a  mortgage,  the 
legal  title  to  the  property  rests  in  Adams,  not  in  de- 
fendant below.  Hence,  its  cancelation  by  payment 
of  the  debt  would  leave  the  title  to  the  property  not 
in  A.  K.  Burditt  or  his  heirs  but  in  Adams — a  proposi- 
tion controverted  positively  by  both  the  defendant  be- 
low and  Adams,  and  a  consummation  not  desired  and 
which  would  not  benefit  plaintiffs  below.  It  has 
been  frequently  ruled  that  where  the  deed  is  to  one 
party  and  the  defeasance  is  to  a  third  person,  the 
transaction  cannot  be  a  mortgage,  and  that  a  deed 
without  a  defeasance,  either  oral  or  written,  cannot  be 
a  mortgage.  {Treat  v.  Strickland,  23  Me.  234 ;  Low  v. 
Henry,  9  Gal.  538 ;  Lance's  Appeal,  112  Pa.  St.  436, 
4  Atl.  375 ;  Tiede.  Real  Prop.  §  303.) 

The  title  to  the  property  in  controversy  being  in  de- 
fendant below  and  being  held  by  him  subject  only  to 
the  condition  that  he  would  convey  to  his  brother,  A. 
K.  Burditt,  upon  payment  of  the  money  he  had  paid 
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in  the  purchase,  preservation  and  improvement  of  the 
property  and  the  money  advanced  to  his  brother,  it 
was  not  incumbent  upon  defendant  to  resort  to  an 
action  in  the  courts  to  protect  his  interests  in  the  prop- 
erty. The  conveyance  of  the  property  to  him  is  his 
protection.  Therefore,  having  n6  right  of  action  to 
recover  that  which  he  already  has,  the  statute  of  limi- 
tations can  have  no  application  in  such  case.  Plaintiffs 
below,  if  so  advised,  can  pay  the  defendant  and  take 
from  him  a  conveyance  of  the  property.  If  a  contro- 
very  shall  arise  as  to  the  amount  to  be  paid,  the  same 
can  be  ascertained  by  an  accounting  had  and  a  decree 
for  conveyance  upon  payment.  This  view  of  the  case 
seems  more  in  harmony  with  equity  and  justice  be- 
tween the  parties  than  the  view  taken  by  the  trial 
court.  Indeed,  it  would  seem  to  be  a  reproach  upon 
our  laws  if  plaintiffs  below,  after  receiving  the  timely 
assistance  of  the  defendant  during  their  many  years 
of  adversity,  should  now  be  permitted  successfully  to 
maintain  that  their  benefactor  is  entitled  to  receive 
back  neither  the  money  paid  nor  the  property  pur- 
chased. Such,  in  our  view,  are  not  the  equities  of 
this  case. 

The  judgment  of  the  district  court  is  therefore  re- 
versed. 
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J.  H.  Ellis  v.  Frank  Whitakee  and  Lbwis 
Thomas. 

No.  11,848.    (64  Pao.  82.) 

JusTiOB  OP  TKE  PsA CB— CAan^e  of  Venue — Mandamv*,  Sec- 
tion 42  of  chapter  103, General  Statutes  of  1897 (Gen.  Stat.  1899, 
§5114).  requiring  justices  of  the  peace  to  grant  changes  of  venue 
upon  proper  application,  is  mandatory,  but  a  justice  does  not  lose 
jurisdiction  of  the  case  upon  the  making  of  the  demand.  If  the 
demand  be  refused  and  judgment  subsequently  rendered,  and 
satisfied  by  forced  sale  of  property,  mandamus  will  not  thereafter 
issue  to  compel  the  granting  of  the  change.  The  writ  would  then 
be  unavailing. 

Error  from  Cherokee  district  court ;  A.  H.  Skid- 
more,  judge.  Opinion  filed  March  9|  1901.  In  banc. 
Reversed. 

F.  M.  Redbum,  S.  C.  Westeott,  and  Q.  W.  WJieatUy, 
for  plaintiff  in  error. 

E.  E,  Sappy  0.  H.  Wilson,  And  John  R.  Sapp^  for  de- 
fendants in  error. 

The  opinion  of  the  court  was  delivered  by 

DosTEBy  C.  J. :  This  was  an  action  of  mandamus 
brought  by  defendants  in  error  Whitaker  and  Thomas, 
as  plaintiffs,  against  J.  H.  Ellis,  a  justice  of  the 
peace,  as  defendant,  to  compel  the  latter,  as  such 
justice,  to  grant  a  change  of  venue.  Whitaker  and 
Thomas  were  defendants  in  an  action  for  the  recovery 
of  money,  pending  before  Ellis  as  justice  of  the  peace. 
They  applied,  under  the  statute  providing  for  changes 
of  venue  from  justices,  for  an  order  sending  the  case 
to  another  justice  for  trial.  The  application  was  de- 
nied. The  case  then  proceeded  to  judgment,  to  the 
issuance  of  an  execution,  and  to  a  sale  of  the  property 
in  satisfaction  of  the  judgment.     After  all  these  pro- 
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ceedings  were  had  the  application  for  mandamus  was 
made.  It  was  granted,  and  from  the  order  granting 
it  error  has  been  prosecuted  to  this  court. 

Section  42  of  chapter  103,  General  Statutes  of  1897 
(Gren.  Stat.  1899,  §5114),  requiring  justices  of  the 
peace  to  grant  changes  of  venue  when  properly  ap- 
plied for,  is  mandatory.  {Herbert  v.  Beathard,  26  Kan. 
746.)  Hence  the  justice 'should  have  changed  the 
venue  of  the  case,  if  the  application  therefor  was 
properly  made.  However,  the  application  was  denied, 
and  the  question  is  whether  its  allowance  will  be  com- 
pelled by  mandamus  after  the  time  at  whjch  it  could 
be  made  eflFective  for  the  purposes  of  the  party  apply- 
ing for  it.  It  is  fundamental  that  mandamus  will  not 
be  granted  when,  if  issued,  it  would  prove  unavail- 
ing. (High,  Ext.  Leg.  Rem.  §14.)  In  the  case  un- 
der consideration,  a  change  of  venue  at  the  time  the 
writ  of  mandamus  was  applied  for  and  granted  would 
have  been  unavailing,  unless  it  be  that  the  demand 
for  the  change  deprived  the  justice  of  power  to  render 
judgment  and  left  him  with  no  further  jurisdiction 
over  the  case  than  to  make  the  order  of  removal. 
The  justice,  however,  did  not  lose  jurisdiction  over 
the  case.  His  ruling  in  denial  of  the  application  was 
error,  assuming  that  such  application  was  properly 
made,  but  his  judgment  thereafter  rendered  was  not 
a  nullity.  It  was  voidable  only.  This  has  already 
been  decided  in  Bamhart  &  Brother  v,  DaviSf  30  Kan. 
520,  2  Pac.  633. 

The  judgment  of  the  court  below  was  erroneous, 
aad  is  reversed,  with  directions  to  deny  the  writ. 
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Hftj  Nancy  Anna  Barker  et  al.  v.  R.  T.  Battby. 

No.  11,860.    (64Pao.75.) 

1.  Fbaudulbnt  Co^tkykvck— Administrator^ 9 Duty— Creditor's 
Right.  Where  the  estate  of  a  decedent  is  insufficient  for  the  pay- 
ment  of  his  debts,  and  it  appears  that  before  his  death  he  oon- 
yeyed  real  estate  with  intent  to  defraud  his  creditors,  and  that 
the  administrator  occupies  a  position  antagonistic  to  the  interests 
of  creditors,  and  refuses,  upon  their  request,  to  institute  a  pro- 
ceeding to  reach  the  property  fraudulently  transferred,  a  creditor 
beneficially  interested  may  bring  an  action  to  set  aside  the  fraudu- 

.  lent  conyeyance,  making  the  administator  and  ottiers  interested 
defendants. 

2.  Jurisdiction  of  District  Court.    The  probate  court,  by 

reason  of  its  limited  powers  and  jurisdiction,  could  not  afford 
such  creditor  an  adequate  remedy,  and,  as  there  were  equitable 
grounds  of  jurisdiction,  the  action  was  properly  brought  in  the 
district  court. 

Error  from  Marion  district  court;  0.  L.  Moorb, 
judge.  Opinion  filed  March  9,  1901.  In  banc.  Af- 
firmed. 

Madden  Bros.,  for  plaintiffs  in  error. 
Keller  &  Dean,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  J. :  This  was  an  action  in  the  nature  of 
a  creditor's  bill,  brought  by  R.  T.  Battey  against  the 
heirs  of  Charles  Barker,  deceased.  Battey  held  a 
claim  of  f  6200  against  Charles  Barker  in  his  lifetime, 
which  had  been  put  in  judgment,  and  it  is  alleged  in 
the  petition  that,  prior  to  his  death  and  while  Barker 
was  insolvent,  he  fraudulently  transferred  and  caused 
to  be  transferred,  through  F.  W.  Tucker,  a  tract  of 
land  of  considerable  value  to  his  daughter  Nancy  Anna 
Barker,  and  that  without  this  land  the  claim  and 
judgment  of  Battey  cannot  be  realized  out  of  the 
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Barker  estate.  F.  F.  Healey,  who  is  a  brother-in-law 
of  Nancy  Anna  Barker  and  whose  wife  is  her  guardian, 
was  appointed  administrator  of  the  Barker  estate,  and 
the  petition  sets  forth  that  Battey  requested  the  ad- 
ministrator to  take  judicial  steps  to  have  the  land  so 
fraudulently  transferred  declared  to  be  the  property 
of  the  estate,  but  that  he  refused  to  do  so,  and  hence 
this  action  was  brought  by  Battey  as  judgment  cred- 
itor. Whether  he  is  entitled  to  maintain  the  action 
is  the  first  question  presented  for  consideration. 

Under  section  2804,  General  Statutes  of  1899  (Gen. 
Stat.  1897,  ch.  107,  §  115),  it  is  provided  that  real 
estate  which  the  deceased  may  have  conveyed  with  in- 
tent to  defraud  his  creditors  is  liable  to  be  sold  as  part 
of  the  estate.  The  statute  does  not  expressly  provide 
who  may  institute  proceedings  to  set  aside  fraudulent 
conveyances  so  made.  Doubtless  it  is  within  the 
power  of  the  executor  or  administrator  to  bring  a  pro- 
ceeding in  equity  for  that  purpose,  but  there  is  nothing 
in  the  statute,  nor  in  reason,  which  would  exclude  a 
creditor  from  availing  himself  of  the  equitable  remedy 
for  his  own  protection.  The  creditor  has  the  right  to 
treat  the  -fraudulent  conveyance  as  void  to  the  extent 
of  his  debt,  and  he  alone  could  maintain  such  an  action 
at  common  law.  If  the  executor  or  administrator,  as 
in  this  case,  occupies  a  position  antagonistic  to  the 
interests  of  creditors,  and  especially  where  he  refuses, 
upon  request,  to  institute  a  proceeding  to  reach  prop- 
erty fraudulently  transferred,  a  creditor  beneficially 
interested  may  bring  an  action,  making  the  adminis- 
trator and  other  interested  parties  defendants. 

In  Crawford's  AdmW  v.  Lehr,  20  Kan.  509,  it  was 
said  that  an  administrator  cannot  maintain  an  ac- 
tion against  a  fraudulent  vendee  to  recover  personal 
property  received  from  the  deceased,  and  some  of  tho 
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objections  to  an  administrator  bringing  actions  in  be- 
half of  creditors  to  recover  property  from  fraudulent 
vendees  are  pointed  out.  It  is  there  stated  that  it  is 
better  to  let  the  creditors  proceed  against  such  fraud- 
ulent vendees  in  their  own  behalf. 

Attention  is  called  to  the  case  of  assignees,  in  which 
it  has  been  held  that  application  should  be  made  to 
the  court  to  require  the  assignee  to  act,  but  the  as- 
signee is  an  officer  of  the  court  and  a  trustee  for  the 
creditors  as  well  as  others  interested  in  the  assigned 
estate.  The  administrator  is  subject  to  the  control 
and  direction  of  the  probate  court,  and  there  are  not  in 
that  court  such  chancery  powers  and  jurisdiction  as 
would  enable  it  to  investigate  fraudulent  transfers  or 
to  set  aside  fraudulent  conveyances  of  real  estate. 

The  fact  that  the  administration  of  the  Barker  estate 
has  not  been  completed  in  the  probate  court  does  not 
prevent  the  district  court  from  taking  jurisdiction  of 
this  case,  since  the  probate  court,  by  reason  of  its 
limited  powers  and  jurisdiction,  cannot  afford  an 
adequate  remedy.  {Slwemaker  v.  Brown,  10  Kan.  383 ; 
Johnson  v.  Cain,  15  id.  532 ;  Klemp  v.  Winter ^  23  id. 
699  ;  In  re  Hyde,  Petitioner,  47  id.  277,  27  Pac.  1001.) 
If  the  probate  court  should  direct  a  sale  of  the  property, 
it  would  probably  result  in  a  sacrifice  of  the  same,  as 
the  title  stands  in  the  name  of  another,  and  it  appears 
that  the  property  does  not  constitute  a  part  of  the  es- 
tate. A  more  practical  and  just  method  was  adopted 
in  this  case  in  taking  steps  to  set  aside  the  fraudulent 
transfer  in  a  court  of  competent  jurisdiction,  where  it 
was  decreed  that  the  property  belongs  to  the  estate. 
When  this  is  done  the  property  can  be  sold  at  a  price 
approximating  its  actual  value,  and  the  rights  of  all 
persons  involved  fully  protected.  As  tending  to  show 
that  the  creditor  may  properly  maintain  the  action, 
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we  cite  Bate  v.  Orahamy  11  N.  Y.  237  ;  Phelps  v.  Piatt, 
50  Barb.  430  ;  Barton  v.  Hosner,  22  Hun,  463  ;  N.  Bank 
V.  Levy  et  al.,  127  N.  Y.  549,  28  N.  E.  592;  Tuck  r. 
Walker,  106  N.  C.  285, 11  S.  E.  183  ;  Haston  v.  Castner, 
31  N.  J.  Eq.  697 ;  Marshall  v.  Blase,  82  Mich.  518,  46 
N.  W.  947. 

It  id  contended  that  the  creditor  had  no  right  to 
leave  the  probate  court  and  take  this  controversy  into 
the  district  court.  As  already  seen,  the  remedy  ob- 
tainable in  the  probate  court  is  altogether  inadequate, 
and,  as  equity  jurisdiction  must  necessarily  be  invoked 
to  set  aside  fraudulent  conveyances,  the  action  was 
properly  brought  in  the  district  court. 

The  objection  to  the  admission  of  testimony  appears 
to  be  without  merit,  and  the  evidence  seems  to  be 
sufficient  to  sustain  the  findings  and  judgment  of  the 
district  court. 

The  judgment  is  affirmed. 


I  «»   587 
62    687 

The  Armour  Packing  Company  v.  S.  K.  Howb.       S  m 

No.  11352.    (64Pao.42.) 

1.  FoRCiBLB  EwTBY  AND  DETAINER— Ccr^i^lottWon.  SeotioD  6042 
of  the  General  Statutes  of  1899  (Qen.  Stat.  1897,  oh.  103,  §26), 
providiog  that,  when  it  appears  to  the  satisfaction  of  a  justioe  of 
the  peace  that  the  title  or  boundary  of  land  is  in  dispute  in  any 
action,  he  shall  certify  the  case  to  the  district  court  for  trial,  has 
no  application  to  actions  of  forcible  entry  and  detainer. 

2.  Pbacticb,  Supreme  Covkt— Jurisdiction.  When  a  district 
court,  without  jurisdiction  of  the  subject-matter  of  an  action, 
renders  a  judgment  therein,  this  court  will  not  entertain  proceed- 
ings in  error  to  reverse  such  judgment. 

Error  from  Wyandotte  district  court ;  E.  L.  Fisohbr, 
judge.  Opinion  filed  March  9,  1901.  In  ba/nc.  Dis- 
missed. 
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Thos.  J.  White,  for  plaintiff  in  error. 
Hutchings  &  Keplinger,  and  Moore  &  Berger,  for  de- 
fendant in  error. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  This  was  an  action  originally  brought 
by  S.  K.  Howe  against  the  Armour  Packing  Company 
and  Gteorge  W.  Tourtelotte,  in  one  of  the  city  courts 
of  Kansas  City,  Kan.,  haying  the  same  jurisdiction 
formerly  vested  in  justices  of  the  peace.  The  pro- 
ceeding was  based  on  a  verified  complaint,  in  which  it 
was  alleged  that,  in  December,  1895,  the  defendants 
unlawfully  entered  into  certain  premises  (describing 
them ) ,  and  had  ever  since  had  possession  thereof  by 
force ;  that  due  notice  was  given  defendants  to  leave 
the  same,  and  that  Howe  was  entitled  to  the  posses- 
sion thereof. 

The  bill  of  particulars  of  defendants,  which  was 
filed  by  way  of  answer,  alleged  that  the  title  and 
boundaries  of  the  real  estate  sought  to  be  recovered 
were  involved  in  the  litigation,  and  moved  the  court 
to  certify  the  case  and  all  pleadings  therein  to  the  dis- 
trict court.  Further  answering,  the  defendants  averred 
that  they  were  the  sole  owners  in  fee  simple  of  the 
land  and  in  possession  thereof,  and  that  they  held  title 
as  follows :  (1)  By  good  and  sufficient  deeds  of  convey- 
ance from  the  former  owners  in  fee  simple ;  (2)  by 
prescription  arising  from  open,  notorious,  hostile  and 
continuous  possession  as  against  the  world  for  more 
than  fifteen  years ;  (3)  by  accretion  to  land  then  and 
now  in  possession  of  and  claimed  and  owned  in  fee 
simple  by  defendants.  The  answer  was  verified. 
Thereafter  the  following  entry  was  made  in  the  docket 
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of  the  judge  of  the  city  court,  before  whom  the  action 
was  pending :         — — 

'  No  v  this  day  come  the  defendants  and  file  their 
bill  ot  particulars,  by  which  it  is  shown  that  the  title 
to  real  estate  is  in  issue  in  this  suit.  It  is  therefore 
considered,  ordered  and  adjudged  by  the  court  that 
this  cause  be  transferred  and  transmitted  to  the  dis- 
trict court  of  Wyandotte  county,  Kansas,  for  trial." 

Thereafter  a  trial  was  had  in  the  district  court,  re- 
sulting in  a  verdict  and  judgment  for  the  plaintiff  be- 
low, S.  K.  Howe.  The  Armour  Packing  Company 
comes  here  by  proceedings  in  error,  its  codefendant 
below,  Tourtelotte,  haying  been  dismissed  from  the 
case  in  the  district  court. 

A  question  of  jurisdiction  is  presented  by  the  rec- 
ord, and,  although  there  was  no  discussion  of  the  sub- 
ject either  on  oral  argument  or  in  briefs  of  counsel,  it 
involves  our  authority  to  hear  and  determine  the  mer- 
its of  the  case,  for  which  reason  it  cannot  be  ignored. 
It  has  been  expressly  decided  that  an  action  of  forci- 
ble detainer  or  forcible  entry  and  detainer  is  posses- 
sory merely,  and  does  not  involve  the  title  to  real 
estate  except  to  the  extent  that  evidence  of  title  may 
be  incidentally  shown  to  support  the  claim  of  right  of 
possession.  In  McClain  v.  JoneSy  60  Kan.  639,  640, 57 
Pac.  500,  the  court  said : 

"The  thing  in  dispute  in  forcible  detainer,  and  forci- 
ble entry  and  detainer,  is  not  the  title  to  the  real  estate 
but  the  mere  right  to  its  possession.  In  such  class  of 
actions  the  title  to  the  real  estate  is  often  involved, 
but  it  is  involved  as  an  incident  only  and  not  as  the 
main  subject  of  controversy."  (See,  also,  Conaway  v. 
Oore,  27  Kan.  122.) 

In  McNamara  v.  Culver ,  22  Kan.  661,  a  forcible-de- 
tainer, action  commenced  before  a  justice  of  the  peace 
was  certified  to  the  district  court  on  the  filing  of  a 
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sworn  answer  setting  up  title.  It  proceeded  to  judg- 
ment, but  no  question  was  raised  as  to  the  jurisdiction 
•of  the  district  court.  The  defendant  claimed  a  second 
trial  by  right,  as  in  cases  of  ejectment.  This  claim 
.  was  denied,  the  court  holding  that  a  certification  from 
the  justice  to  the  district  court  changes  the  forum  but 
does  not  change  the  action  ;  that  the  same  proof  must 
be  made  in  the  latter  as  would  have  been  required  in 
the  former  court,  and  the  same  relief  obtained. 

If  a  dispute  over  the  question  of  title  cannot  be 
tried  and  determined  in  such  actions  either  in  the  dis- 
trict or  justice's  court,  and  the  same  proof  is  required 
to  support  the  issues  in  either  tribunal,  what  good 
reason  can  be  given  for  transferring  a  controversy  in- 
volving the  right  of  possession  from  the  justice  to  the 
district  court?  Justices  of  the  peace  have  original 
jurisdiction  in  forcible  entry  and  detainer.  (Gen 
Stat.  1899,  §5037;  Gen.  Stat.  1897,  ch.  103,  §20.) 
Until  1870  the  law  provided  that  if,  in  an  action  com- 
menced before  a  justice,  it  appeared  to  his  satisfac- 
tion that  the  title  or  boundaries  of  land  were  in 
dispute,  such  action  should  be  dismissed  without 
prejudice.  (Gen.  Stat.  1868,  ch.  81,  §  7.)  The  stat- 
ute now  reads : 

*'If  in  any  action  commenced  before  a  justice  it  ap- 
pears to  the  satisfaction  of  the  justice  that  the  title  or 
boundary  of  land  is  in  dispute  in  such  action,  said 
action  shall  be  stayed  before  said  justice,  and  said  jus- 
tice shall  within  ten  days  thereafter  certify  said  case 
and  transmit  all  papers  and  process  therein  to  the 
clerk  of  the  district  court  of  his  county,  and  said  case 
shall  be  docketed  and  thereafter  proceeded  with  in  the 
district  court  as  if  originally  commenced  therein." 
(Gen.  Stat.  1899,  § 5042 ;  Gen.  Stat.  1897, ch.  103,  §  26. ) 

Under  our  code,  in  cases  of  forcible  entry  and  de- 
tainer, evidence  is  properly  oflFered  and  received  con- 
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cerning  title  or  boundaries,  not  for  the  purpose  of 
adjudicating  upon  the  limits  of  such  boundaries,  or 
the  validity  of  such  title,  but  merely  as  an  incident 
thereto  showing  the  right  of  possession.  If  the  ques- 
tion of  title  was  in  dispute  and  determinable  in  the 
case,  then  a  judgment  therein  would  be  a  link  in  the 
chain  of  title,  which  is  not  the  case  in  actions  of  for- 
cible entry  and  detainer.  It  cannot  be  said  that  sec- 
tion 5042  of  the  General  Statutes  of  1899,  above  set 
out,  is  without  force  or  application  by  reason  of  the 
fact  that  questions  of  title  or  boundaries  cannot  be 
determined  in  forcible-detainer  cases.  In  actions  for 
trespass  on  real  estate,  involving  less  than  flOO,  the 
justice  may  take  jurisdiction,  under  section  5041  of 
the  General  Statutes  of  1899  (Gen.  Stat.  1897,  ch. 
103,  §  23) ,  and  in  such  cases  the  title  or  boundary  of 
land  might  come  into  dispute  as  a  justification  for 
the  alleged  trespass,  in  which  event  the  controversy 
could  lawfully  be  certified  to  the  district  court.  It 
was  the  manifest  intention  that  forcible  entry  and  de- 
tainer proceedings  should  speedily  terminate.  They 
are  summary  in  character.  No  continuance  is  allowed 
by  the  statute  for  a  longer  period  than  eight  days 
without  the  giving  of  bond  to  the  adverse  party. 
The  delay  incident  to  actions  where  title  is  tried  and 
adjudicated  would  tend  to  defeat  the  purposes  for 
which  the  remedy  is  given.  Section  5042,  supra,  has 
been  borrowed  and  reenacted  in  Oklahoma,  together 
with  our  procedure  relating  to  actions  of  forcible  entry 
and  detainer.  In  the  case  of  McDonald  v.  Stiles^  7 
Okla.  327,  54  Pac.  487,  the  supreme  court  of  that  ter- 
ritory passed  on  this  question  and  held  as  we  do. 
We  are  quite  clear  that  the  district  court  acquires 
jurisdiction  in  such  actions  only  by  appeal  or  proceed- 
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lags  in  error  from  the  judgment  of  the  justice  of  the 
peace. 

On  the  trial  of  the  present  action,  the  district  court 
rightly  instructed  the  jury  that  title  to  the  land  in 
controyersy  was  not  to  be  determined,  but  that  the 
question  was  simply  as  to  which  of  the  parties  had 
the  right  of  possession  at  the  time  the  suit  was  brought. 
We  are  fully  convinced  that  the  district  court  acted 
without  jurisdiction  of  the  subject-matter,  and  that  its 
judgment  is  void.  If  that  court  was  without  power 
to  hear  and  determine  the  cause,  it  follows  that  this 
court  cannot  do  so  upon  proceedings  in  error.  (El- 
liott, App.  Proc.  §  79,  470 ;  Robertson  v.  The  SUUe,  ex 
rel  Smith,  109  Ind.  79,  83,  10  N.  E.  582,  584.)  The 
court,  in  the  case  cited,  further  said : 

' '  The  only  course  which  the  court  can  rightfully  pur- 
sue is  to  decline  to  speak  in  all  cases  where  it  cannot 
speak  by  the  law.  It  is  not  a  matter  of  choice  ;  it  is 
a  matter  of  duty.  The  duty  is  as  solemn  and  imper- 
ative as  any  one  among  all  the  grave  duties  that  rest 
upon  the  courts  of  the  country.  Nor  ought  the  courts 
to  give  opinions  which  are  in  form  judgments,  but  in 
reality  mere  phantomatic  resemblances,  since,  in  more 
ways  than  one,  such  a  course  is  productive  of  evil." 

The  proceedings  in  error  will  be  dismissed. 
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The  State  op  Kansas  v.  Pool  Grinstead. 

No.  11,004.«    (64  Pao.  48.) 

1.  CBnoiTAL  Proobdubb — Change  of  Venue^Prejudice  of  Judge 
not  Shown.  A  defendant  in  a  criminal  case  is  not  entitled  to  a 
change  of  venue  on  account  of  the  prejudice  of  the  judge  against 
him,  because  he  is  himself  prejudiced  in  feeling  toward  the  judge, 
had  violently  opposed  him  in  a  political  campaign  for  his  office, 
had  published  during  and  subsequently  to  such  campaign  vitu- 
perative and  libelous  newspaper  articles  against  him,  calculated 
to  arouse  him  to  feelings  of  resentment  and  prejudice,  and,  by 
testimony  which  the  judge  asserted  to  be  false,  had  endeavored  to 
secure  his  removal  from  office  for  violations  of  the  act  to  prohibit 
corrupt  practices  at  elections,  when  the  judge,  notwithstanding 
all  such  unfriendly  conduct,  by  statement  filed  in  court,  disavowed 
all  feelings  of  prejudice  against  the  defendant,  and  when  there 
was  nothing  proved  against  the  judge  on  the  hearing  of  the  motion 
for  change  of  venue  showing  bias  or  prejudice  on  his  part  toward 
the  defendant. 

2.  LiBKL — Averments  in  Information.  An  information  for  the 
offense  of  publishing  a  libel,  not  defamatory  per  «6,  or  injurious 
on  its  face,  is  fatally  defective  unless  it  avers  that  the  publica- 
tion tended  to  produce  some  of  the  consequences  mentioned  in 
section  2224  of  the  General  Statutes  of  1899  (Gen.  Stat.  1897,  oh. 
100,  §  349),  such  as  provocation  to  wrath,  exposure  to  public 
hatred,  deprivation  of  public  confidence,  etc. 

3. Averments  of  Indticement  and  Innuendo.    While  in 

the  case  of  informations  for  publications  of  matter  not  libelous 
per  se  or  defamatory  on  their  face,  matters  of  inducement  and 
innuendo  are  required,  they  need  not  be  separated  in  statement 
from  one  another,  but  may  be  alleged  together  in  the  same  part 
of  the  information,  and,  together,  may  be  allowed  to  help  out  one 
another's  averments. 

4. Erroneoiis  Instruction — Burden  of  Proof.  The  fol- 
lowing instruction  to  the  jury  in  a  case  of  criminal  prosecution 
for  libel,  '*  It  is  ineumbent  on  him  (the  defendant)  to  satisfy  you 
that  it  (the  libel)  was  not  published  with  his  knowledge  or  au- 
thority, and  unless  he  has  so  satisfied  you,  you  should  return  a 
verdict  of  guilty,"  is  erroneous,  because  throwing  upon  the  de- 
fendant the  burden  of  proof  of  a  material  matter,  and  contrary  to 

*  For  opinion  by  court  of  appeals,  see  10  Kan.  App.  — ,  61  Pao. 
976.— Rkp. 
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the  rule  of  the  reasonable  doubt  of  an  accused  person's  guilt,  re- 
quiring him  to  satisfy  the  jury  of  his  non-oomplicity  in  the  crime 
charged. 

Appeal  from  court  of  appeals,  northern  department; 
John  H.  Mahan,  Abijah  Wells,  and  Sam'l  W.  Mc- 
Elroy,  judges.  Opinion  filed  March  9, 1901.  In  banc. 
Affirmed. 

A.  A.  Godard,  attorney-general,  and  8.  M.  Brewster, 
county  attorney,  for  The  State. 

Harvey  &  Harvey,  and  Albert  H.  Horton,  for  appel- 
lant. 

The  opinion  of  the  court  was  delivered  by 

DosTER,  C.  J. :  This  is  an  appeal  from  a  judgment 
of  conviction  of  libel.  The  judgment  was  reversed  by 
the  court  of  appeals  upon  the  following  grounds: 
(1)  Error  in  overruling  an  application  for  a  change 
of  venue;  (2)  insufficiency  of  the  information  to 
charge  a  public  oflFense  ;  ( 3 )  erroneous  instructions  to 
the  jury.  Upon  petition  of  the  state,  a  certification  of 
the  case  to  this  court  was  ordered. 

The  motion  for  the  change  of  venue  was  verified  by 
the  appellant's  oath  and  supported  by  his  oral  testi- 
1  Change  of  mouy.    Summarized,  the  motion  andtes- 

renne.  timouy   wero   to   the    following    eflTect: 

Appellant  was  the  publisher  of  a  newspaper,  repub- 
lican in  politics.  In  1898,  preceding  the  nominatioQ 
of  a  republican  candidate  for  judge  of  the  twenty-sec- 
ond judicial  district,  appellant  had  favored  Hon.  R.  M. 
Emery  and  opposed  Hon.  W.  I.  Stuart  as  the  nominee 
for  that  office.  The  latter  received  the  nomination,  but 
appellant  claimed  that  it  was  secured  by  dishonorable 
political  practices,  and  through  the  eflforts  of  one 
Cyrus  Leland,  whom  he  alleged  to  be  a  tyrannical 
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and  unscrupulous  "political  boss/Mn  disfavor  with 
the  better  elements  of  the  party,  and  that  the  nomina- 
tion, being  thus  brought  about,  was  in  opposition  to 
the  real  desires  of  a  majority  of  the  voters  of  the 
party.  Appellant,  notwithstanding  his  dislike  for 
Stuart  and  the  methods  and  influences  by  which  his 
nomination  was  procured,  agreed  to  support  his  candi- 
dacy in  consideration  of  forty  dollars,  in  money,  to  be 
paid  by  Stuart,  and  in  further  consideration  of  a  prom- 
ise of  the  latter's  influence  to  secure  him  a  share  of  the 
county  printing ;  and  also  engaged  to  and  did  act  as 
an  intermediary  between  him  and  the  editors  of  some 
other  papers  in  arranging  terms  for  their  support 
similar  to  those  which  he  had  made  for  himself. 
These  latter  undertakings  appellant  complied  with, 
but  Stuart  broke  faith  with  him  in  the  matter  of  the 
county  printing  and  the  payment  of  the  money, 
whereupon  he  refused  further  to  support  his  candi- 
dacy and  commenced  and  did  thereafter  violently  op- 
pose him  through  his  newspaper. 

Many  of  the  editorials  published  by  appellant  in 
opposition  to  Stuart's  candidacy  were  of  the  most  vi- 
tuperative and  libelous  character.  In  them  the  can- 
didate was  accused  of*  bribery,  perjury,  drunkenness, 
gamblings  libertinism,  and  various  other  forms  of  hu- 
man debauchery.'*  Stuart,  however,  was  elected, 
but  the  appellant  continued  the  publication  of  the  li- 
belous articles  concerning  him,  speaking  of  him  in 
some  of  them  as  "judge  anarchist,'*  and  in  various 
ways  impugning  his  character  and  qualifications  as  a 
judicial  oflScer. 

At  the  legislative  session  of  1899  the  state  senate, 
in  a  contest  proceeding  instituted  by  James  Falloon, 
Stuart's  unsuccessful  opponent  at  the  preceding  elec- 
tion, found  that  Stuart  had  secured  his  election  through 
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a  violation  of  the  provisions  of  chapter  77,  Laws  of  1893 
(Gen.  Stat.  1897,  ch.  56;  Gen.  Stat.  1899,  §§2666- 
2680),  '*An  act  to  prohibit  the  corrupt  use  of  money 
and  corrupt  practices  at  elections,"  whereupon  that 
body  declared  the  office  of  judge  of  the  twenty-second 
judicial  district  to  be  vacant  and  ordered  and  directed 
Stuart  to  vacate  the  office.  In  the  case  of  Falloon  v. 
Clark  J  61  Kan.  121,  58  Pac.  990,  the  making  of  this 
finding  and  order  was  held  to  be  beyond  the  constitu- 
tional jurisdiction  of  the  state  senate,  and  in  conse- 
quence Judge  Stuart  retained  possession  of  the  office. 
Upon  the  hearing  of  the  proceeding  in  the  senate,  ap- 
pellant appeared  as  a  witness  against  Judge  Stuart^ 
and  testified  to  violations  by  him  of  the  '*  corrupt- 
practices  act,"  such  as  oflfering  and  paying  money 
and  making  promises  of  political  influence  for  polit- 
ical support.  As  a  consequence  of  appellant's  violent 
opposition  to  Judge  Stuart's  election  and  the  publica- 
tion of  the  aforementioned  newspaper  articles  against 
him  and  the  testimony  given  against  him  on  the  pro- 
ceeding  in  the  state  senate,  the  judge  became  greatly 
prejudiced  against  the  appellant  and  refused  to  speak 
to  him  when  meeting  him  upon  the  street  or  elsewhere, 
wherefore  the  application  for  change  of  venue  was 
made. 

Let  it  be  understood  that  the  above  is  the  appel- 
lant's recital  of  facts.  It  is  not  made  as  a  statement 
of  the  proved  occurrences,  except  as  to  the  publica- 
tion of  the  newspaper  articles.  Upon  the  trial  of  the 
application  for  change  of  venue.  Judge  Stuart  filed  a 
written  but  unverified  statement,  in  which  he  dis- 
claimed all  feeling  of  prejudice  against  the  appellant. 
He  denied  that  he  had  agreed  to  pay  appellant  for  his 
support  in  the  political  campaign,  either  by  promises 
of  money  or  influence  to  secure  the  public  printing; 
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denied  that  he  had  authorized  him  to  negotiate  for 
the  support  of  other  newspapers  by  promises  of  money 
or  otherwise,  and  denied  generally  that  he  was  guilty 
of  any  of  the  corrupt  practices  charged  against  him 
by  appellant  during  the  campaign.  He  said  that  he 
had  read  some  of  the  appellant's  newspaper  articles, 
but  had  not  read  all  of  them  ;  that  those  he  had  read 
excited  in  him  no  feelings  of  prejudice  or  animosity ; 
that  he  attributed  their  publication  to  feelings  en- 
gendered by  the  heat  of  the  political  campaign,  and 
therefore  did  not  attach  any  importance  to  them.  He 
denied  that  he  had  refused  to  speak  to  appellant  when 
spoken  to  by  him.  He  admitted,  however,  that  he 
had  not  spoken  to  him,  but  said  that  he  supposed  that 
appellant  had  no  desire,  considering  the  incidents  of 
the  previous  campaign,  to  communicate  with  or  speak 
to  him.  Three  or  four  persons  filed  affidavits  in  re- 
sistance of  the  application  for  a  change  of  venue, 
stating  in  general  terms  that  they  were  acquainted 
with  Judge  Stuart  and  had  never  heard  him  speak  or 
manifest  ill  will  or  prejudice  toward  appellant,  and, 
from  their  knowledge  of  the  character  and  disposition 
of  the  judge,  that  they  believed  he  had  no  prejudice 
against  appellant  and  could  give  him  a  fair  and  im- 
partial trial.  The  above,  including  the  judge's  writ- 
ten statement,  was  all  the  evidence  on  the  application 
for  change  of  venue. 

In  the  view  of  the  majority  of  the  court  no  error 
was  committed  in  overruling  the  application.  The 
showing  of  reasons  for  the  change  of  venue  was  no 
stronger  than  was  made  in  Citij  of  Emporia  v.  Volmer^ 
12  Kan.  622.  In  that  case  the  opinion  recites  the  fol- 
lowing facts : 

'*  Volmer  filed  his  affidavit  in  the  district  court  for 
a  change  of  venue  on  account  of  the  prejudice  of  the 
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judge,  setting  out  that  the  judge,  some  two  years  be- 
fore, had,  in  his  presence,  speaking  of  him  and  to 
him,  remarked  that  he  was  meaner  than  a  horse-thief, 
a  murderer,  or  a  rebel,  that  he  had  no  shame,  if  he . 
had  he  (the  judge)  would  make  his  face  burn ;  and 
that  there  had  since  that  time  been  no  reconciliation 
between  them.  Whereupon  the  judge  filed  a  counter- . 
aflBdavit,  stating,  in  substance,  that  he  did  not  recol- 
lect the  remarks,  thought  he  did  not  make  them,  but 
if  he  did,  it  was  while  a  partner  of  the  city  attorney 
and  engaged  in  the  trial  of  a  prosecution  against  said 
Volmer  for  violating  a  city  ordinance  ;  that  he  had  no 
prejudice  against  defendant ;  that  they  had  been  in 
the  habit  of  meeting  and  speaking  together  in  a 
friendly  manner,  and,  until  the  reading  of  defendant's 
affidavit,  he  was  unaware  that  any  other  than  friendly 
relations  existed  between  them.  Upon  this  the  de- 
fendant asked  time  to  file  counter-affidavits,  but  the 
court  refused  to  grant  any,  and  overruled  the  applica- 
tion for  a  change  of  venue.  Was  there  error  in  this 
ruling?  It  must  be  confessed  that  it  is  somewhat 
novel  for  a  judge  to  file  his  own  affidavit,  to  be  used 
on  a  motion  before  himself,  but  the  novelty  or  irregu- 
arity,  if  irregularity  it  be,  of  such  proceeding,  does 
not  warrant  us  in  a  reversal,  if  outside  and  independ- 
ent of  it  the  substantial  rights  of  the  defendant  have 
not  been  prejudiced." 

In  that  case  it  was  ruled  that  the  personal  knowl- 
edge of  the  judge  as  to  the  existence  of  bias  or 
prejudice  in  his  mind  against  the  defendant,  and  his 
statement  of  it  upon  the  consideration  of  the  applica- 
tion for  the  change  of  venue,  could  not  be  ignored,  and 
it  was  therefore  held  that  a  reviewing  court  must  con- 
sider the  judge's  statement  in  passing  upon  the  suffi- 
ciency of  the  evidence  in  support  of  the  application. 
After  a  full  consideration  of  the  question,  it  was  ruled 
by  the  court,  as  expressed  in  the  syllabus  of  the  case : 

''In  criminal  cases,  on  an  application  for  a  change 
of  venue  on  account  of  the  prejudice  of  the  judge,  such 
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facts  and  circumstances  must  be  shown  by  affidavits 
or  other  evidence  as  clearly  establish  such  prejudice  ; 
and  unless  it  be  by  such  testimony  clearly  established, 
a  reviewing  court  will  sustain  an  overruling  of  the 
application,  on  the  ground  that  the  judge  must  have 
been  personally  conscious  of  the  falsity  or  non-exist- 
ence of  the  grounds  alleged. *' 

A  similar  ruling  was  subsequently  made  in  the  case 
of  The  State  v.  Bohan,  19  Kan.  28.  The  facts  of  the 
two  cases  to  which  we  have  thus  adverted  are  indeed 
stronger  in  support  of  the  contention  made  by  the  de- 
fendants in  those  cases  than  are  the  facts  in  support 
of  the  appellant's  contention  in  this  case,  because  in 
them  the  evidence  in  support  of  the  application  con- 
sisted of  expressions  of  dislike  and  ill  will  toward  the 
defendants,  made  by  the  judge.  In  this  case  the  evi- 
dence consisted  of  expressions  of  dislike  and  ill  will 
toward  the  judge,  made  by  the  appellant.  In  those 
cases  it  was  the  judge  who  had  expressed  ill  will 
toward  the  defendants.  In  this  it  was  the  appellant 
who  had  expressed  ill  will  toward  the  judge.  Before 
a  reviewing  court  can  hold  that  a  judge  has  erred  in  re- 
fusing a  change  of  venue  upon  the  ground  of  his  bias 
and  prejudice  against  a  party  it  must  appear  that  it 
is  the  judge  who  is  prejudiced  against  the  party,  and 
not  that  it  is  the  party  who  is  prejudiced  against  the 
judge. 

I  take  leave  to  say  that  the  above  is  the  opinion  of  a 
majority  of  my  associates.  It  is  not  my  own  opinion. 
I  dissent  from  it,  and  am  authorized  to  say  that  Jus- 
tices Grbbnb  and  Pollock  likewise  dissent.  In  the  case 
of  City  of  Emporia  v.  Volmer,  supra,  it  will  be  observed 
from  the  quotation  made  from  the  opinion  that  the 
judge  denied  speaking  the  words  of  prejudice  and  ill 
will  attributed  to  him  by  the  defendant,  but  said  that 
ifi  perchance,  he  had  made  them  it  was  as  an  attorney, 
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while  engaged  in  the  trial  of  a  criminal  prosecution 
against  the  defendant;  and  he  further  stated  that 
since  then  he  and  the  defendant  had  been  in  the  habit 
of  meeting  and  speaking  together  in  a  friendly  manner. 
In  The  State  v.  Bofum^  supra,  the  judge  quite  satisfac- 
torily showed  that  he  did  not  use  the  language  imputed 
to  him  by  the  defendant ;  that  any  criticism  he  may 
have  made  of  the  defendant  was  by  way  of  comment 
made  by  him  as  a  judge  upon  evidence  adduced  in  court 
tending  to  show  the  defendant's  guilt  of  a  criminal 
charge.  The  record  of  appellant's  trial  before  Judge 
Stuart  is  not  before  us  as  a  whole.  In  fact,  there  is 
very  little  of  it  before  us,  but  I  take  leave  to  say  that, 
judging  by  the  part  that  is  before  us,  the  appellant 
does  not  appear  to  have  been  harshly  dealt  with,  but 
on  the  contrary  appears  to  have  been  tried  in  a  fair 
and  impartial  manner.  However,  his  right  to  a 
change  of  venue  is  not  to  be  determined  from  the  fact 
that  after  it  had  been  denied  he  received  a  fair  and 
impartial  trial,  but  from  the  showing  made  by  him  in 
support  of  his  application. 

Now,  I  grant  that  so  far  as  the  development  of  ac- 
tual facts  was  concerned  the  showing  was  of  prejudice 
of  the  appellant  and  not  of  prejudice  of  the  judge,  but 
I  base  my  dissent  upon  the  ground  that  it  was  too 
difficult  for  Judge  Stuart  to  remain  unbiased  and  un- 
prejudiced against  the  appellant,  in  view  of  the  vitu- 
perative and  libelous  character  of  the  newspaper 
articles  published  concerning  him.  Judges  have  the 
frailties  and  passions  of  ordinary  mortals,  and  no 
judge  can  be  as  grossly  libeled  as  appellant  libeled 
Judge  Stuart  without  being  excited  to  feelings  of  re- 
sentment and  ill  will.  He  may  strive  against  it ;  he 
may  not  be  conscious  of  it ;  he  may  possibly  overcome 
it ;  but  the  policy  of  the  law  should  be  to  relieve  a  judge 
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from  the  embarrassment  of  sitting  in  judgment  upon 
the  case  of  one  who  had  so  vilely  traduced  his  charac- 
ter as  a  man  and  his  integrity  as  a  magistrate,  and  it 
should,  in  such  case,  compel  the  avoidance  of  possible 
wrong-doing.  The  policy  of  the  law  should  be  to 
prevent  the  necessity  of  a  judge's  struggling  to  over- 
come his  natural  and  just  feelings  of  resentment  against 
one  who  had,  as  in  this  case,  and  in  the  public  man- 
ner described,  aspersed  his  character,  and  who,  by 
testimony  which  the  judge  declared  was  perjured,  had 
also  sought  to  deprive  him  of  an  honorable  and  lucra- 
tive public  trust.  It  is  the  existence  of  prejudice  to  be 
overcome  that  disqualifies  a  judge  from  sitting  ;  it  is  not 
the  ability  to  overcome  it  which  qualifies  a  judge  to  sit. 

The  information  in  this  case  was  in  the  following 
language : 

'*!,  S.  M.  Brewster,  the  undersigned  county  attor- 
ney of  Doniphan  county,  in  the  state  of  Kansas,  who 
prosecute  for  and  in  behalf  of  the  state  of  Kansas  in 
. .  ,  ,  all  courts  sitting  in  and  for  said  Doniphan 

1,8.  Information.  i     -i     i  i    ^       •     * 

county,  and  duly  empowered  to  inform 
of  offenses  committed  in  said  county,  in  the  name,  by 
the  authority  an4  on  behalf  of  the  state  of  Kansas,  come 
now  here  and  give  the  court  to  understand  and  be  in- 
formed, that  on  or  about  the  5th  day  of  August,  1899, 
at  the  county  of  Doniphan  and  state  of  Kansas,  one 
Pool  Grinstead  was  the  editor  and  publisher  in  said 
Doniphan  county  of  a  weekly  newspaper  called  the 
Wathena  Star;  that  on  or  about  the  said  5th  day  of 
August,  1899,  in  the  said  newspaper,  in  the  said  Doni- 
phan county,  in  the  state  of  Kansas,  Pool  Grinstead, 
with  intent  to  expose  one  Albert  Perry  to  hatred  and 
contempt,  and  to  expose  him,  the  said  Albert  Perry,  to 
public  hatred  and  contempt,  and  to  deprive  him,  the 
said  Albert  Perry,  of  public  confidence,  did  then  and 
there  unlawfully  and  wilfully  and  maliciously  compose 
and  publish  and  cause  and  procure  to  be  composed  and 
published  in  said  paper,  of  and  concerning  said  Albert 
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Perry,  the  following  false,  malicious  and  defamatory 
and  libelous  words,  to  wit:  *With  Leland's  brother- 
in-law,'  meaning  thereby  the  said  Albert  Perry,  *as 
chairman  of  the  democratic  committee,'  meaning  there- 
by the  democratic  committee  of  Doniphan  county,  Kan- 
sas, 'even  that  party  was  run,'  meaning  the  democratic 
party  in  Doniphan  county,  during  the  campaign  in 
which  the  said  Albert  Perry  was  chairman  of  the  said 
democratic  central  committee,  'pretty  much  as  Leland 
directed,'  meaning  thereby  Cyrus  Leland,  who  was  a 
leading  republican  in  said  county,  and  meaning  there- 
by that  the  said  Albert  Perry,  who,  during  the  time 
referred  to,  was  chairman  of  the  democratic  central 
committee  of  Doniphan  county,  Kansas,  as  such  chair- 
man, betrayed  the  trust  and  confidence  reposed  in  him 
by  the  said  democratic  party  and  its  central  commit- 
tee, and  that  the  said  Albert  Perry,  as  such  chairman, 
suffered  and  permitted  the  said  Cyrus  Leland  to  con- 
trol, in  the  interests  of  the  republican  party,  the  acts 
of  said  Albert  Perry  as  such  chairman,  to  the  great 
injury,  scandal  and  disgrace  of  the  said  Albert  Perry, 
and  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity 
of  the  state  of  Kansas." 

In  the  opinion  of  the  majority  of  the  court  the  above 
information  is  defective.  "A  libel  is  the  malicious 
defamation  of  a  person,  made  public  by  any  printing, 
writing,  sign,  picture,  representation  or  effigy  tending 
to  provoke  him  to  wrath  or  expose  him  to  public 
hatred,  contempt,  or  ridicule,  or  to  deprive  him  of  the 
benefits  of  public  confidence  or  social  intercourse." 
(Gen.  Stat.  1899,  §2224;  Gen.  Stat.  1897,  ch.  100, 
§  349.)  The  information  does  not  allege  that  the 
publication  of  the  libel  tended  to  provoke  to  wrath, 
or  expose  to  hatred,  etc.  It  avers  that  the  defendant 
intended  that  these  consequences  should  be  produced, 
but  it  does  not  allege  that  they  were  produced.  An 
essential  to  the  commission  of  libel  is  its  tendency 


Digitized  byLjOOQlC 


VOL.  62.    JANUARY  TERM,  1901.         603 
The  State  y.  Grinstestd. 

to  provoke  to  wrath  or  to  expose  to  hatred,  etc.  Not 
only  is  the  tendency  in  that  respect  made  an  essen- 
tial by  the  statute  quoted,  but  it  is  an  essential  at 
common  law.  (New.  Sland.  &  Lib.  966,  967,  et  seq.) 
It  often  occurs  that  publications  are  so  grossly  libelous 
on  their  face  as  to  show  their  tendency  to  produce  the 
consequences  spoken  of  in  the  statute.  We  may  well 
conclude  that  a  publication  which  in  plain  and  unam- 
biguous language  charges  a  high  degree  of  moral 
turpitude  is  one  the  natural  and  necessary  tendency 
of  which  is  to  provoke  to  wrath,  or  expose  to  public 
hatred,  or  to  deprive  of  the  benefits  of  public  confi- 
dence, etc.,  etc. ;  but  there  are  injurious  publications 
of  which  it  cannot  be  said  that  such  consequences 
naturally  or  necessarily  follow.  In  order  to  under- 
stand that  they  have  followed,  an  averment  to  that 
effect  is  necessary.  The  former  class  are  denominated 
libels  per  «e,  or  libels  injurious  in  themselves. 

In  the  case  of  libels  that  upon  their  face  show  them- 
selves to  be  injurious,  much  explanatory  matter,  other- 
wise required  by  the  rules  of  criminal  pleading,  may 
be  dispensed  with ;  but  in  the  case  of  publications  the 
injurious  charactef  of  which  is  not  thus  shown  upon 
their  face  all  of  the  averments  of  inducement,  innu- 
endo and  consequence  must  be  made.  The  publica- 
tion in  question  belongs  to  the  latter  class.  As 
charged  in  the  information,  and  in  full,  it  is  only  as 
follows :  '*With  Leland's  brother-in-law  as  chairman 
of  the  democratic  committee,  even  that  party  was  run 
pretty  much  as  Leland  directed."  Upon  the  face  of 
this  publication  it  is  not  libelous.  Who  Leland  was 
and  his  relations  to  political  parties  were  not  stated. 
For  aught  that  appears  upon  the  face  of  this  publica- 
tion, Leland  may  have  been  a  democrat,  and,  as  such, 
entitled  to  advise  and  influence  his  brother-in-law,  the 
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chairman  of  the  democratic  committee.  Whoever 
Leland  was  and  whatever  influence  he  exerted  over 
his  brother-in-law  as  chairman  of  the  democratic 
committee,  this  publication  fails  to  state  that  such  in- 
fluence was  anywise  to  the  prejudice  of  the  democratic 
committee  or  the  democratic  party.  Only  by  knowing 
that  Leland  was  not  a  member  of  the  democratic 
party,  and  therefore,  in  political  morals,  not  justified 
in  exerting  an  influence  upon  democratic  committee- 
men and  on  democratic  politics,  could  it  be  known 
that  his  brother-in-law,  as  chairman  of  the  democratic 
committee,  was  politically  derelict  or  dishonorable  in 
yielding  to  his  influence ;  therefore,  only  by  knowl- 
edge of  those  things  could  it  be  known  that  the  publi- 
cation of  the  statement  that  Leland,  through  his 
brother-in-law,  as  chairman  of  the  democratic  com- 
mittee, ran  the  affairs  of  the  democratic  party  as  he 
directed,  would  have  a  tendency  to  provoke  Perry  to 
wrath,  expose  him  to  hatred,  contempt,  or  ridicule,  or 
to  deprive  him  of  the  benefits  of  public  confidence  or 
social  intercourse.  The  publication  upon  its  face 
contained  no  language  imputing  moral  turpitude  or 
political  dishonor,  and  therefore  it  had  no  necessary 
tendency  to  produce  the  consequences  required  by  the 
statute  to  constitute  the  offense  of  libel. 

This  view  of  the  practice  in  cases  of  criminal  libel 
is  supported  by  Jjawton  v.  Territory  of  Oklahoma,  9 
Okla.  456,  60  Pac.  93 ;  Moody  v.  The  State,  94  Ala.  42, 
10  South.  670 ;  and  I  think  there  are  no  authorities  to 
the  contrary.  In  the  case  of  The  State  v,  Nicholsy  15 
Wash.  1,  45  Pac.  647,  its  application  to  the  case  of  an 
information  for  libel  per  se  was  rejected,  but  with  a 
distinct  intimation  that  it  would  apply  in  a  case  where 
the  publication  did  not  of  itself  import  a  libelous 
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meaning.     Our  judgment,  therefore,  is  that  the  in- 
formation is  fatally  defective. 

Speaking  now  for  myself,  I  think  the  above  infor- 
mation is  fatally  defective  in  another  particular.  It 
is  totally  lacking  in  what  is  called  inducement.  The 
inducement  is  that  part  of  an  information  for  a  libel 
not  defamatory  per  se  which  alleges  those  extrinsic 
facts  which  are  necessary  to  explain  the  meaning  of 
the  words  used,  and  to  show  them  to  be  injurious  in 
effect.  (New.  Sland.  &  Lib.  603.)  In  this  case  the 
publication  alleged  to  be  libelous  caunot  be  under- 
stood without  an  explanatory  statement  in  the  infor- 
mation as  to  who  Leland  and  Perry  were,  that  the  one 
was  a  republican,  the  other  a  democrat,  in  politics, 
and  such  other  like  matters  as  would  show  the  im- 
propriety of  Leland's  attempting  to  influence  Perry 
politically,  and  the  political  turpitude  of  the  latter  in 
yielding  to  the  influence  of  the  former.  There  is  an 
entire  absence  from  this  information  of  that  part  called 
the  inducement.  It  is  said,  however,  that  the  lacking 
matter  is  supplied  in  that  part  of  the  information 
which  is  called  the  innuendo.  The  innuendo  is  that 
part  of  the  information  for  libel  which  explains  the 
defendant's  meaning  by  reference  to  the  antecedent 
matter  alleged  in  the  pleading.  It  is  a  statement  of 
the  meaning  attributable  to  the  words  of  the  publica- 
tion. The  information  in  this  case  contained  proper 
innuendos,  as  that  ''Leland's  brother-in-law"  meant 
Albert  Perry;  that  "even  that  party  was  run  pretty 
much  as  Leland  directed,**  meant  that  Leland,  who 
was  a  republican  in  politics,  ran  the  democratic  party ; 
and  that  Albert  Perry,  as  chairman  of  the  democratic 
committee,  betrayed  the  political  trust  and  confidence 
reposed  in  him,  etc.,  etc.  But  there  is  no  statement 
by  way  of  inducement  as  to  who  Leland  was,  who 


Digitized  byLjOOQlC 


606         SUPREME  COURT  OF  KANSAS. 
The  State  v.  Grinstead. 

Perry  was,  nor  the  political  affiliations  or  antagonisms 
of  these  gentlemen.  The  authorities  are  uniform  to 
the  effect  that  an  innuendo  cannot  supply  the  place  of 
an  inducement  in  the  pleading  of  a  libel  not  injurious 
on  its  face.  (13  Encyc.  PL  &  Pr.  99-102;  Towns. 
Sland.  &  Lib.  §336;  Bish.  New  Grim.  Proc.  §§793, 
794 ;  New.  Sland.  &  Lib.  616 ;  The  State  v.  Piditzer,  12 
Mo.  App.  6 ;  Carter  v.  Andrews,  16  Pick.  8 ;  State  v. 
Atkins,  42  Vt.  253.) 

However,  the  majority  of  my  associates  are  of  the 
opinion  that  the  rule  of  pleading  in  libel  which  sepa- 
rates matter  of  inducement  from  matter  of  innuendo, 
and  which  assigns  different  places  in  the  information 
to  its  different  parts,  and  which  holds  an  information 
bad  because  of  an  intermixture  of  the  different  parts, 
is  too  technical  for  the  latter-day  liberal  view  of  prac- 
tice. I  think  not,  and  with  much  respect  to  them  I 
beg  to  say  that  their  decision  goes  to  the  reversal  of  a 
well-established,  fundamental  and  reasonable  rule, 
and  that  it  is  in  my  judgment  the  first  of  the  kind 
to  be  made.  My  associates,  however,  admit  that  mat- 
ters of  inducement  and  innuendo  are  still  required  in 
informations  for  publications  not  libelous  per  se.  They 
only  hold  that  the  two  may  be  pleaded  together. 

The  court  gave  the  jury  the  following  instruction  : 

"There  is  no  dispute  in  the  evidence  in  this  case 
but  that  the  defendant  was,  at  the  time  the  alleged 
libelous  article  was  published  in  said  Wathena  Star, 
4.  Erroneoiw  both  cditor  and  publisher  of  said  paper. 

instruction.  »p|jg  jg^^^  therefore,  presumes  that  such 
publication  was  by  the  authority  of  said  defendant, 
and  it  is  incumbent  upon  him  to  satisfy  you  that  it 
was  not  published  with  his  knowledge  or  authority, 
and  unless  he  has  satisfied  you,  you  should  return  a 
verdict  of  guilty  in  this  case/' 
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The  latter  portion  of  this  instruction  is  erroneous. 
It  not  only  shifted  the  burden  of  proof  from  the  state 
tb  the  defendant,  but  required  the  defendant  to 
'*  satisfy '*  the  jury  that  the  publication  was  not  made 
by  his  authority.  It  is  elementary  that  the  burden  of 
proof  as  to  all  essentials  of  guilt  rests  upon  the  state 
and  not  upon  the  defendant,  and  that  burden  must  be 
discharged  by  a  degree  of  evidence  that  will  satisfy  the 
jury  beyond  a  reasonable  doubt.  The  above  instruc- 
tion in  the  particular  mentioned  reversed  the  rule,  and 
required  the  defendant  to  satisfy  the  jury  that  the 
libelous  publication  was  not  made  by  his  authority, 
and  we  do  not  regard  such  instruction  as  modified  or 
the  error  contained  in  it  cured  by  any  of  the  others 
that  were  given.  It  may  be  that  the  state  may  rest 
upon  the  presumption  of  authorized  publication  grow- 
ing out  of  the  admitted  fact  of  defendant's  ownership 
and  control  of  the  newspaper  in  which  the  publica- 
tion was  made,  and  it  may  have  been  incumbent  upon 
the  defendant  to  offer  evidence  in  the  first  instance  to 
rebut  this  presumption,  but  it  is  not  incumbent  upon 
him  in  the  doing  of  it  to  satisfy  the  jury  of  his  lack  of 
guilt  in  the  particular  mentioned.  If  he  were  re- 
quired to  take  the  initiative  in  the  introduction  of 
testimony,  he  was  only  required  to  introduce  such  tes- 
timony as  would  raise  a  reasonable  doubt  of  his  guilt. 
We  do  not,  of  course,  hold  that  it  was  incumbent  on 
him  to  introduce  testimony  in  his  defense  in  order  to 
raise  a  reasonable  doubt  of  his  guilt.  It  is  not  the 
rule  that  a  defendant  should  first  introduce  testimony 
in  disproof  of  any  element  of  the  crime  charged.  Ac- 
cused persons  are  presumed  innocent  until  such  pre- 
sumption is  dispelled  by  convincing  proof  of  guilt 
arising  out  of  all  the  evidence  in  the  case,  by  whom- 
soever offered,  in  connection  with  all  the  presump- 
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tions  legally  applicable.  ( The  State  v.  Crawford,  11 
Kan.  32.) 

For  the  error  in  giving  the  instruction  above  quoted, 
and  for  error  in  overruling  the  motion  to  quash  the 
information  for  the  defect  in  it  first  herein  pointed 
out  I  the  judgment  of  the  district  court  is  reversed  and 
that  of  the  court  of  appeals  is  affirmed,  and  such  pro- 
ceedings will  be  had  in  the  district  court  as  may  be 
consistent  with  this  opinion. 

DosTER,  C.  J.,  dissenting  from  first  and  third  para- 
graphs of  syllabus  and  corresponding  portion  of  opin- 
ion. 

Grbbnb  and  Pollock,  J.J.,  dissenting  from  first 
paragraph  of  syllabus  and  corresponding  portion  of 
opinion. 

Smith,  J.,  dissenting. 

Johnston,  J.  (dissenting)  :  A  judge  is  never  justi- 
fied in  granting  a  change  of  venue  except  for  some  of 
the  grounds  prescribed  in  the  statute.  The  prejudice 
of  a  party  against  a  judge  is  not  a  cause  for  change, 
but  it  is  the  prejudice  of  the  judge  that  disqualifies 
him  to  try  a  case.  That  prejudice  must  not  only 
exist,  but  it  must  be  shown  to  exist,  before  the  court 
is  warranted  in  allowing  a  change  ;  and  a  reviewing 
court  cannot  say  that  error  is  committed  in  refusing 
the  change  on  account  of  prejudice  unless  the  evi- 
dence in  the  record  clearly  establishes  the  prejudice 
of  the  judge.  (Gen.  Stat.  1899,  §  5423 ;  Gen.  Stat. 
1897,  ch.  102,  §  173;  City  of  Emporia  v.  VolTner,  12 
Kan.  622 ;  The  State  v.  Bohan,  19  id.  28.)  If  the  op- 
posite  view  were  taken,  all  that  would  be  necessary 
for  a  party  to  do  to  obtain  a  change  of  venue,  and 
thus  secure  postponement  and  delay,  would  be  to 
speak  disrespectfully  of  the  judge  or  to  criticize  and 


Digitized  byLjOOQlC 


^ 


VOL.  62.    JANUARY  TERM,  1901.        609 
The  State  v.  Grinstead. 

censure  him,  and  then  appear  before  the  court  and 
demand  the  change — a  very  dangerous  precedent  to 
establish.  It  is  safer  to  adhere  to  the  rule  of  the 
statute,  which  requires  a  showing  of  prejudice  of  the 
judge ;  and  in  the  present  case  there  is  an  entire  ab- 
sence of  evidence  tending  to  show  prejudice  on  his 
part  toward  the  defendant. 

In  my  opinion,  the  information  states  an  offense,  and 
the  court  decided  correctly  in  overruling  the  motion  to 
quash.  It  is  said  to  be  defective  because  it  did  not  in 
terms  expressly  allege  that  the  publication  tended  to 
provoke  Albert  Perry  to  wrath  or  expose  him  to  pub- 
lic hatred,  etc.  It  did  allege  that  the  publication  was 
made  with  intent  to  expose  Albert  Perry  to  hatred  and 
contempt,  and  to  deprive  him  of  public  confidence, 
etc.  The  criminal  code  provides  that  an  information 
which  contains  the  title  of  the  cause,  the  names  of  the 
court  and  of  the  parties,  and  *'a  statement  of  the  facts 
constituting  the  offense,  in  plain  and  concise  language, 
without  repetition,''  is  sufficient.  The  facts  narrated 
in  this  information  certainly  show  that  the  publica- 
tion against  Perry  was  defamatory  and  libelous.  It 
not  only  alleges  that  the  libel  was  intended  to  expose 
Perry  to  public  hatred  and  contempt,  but  upon  its 
face  it  shows  that  it  could  have  no  other  effect.  A 
statement  that  it  tended  to  expose  him  to  public  hatred 
and  contempt  would  be  no  more  than  a  conclusion, 
and  no  more  than  is  clearly  apparent  from  the  aver- 
ments of  the  information.  Again,  the  information,  in 
terms  that  cannot  be  misunderstood,  charges  Perry 
with  fraud  and  dishonesty ;  and  where  the  publication 
is  prima  facie  libelous  and  would  necessarily  expose 
him  to  public  hatred  and  contempt,  and  deprive  him 
of  public  confidence,  an  additional  averment  that  such 
is  the  effect  of  the  publication  is  the  pleading  of  a 
39—62  KAN. 
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conclusion  that  is  unnecessary.  The  question  was 
directly  involved  and  decided  in  State  v.  Nichols^  16 
Wash.  1,  45  Pac.  647,  where  it  was  held  that  an  infor- 
mation substantially  similar  to  the  one  under  consid- 
eration, and  which  omitted  the  phrase  ''tending  to 
expose,''  etc.,  was  not  fatally  defective. 

The  objectionable  instruction  is  not  a  suflBcient 
ground  for  reversal.  The  judge  did  not  by  the  inapt 
use  of  the  word  ''satisfy ''  intend  to  change  the  burden 
of  proof,  nor  do  I  think  that  the  jury  so  understood 
him.  In  other  instructions,  and  in  clear  and  forceful 
language,  the  jury  were  told  that  the  burden  of  proof 
rested  upon  the  state  in  the  trial ;  that  it  never  shifted 
from  the  state  to  the  defendant ;  that  it  rested  upon 
the  state  to  prove  every  ingredient  of  the  oflFense,  and 
that  if  it  failed  so  to  prove  any  material  fact  there 
must  be  an  acquittal.  In  six  different  instructions 
the  court  also  stated  the  doctrine  of  reasonable  doubt, 
and  plainly  informed  the  jury  that  the  onus  was  upon 
the  state,  and  that  a  reasonable  doubt  as  to  any  in- 
gredient of  the  offense  or  as  to  the  defendant's  guilt 
entitled  him  to  a  verdict  of  acquittal.  As  the  in- 
structions so  given  in  close  connection  with  the  faulty 
one  repeatedly  enforced  the  view  that  the  burden  re- 
mained upon  the  state,  and  that  a  reasonable  doubt 
as  to  any  essential  feature  of  the  case  would  operate 
to  acquit,  the  use  of  the  word  "satisfy,"  although 
subject  to  criticism,  must  have  been  understood  only 
to  require  of  the  defendant  that  he  introduce  evidence 
to  raise  a  reasonable  doubt  as  to  his  knowledge  and 
authority  in  regard  to  the  publication. 

The  publication  was  libelous ;  it  was  published  in 
a  paper  of  which  defendant  was  both  editor  and  pub- 
lisher ;  that  it  so  appeared  in  his  paper  was  not  de- 
nied, and  the  evidence  clearly  connected  him  with  the 
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publication,  and  constituted,  at  least, prima /acie  proof 
that  the  publication  was  made  with  his  knowledge  and 
authority.  To  relieve  himself  and  meet  the  case  so 
made  against  him,  it  deyolyed  upon  him  to  intro- 
duce proof  that  it  was  done  without  his  knowledge 
and  authority.  Instead  of  using  the  word  ''show" 
or  the  words  ** introduce  testimony  tending  to  show," 
the  court  employed  the  word  ''satisfy."  It  is  mani- 
fest that  the  court  did  not  intend  to  place  the  burden 
of  proof  upon  the  defendant  as  to  this  feature  of  the 
case,  because  almost  in  the  same  breath  the  jury  were 
informed  that  the  burden  was  upon  the  state.  Nor 
did  it  intend  that  the  burden  must  be  discharged  by 
the  defendant  by  a  degree  of  evidence  that  would  sat- 
isfy the  jury  beyond  a  reasonable  doubt,  for  in  close 
connection  with  this  the  jury  were  informed  that  a 
reasonable  doubt  as  to  whether  the  defendant  know- 
ingly and  wilfully  made  the  publication  would  pre- 
vent a  conviction.  It  is  conceded  that  it  was  incumbent 
upon  the  defendant  to  rebut  the  presumption  result- 
ing from  the  publication  in  his  paper,  and  this  in- 
struction, when  read  in  connection  with  the  others, 
only  meant  that  it  was  incumbent  on  the  defendant  to 
satisfy  the  jury  to  such  an  extent  as  would  enable 
them  to  say  that  there  was  a  reasonable  doubt  as  to 
whether  or  not  he  authorized  or  had  knowledge  of 
the  publication. 

In  a  strikingly  similar  case  it  was  held  that  the  in- 
apt use  of  a  word  which,  standing  alone,  might  seem 
to  shift  the  burden  of  proof  was  insufficient  to  war- 
rant a  reversal.  It  was  there  held  that  the  charge  of 
the  court  was  to  be  taken  as  a  whole,  and  was  not  to 
be  disposed  of  by  a  process  of  dissection,  and  if,  when 
so  taken,  the  jury  could  not  have  gained  an  incor- 
rect impression  as  to  the  burden  of  proof,  the  judg- 
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ment  should  not  be  reversed.  The  conviction  in  that 
case  was  for  an  offense  upon  which  the  severest  pen- 
alty ( t  the  law  is  visited,  and  yet  the  instruction  was 
more  faulty  than  the  one  under  consideration.  {The 
State  V.  Earnest,  56  Kan.  31,  42  Pac.  359.)  The  testi- 
raony  in  the  case  and  the  rulings  thereon  are  not  pre- 
served in  the  record,  but  the  entire  charge  of  the 
court,  which  is  here,  indicates  a  disposition  to  give  the 
defendant  a  fair  trial,  and  we  see  nothing  in  the  rec- 
ord which  justifies  a  reversal. 

I  am  authorized  to  say  that  Justice  Smith  joins  in 
dissenting  from  the  judgment  of  reversal. 

Cunningham,  J.  (dissenting)  :  I  agree  with  Justice 
Johnston  in  his  view  of  the  matters  contained  in  the 
fourth  division  of  the  syllabus  and  corresponding  por- 
tion of  the  opinion,  and  join  in  his  dissent  therefrom. 


The  State  op  Kansas  v.  Wesley  G.  Hobbs. 

No.ll,1NHI.    (64Pao.73.) 

1.  JuBT  AMD  JuBOBS — Irregular  Proceedings  in  Felony  Cctse 
Cured.  Where,  in  a  trial  for  a  felony,  the  jury  were  brought 
into  court  in  the  absence  of  the  defendant,  and,  in  response  to  a 
request  for  further  instructions,  the  court  read  to  them  a  written 
instruction  bearing  on  the  subject,  and  then  orally  advised  tiiem 
that  the  language  of  such  iustruction  was  plain,  that  it  meant 
precisely  what  it  said,  for  which  reason  the  court  would  not  give 
additional  instructions ;  and  where  the  court,  during  such  absence 
of  the  defendant,  directed  the  jury  to  retire  to  their  room,  and  ad- 
vised them  carefully  to  consider  the  evidence  and  the  instructions 
of  the  court  and  to  act  in  a  spirit  of  conciliation  and  with  a  desire 
to  arrive  at  a  just  and  proper  verdict;  and  where,  before  the  jury 
had  left  the  jury-box,  the  defendant  was  brought  into  court  flo&d 
in  his  presence  they  were  directed  to  disregard  all  that  had  taken 
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place  in  hisabseDce,  and  all  that  had  transpired  in  the  absence  of 
the  defendant  was  then  reenacted  in  his  presence,  the  error  com- 
mitted by  the  trial  court  in  conducting  proceedings  appertaining 
to  the  trial  when  the  defendant  was  not  personally  present  should 
be  regarded  as  having  been  cured. 

2.  Error  from  Objectionable  JRemarka  of  Judge  not  In- 
ferred. Where  some  of  the  remarks  of  the  trial  judge  to  the 
jury  are  objectionable,  and  might  be  treated  as. oral  instructions, 
still,  when  the  judge,  after  making  such  remarks,  informs  the  jury 
that  he  does  not  desire  or  design  to  give  them  any  additional  in- 
structions, and  that  they  must  remember  that  the  written  in- 
structions are  their  sole  guide,  this  court  will  not,  from  the  mere 
fact  that  such  oral  statements  were  made  by  the  trial  judge,  infer 
that  error  prejudicial  to  the  rights  of  the  defendant  was  thereby 
conmiitted. 


Appeal  from  Clark  district  court;  E.  H.  Madison, 
judge.  Opinion  filed  March  9,  1901.  In  banc.  Af- 
firmed. 

BTATEMBNT. 

In  this  case  the  defendant  was  tried  and  convicted 
of  the  embezzlement  of  a  gelding  in  Clark  county.  It 
was  claimed  that  the  gelding  was  sold  by  the  defend- 
ant outside  the  state  of  Kansas,  wherefore  the  ques- 
tion as  to  whether  the  defendant,  within  Clark  county, 
Kansas,  ''conceived  the  felonious  intent"  to  embezzle 
the  same  became  material,  and  although  the  evidence 
is  not  in  the  record  it  seems  to  be  assumed  that  it  was 
in  controversy  on  the  trial.  The  defendant  brings  the 
case  here  for  review,  alleging  error  as  follows : 

After  the  jury  had  retired  to  consider  their  ver- 
dict, and  after  they  had  been  out  over  night,  they  re- 
quested additional  instructions.  They  were  brought 
in  and  seated  in  the  jury-box,  the  defendant  being 
confined  in  the  jail  of  said  county,  and  the  court  made 
oral  statements  to  the  jury,  as  follows : 

By  the  .court :  **  You  have  asked  me  for  additional 
instructions  upon  instruction  No.  8"  (which  related 
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to  the  place  where  the  felonious  intent  to  embezzle  the 
gelding  had  been  formed).  ''I  cannot  give  them  to 
you,  for  the  reason  that  instruction  No.  8  is  written  in 
plain  and  concise  language — language  employed  by . 
the  people  of  this  country,  and  everybody  understands 
it,  and  I  presume  you  do.  I  could  not  make  it  any 
plainer  if  I  wrote  a  volume  in  regard  to  it.  I  will  read 
it  again.'*  (Here  the  court  read  the  first  clause  of  in- 
struction No.  8,  and  then  added)  :  "Now,  that  means 
exactly  what  it  says — that  you  have  the  right  to  take 
that  into  consideration  in  making  up  your  minds 
whether  or  not  he  did  form  the  intent  in  this  county. 
I  cannot  say  anything  else.  I  cannot  explain  any 
further.  I  cannot  decide  the  matter  for  you ;  I  have 
said  to  you  in  the  instructions  that  you  are  the  judges 
of  these  matters.'* 

The  court  then  read  the  remaining  clause  of  said 
instruction  No.  8,  and  then  remarked : 

**  Now  that  is  plain ;  I  could  not  make  it  plainer.  It 
means  what  it  says — that  you  have  the  right  to  take 
into  consideration  and  give  them  such  weight  as  you 
think  them  entitled  to  in  determining  this  question  of 
whether  or  not  the  intent  to  embezzle  was  formed  in 
this  county.  You  are  the  judges  ;  it  means  you  have 
the  right  to  take  these  matters  into  consideration. 
That  is  all,  gentlemen,  I  don't  think  I  could  make 
that  any  plainer. 

**I  don't  want  to  know  how  this  jury  stands;  that 
is,  I  don't  want  to  know  how  many  of  you  stand  for  the 
defendant  or  for  the  state — that  is,  how  many  for  ac- 
quittal or  conviction ;  but  I  want  to  know  how  you 
stand  relatively — that  is,  whether  it  is  six  to  six,  four 
to  eight,  whatever  it  is.  What  is  it,  how  do  you  stand 
at  this  time?" 

By  the  foreman  :    **  Eight  to  four." 

By  the  court :  '  *  How  long  have  you  stood  that  way  ? ' ' 

By  the  foreman:  **We  have  stood  that  way  from 
the  first  ballot." 

By  the  court :  **  Now,  then,  gentlemen,  retire  to  your 
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jury-room,  and  carefully  discuss  the  evidence  in  this 
case  and  carefully  read  the  instructions." 

By  the  juror  Cassity  :    '*May  I  ask  one  question?" 

By  the  court :    '*  Yes,  sir." 

By  the  juror  Cassity  :  **  Is  it  important  whether  the 
act  be  done"  (the  act  of  bad  faith)  ** before  the  horse 
was  sold  or  afterwards?  Does  it  make  any  diflference?" 

By  the  court :  ''Those  are  matters  you  will  have  to 
find  from  the  instructions ;  I  have  attempted  to  cover 
the  whole  ground.  There  is  no  evidence  introduced 
in  this  case  but  what  was  competent  for  you  to  con- 
sider, and  I  have  told  you  so  in  the  instructions,  and 
I  think  the  instructions  cover  that  proposition.  The 
evidence  is  before  you,  and  whatever  has  been  ad- 
mitted is  proper  for  your  consideration. 

**  Now,  I  hope  you  will  go  back,  and  that,  in  a  spirit 
of  conciliation  and  a  desire  to  arrive  at  a  just  and 
proper  verdict,  whatever  in  your  consciences  you  think 
it  may  be,  and  with  regard  to  the  law  and  the  evidence, 
you  will  carefully  consider  the  instructions  of  the 
court  and  carefully  consider  the  evidence,  and,  if  pos- 
sible, harmonize  your  differences  ;  that  is,  if  you  can 
harmonize  them  in  accordance  with  the  law  and  evi- 
dence, and  in  a  spirit  of  conciliation  carefully  consider 
that  matter." 

At  .this  time  H.  J.  Bone,  one  of  the  attorneys  for 
the  state,  called  the  court's  attention  to  the  absence 
of  the  defendant,  upon  which  the  court  observed :  "I 
thought  he  was  here ;  send  for  the  defendant,  and  I 
will  repeat  it."  Upon  the  arrival  of  the  defendant  in 
court,  the  judge  orally  directed  the  jury  as  follows : 

**Now,  gentlemen  of  the  jury,  whatever  was  said 
previous  to  the  time  the  defendant  was  brought  in 
here  you  will  not  consider  at  all,  and  it  will  be  neces- 
sary for  us  to  repeat  all  the  matters  we  have  gone 
through  before  in  his  presence." 

Thereapon  the  court  proceeded  to  go  over,  in  sub- 
stance, aod  almost  in  the  precise  terms  before  em- 
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ployed,  everything  that  had  occurred  in  the  absence 
of  the  defendant,  and,  after  doing  so,  he  distinctly 
stated  to  the  jury  that  he  did  not  design  or  desire  to 
give  them  any  additional  instructions,  and  cautioned 
them  to  remember  that  the  written  instructions  were 
their  sole  guide,  and  anything  that  may  have  been 
said  to  the  contrary  was  not  intended,  but  what  the 
court  did  intend  to  do  was  simply  to  reiterate. 

A.  A.  Oodard,  attorney-general,  A.  J.  Myers,  county 
attorney,  and  J.  M,  Grasham,  for  The  State. 
Thomas  B.  Wall,  for  appellant. 

The  opinion  of  the  court  was  delivered  by 

Ellis,  J. :  The  contention  of  the  appellant  is  that 
'Hhe  proceedings  had  in  the  absence  of  the  defendant 
were  a  part  of  the  trial  and  did  not  cease  to  be  so  be- 
cause reenacted  in  his  presence,''  and  he  urges  that 
section  213  of  the  criminal  code  (Gen.  Stat.  1897,  ch. 
102,  §213;  Gen.  Stat.  1899,  §5457),  which  provides 
that  **no  person  indicted  or  informed  against  for  a 
felony  can  be  tried  unless  he  be  personally  present 
during  the  trial,"  was  violated.  It  is  also  insisted 
that  error  was  committed  by  the  giving  of  oral  instruc- 
tions to  the  jury,  contrary  to  the  provisions  of  section 
234  of  the  criminal  code  (Gen.  Stat.  1897,  ch.  102, 
§234;  Gen.  Stat.  1899,  §5489),  which  provides  that 
*'the  judge  must  charge  the  jury  in  writing,  and  the 
charge  shall  be  filed  among  the  papers  of  the  cause." 
The  proceedings  in  the  absence  of  the  defendant 
were  such  as  ought  never  to  have  been  conducted 
without  his  presence  in  court.  It  is  quite  certain, 
however,  that  he  was  not  prejudiced  by  anything 
done  before  he  was  brought  into  court,  for,  before  the 
jury  were  permitted  to  retire  for  further  deliberation , 
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the  defendant's  absence  was  discovered,  he  was  sent 
for,  and  upon  his  arrival  the  court  cautioned  the  jury 
to  disregard  all  that  had  occurred  in  his  absence.  It 
seems  very  clear  that  no  right  of  the  defendant  can  be 
considered  as  having  been  imperiled  by  that  which 
transpired  when  the  jury  was  first  brought  into  court, 
for  the  reason  that  they  were  expressly  directed  by 
the  trial  judge  to  disregard  it,  and  for  the  further 
reason  that  the  jurors  would  certainly  be  most  likely 
to  remember,  and,  therefore,  to  act  upon,  the  words 
last  spoken  to  them  by  the  court. 

The  learned  counsel  for  the  appellant  relies  chiefly, 
as  to  his  first  assignment  of  error,  upon  the  case  of 
The  State  v.  Myrich,  38  Kan.  238,  16  Pac.  330,  but  in 
that  case  the  trial  court,  in  the  absence  of  the  defend- 
ant, gave  written  instructions  "as  to  what  constitutes 
manslaughter  in  the  second  and  third  degrees,*'  and 
also  included  '*a  phase  of  the  law  relating  to  assault 
and  battery.'*  In  the  case  at  bar,  the  court  in  direct 
terms  declined  to  give  the  jury  any  additional  instruc- 
tions, and,  in  any  view  which  may  be  taken  of  the  re- 
marks made  by  the  judge,  we  think  the  cases  clearly 
distinguishable.  The  error  committed  by  the  court 
in  conducting  proceedings  appertaining  to  the  trial 
when  the  defendant  was  not  personally  present  was 
cured  by  the  admonition  of  the  court  and  the  repeti- 
tion of  all  that  had  transpired,  as  above  set  forth. 
{State  of  Iowa  v.  Hutchinson,  95  Iowa,  566,  64  N.  W. 
610.) 

The  second  assignment  of  error  is  far  more  difficult, 
and,  in  the  estimation  of  the  writer,  involves  very 
grave  doubts,  but  a  majority  of  the  court  are  of  opinion 
that,  from  the  particular  facts  and  circumstances  of 
this  case,  prejudice  to  the  rights  of  the  defendant  can- 
.  not  be  fairly  deduced  from  the  words  employed  by  the 
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trial  judge.  That  a  trial  judge  ought  not  to  repeat  a 
part  of  the  instructions  and  tell  the  jury  that  the 
words  mean  just  what  they  say,  that  he  could  not 
make  them  plainer,  is  not  denied.  That  a  judge 
should  not  give  the  jury  oral  directions  to  go  back 
to  the  jury-room  and  endeavor,  in  a  spirit  of  con- 
ciliation, to  harmonize  their  views;  that  he  should 
not  direct  the  foreman  to  see  that  a  ballot  is  taken 
every  fifteen  minutes;  that  they  should  not  be  in- 
formed that  he  intends  to  keep  the  jury  until  it  has 
agreed  upon  a  verdict,  is  admitted.  That  the  rights 
of  the  defendant  would  be  jeopardized  by  any  or  all 
of  these  statements  on  the  part  of  the  court  is  a  more 
doubtful  proposition.  In  other  words,  prejudicial 
error  will  not  be  inferred  from  the  mere  fact  that  the 
trial  judge  made  brief  oral  statements  to  the  jury,  but 
the  court  will  look  into  the  record  for  information,  and 
will  consider  all  that  is  said,  and  the  circumstances 
under  which  the  remarks  complained  of  are  made, 
before  deciding  to  reverse  a  case  therefor. 

In  the  case  of  The  State  v.  Potter,  15  Kan.  303,  our 
statute  requiring  the  charge  to  the  jury  to  be  in  writ- 
ing is  compared  to  those  of  other  states,  and  several 
decisions  of  other  courts  are  cited.  Mr.  Justice  Brewer, 
in  the  opinion,  said : 

"It  will  be  noticed  from  this  review  that  out  stat- 
ute is  not  so  specific  or  minute  in  its  restriction  upon 
the  action  of  the  court  as  those  of  several  other  states. 
The  language  is  general,  and  simply  calls  for  a  writ- 
ten charge,  and  requires  it  to  be  filed  among  the  pa- 
pers." 

The  several  propositions  **  deduced  from  the  author- 
ities'' by  the  learned  judge  (p.  320)  are  worthy  of 
studious  consideration.  In  that  case  the  foreman  of 
the  jury  asked  the  following  question :  * '  I  ask  whether 
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a  party  could  be  an  accessory,  aider  or  abetter  of  an- 
other who  committed  the  crime  of  manslaughter  in 
the  second  degree?'*  Thereupon  the  court  gave  writ- 
ten instructions,  and  stated  orally  to  the  jury  the  fol- 
lowing : 

^'I  mean  by  that,  that  makes  him  principal,  and 
not  accessory.  There  is  no  such  thing,  in  my  judg- 
ment, as  accessory  to  this  case.  Those  acts  make  him 
principal,  and  should  be  regarded  by  you  as  principal, 
and  not  accessory.  He  is  either  principal,  or  noth- 
ing/' 

The  court  held  that  these  oral  statements  did  not 
constitute  error,  as  they  were  made  in  direct  response 
to  a  question  propounded  by  the  jury.  We  think  that 
case  presented  stronger  reasons  for  inferring  prejudice 
to  the  defendant's  rights  than  does  the  one  at  bar. 
Besides,  in  that  case  there  was  no  direction  or  caution 
given  to  the  jury  not  to  consider  the  oral  statements, 
as  there  was  in  the  one  we  are  considering. 

As  to  the  advice  given  to  the  jury  in  regard  to  their 
conduct  and  the  spirit  in  which  they  should  act  in 
their  deliberations,  the  case  presents  an  analogy  to 
the  case  of  Territory  v.  King,  6  Dak.  132,  50  N.  W.  623. 
The  third  clause  of  the  syllabus  in  that  case  is  as  fol- 
lows : 

*'A  jury  having  been  out  twenty-eight  hours  in  a 
prosecution,  for  a  felony,  and  having  been  brought  in 
for  further  instructions,  the  court,  after  giving  the 
instructions,  stated  to  them  :  'I  think  you  will  be  able 
to  arrive  at  a  verdict  in  this  case ;  the  case  has  been 
twice  tried,  at  a  great  deal  of  expense  to  this  county, 
and  it  seems  to  me,  gentlemen,  that  you  ought  to 
agree  on  a  verdict.'  Held,  that  while  these  remarks 
were  objectionable,  they  would  not  warrant  setting 
aside  the  verdict." 


Digitized  byLjOOQlC 


620         SUPREME  COURT  OF  KANSAS. 
The  State  v.  Hobbs. 

In  The  State  v.  Garrett,  57  Kan.  132, 45  Pac.  93,  the 
third  clause  of  the  syllabus  reads  as  follows : 

*'An  oral  statement  made  by  the  judge  to  the  jury 
Tcfter  the  case  had  been  submitted  to  them,  in  which 
lie  admonished  them  that  it  was  important  that  they 
should  agree  upon  a  verdict,  and  directed  their  return 
to  the  jury-room  to  make  another  effort  to  that  end,  ex- 
amined, and  held  not  to  constitute  prejudicial  error." 

In  neither  of  the  cases  just  cited  was  any  effort 
made  to  cure  the  error  committed  by  the  court  in 
giving  the  oral  directions  complained  of,  while,  in  this 
case,  at  the  very  close  of  the  proceedings  had  in  the 
presence  of  the  defendant,  and  just  before  the  jury  re- 
tired for  further  deliberation,  the  court  made  the  follow- 
ing statement : 

**I  do  not  desire  or  design  to  give  you  any  additional 
instructions,  and  you  are  to  remember  these  written 
instructions  are  your  sole  guide,  and  anything  that 
may  have  been  said  contrary  to  them  is  n't  intended. 
What  I  have  intended  to  do  is  simply  to  reiterate." 

We  think  that,  under  the  circumstances  of  this  case, 
it  is  fairly  to  be  presumed  that  the  jury  gave  heed  to 
this  final  statement  of  the  court,  which  certainly  re- 
quired them  to  follow  the  written  instructions  and  be 
guided  by  them  alone,  and  if  they  did  do  so,  the  words 
thus  spoken  would  operate  as  a  cure  of  former  enwrs. 

Therefore,  in  the  opinion  of  this  court,  no  prejudi- 
cial error  was  committed  by  the  trial  court,  and  its 
judgment  will  be  affirmed. 


Digitized  by-LjOOQlC 


VOL.  62.    JANUARY   TERM,  1901.         621 
The  State  v.  Wilson. 


Thb  State  op  Kansas  v.  Horace  L.  Wilson.         1 62    §21! 

No.  11,964.    (64  Pao.  23.)  ^^ 

1.  Empiricism — Tnaufflcient  Defense.  It  is  no  defense  to  a  prose- 
cution under  chapter  68  of  the  Laws  of  1870  {Qen,  Stat.  1897,  ch. 
100,  §§392,  393;  Gen.  Stat.  1899,  §§2302,  2303)  to  prove  that  a 
person  charged  with  unlawfully  practicing  medicine  in  violation 
of  its  provisions  has  been,  since  the  passage  of  such  act,  continu- 
ously engaged  in  the  practice  of  medicine  for  a  period  of  ten  years 
or  more  in  another  state. 

2.  What  Defendant  Must  Prove,    In  such  case  it  devolves 

upon  the  defendant  to  produce  evidence  tending  to  show  that  he 
has  attended  two  full  courses  of  instruction  and  graduated  in 
some  medical  college  in  this  or  some  foreign  country,  or  to  produce 
a  certificate  of  qualifications  from  some  state  or  county  medical 
society,  as  such  evidence  is  not  accessible  to  the  state,  and  is  pe- 
culiarly within  defendant's  knowledge  and  under  his  control. 

3.  Criminal  Procedure — Erroneoua  Instruction.  In  a  criminal 
case  an  instruction  which  is  tantamount  to  a  direction  to  return  a 
verdict  of  guilty  against  the  defendant  is  erroneous. 

Appeal  from  Ellis  district  court;  Lee  Monroe, 
judge.  Opinion  filed  March  9,  1901.  In  banc.  Re- 
versed. 

statement. 

This  case  was  here  last  year  upon  questions  re- 
served by  the  state  upon  an  order  of  the  district  court 
sustaining  a  motion  to  quash  the  information.  At 
that  time,  the  information  being  held  to  be  sufficient, 
the  judgment  of  the  court  below  was  reversed,  and 
the  case  remanded  for  further  proceedings.  ( The  State 
V,  Wihon,  61  Kan.  791,  60  Pac.  1054.)  After  the  man- 
date from  this  court  was  filed  in  the  court  below,  the 
county  attorney  amended  the  information  by  adding 
two  additional  counts  thereto,  and  afterward,  and  in 
the  month  of  September  following,  a  trial  was  had  to 
a  jury,  which  found  the  defendant  guilty  on  three 
counts.     A  motion  for  a  new  trial  was  overruled  by 
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the  court  and  excepted  to  by  the  defendant,  and  he 
brings  the  case  here  for  review,  assigning  numerous 
errors,  which,  so  far  as  they  are  regarded  as  impor- 
tant, are  stated  in  the  opinion. 

A,  A.  Godardy  attorney-general,  James  T.  Nolan,  and 
'A.  D.  Gilkesouy  for  The  State. 
D.  Rathboney  for  appellant. 

The  opinion  of  the  court  was  delivered  by 

Ellis,  J. :  The  defendant  was  prosecuted  in  the 
court  below  under  chapter  68  of  the  Laws  of  1870 
(Gen.  Stat.  1897,  ch.  100,  §§392,  393;  Gen.  Stat. 
1899,  §§2302,  2303),  entitled  "An  act  to  protect  the 
people  from  empiricism,  and  to  elevate  the  standing 
of  the  medical  profession."  Section  1  of  that  act  con- 
tains  a  proviso  in  the  following  words : 

''Provided,  that  in  all  cases  when  any  person  has 
been  continuously  engaged  in  the  practice  of  medicine 
for  a  period  of  ten  years  or  more,  he  shall  be  consid- 
ered to  have  complied  with  the  provisions  of  this  act.'"' 

In  this  case  it  was  the  contention  of  the  defendant 
that  he  had  been  practicing  medicine  in  Nebraska  for 

more  than  ten  years  last  past,  but  he  did 
*  tict-iSSifiSuiit   not  pretend  that  in  this  state  or  another 

he  had  ever  practiced  medicine  prior  to 
seventeen  years  ago.  Upon  the  trial,  he  offered  to  read 
in  evidence  the  depositions  of  two  witnesses  to  prove 
that  he  had  practiced  medicine  in  Nebraska  for  ten 
years  prior  to  1894.  An  objection  on  the  part  of  the 
state  to  the  evidence  thus  offered  was  sustained  by  the 
court.  The  defendant  excepted,  and  the  ruling  of  the 
court  in  that  behalf  is  assigned  as  error. 

*'A  person  of  good  moral  character,  who  had  prac- 
ticed medicine  continuously  for  ten  years  or  more 
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before  the  taking  effect  of  the  act,  is  deemed  to  be 
qualified  and  to  have  complied  with  the  provisions, 
but  continuous  practice  for  ten  years  in  violation  of 
law,  after  the  act  was  passed,  confers  no  right  or  au- 
thority on  the  practitioner/'  (Ths  State  v.  Wilson, 
supra.) 

Counsel  for  the  defendant  insists  that  the  above 
quotation  from  the  syllabus  of  the  case,  while  correct 
as  an  abstract  statement  of  the  law,  is  not  applicable 
to  the  defendant,  under  the  facts  sought  to  be  proved 
in  his  behalf  as  above  set  forth,  because  his  client, 
having  practiced  without  the  state  of  Kansas  during 
the  period  of  ten  years,  cannot  be  said  to  be  one  who 
has  been  engaged  *'for  ten  years  in  violation  of  law.'' 
In  the  absence  of  proof  to  the  contrary,  it  will  be  pre- 
sumed that  the  laws  of  Nebraska  are  the  same  as  our 
own.  Besides,  it  is  known  of  all  men  that  throughout 
the  civilized  world  schools,  colleges,  dispensaries,  hos- 
pitals and  institutions  for  clinical  instruction  are 
maintained  at  public  and  private  expense  for  the  edu- 
cation of  those  men  and  women  to  whom  is  com- 
mitted the  responsible  duty  of  ministering  to  the 
health  and  endeavoring  to  prolong  the  life  of  human 
beings.  All,  or  nearly  all  of  these  institutions,  issue 
certificates  or  diplomas  reciting  the  term  and  course 
of  study  which  has  been  pursued  by  the  student  there- 
in. Those  colleges  whose  curriculum  includes  a  com- 
plete course  of  those  studies  which  are  regarded  as 
requisite  for  a  physician  and  surgeon  to  pursue  do 
uniformly  issue  to  one  who  has  completed  such  course, 
and  exhibited  proficiency  therein,  a  diploma  reciting, 
such  facts,  and  evidencing  that  by  reason  thereof  the 
graduate  has  been  made  a  doctor  of  medicine. 

In  the  case  at  bar  the  defendant  does  not  claim  to 
have  attended  any  of  these  schools  of  special  learning, 
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nor  does  he  claim  that  he  had  devoted  any  time  to  the 
study  of  any  of  the  branches  of  this  learned  profession, 
nor  does  he  avow  that  in  Kansas,  or  elsewhere,  he  ever 
submitted  to  an  examination  before  a  board  of  com- 
petent members  of  the  profession  which  he  seeks  to 
follow.  Coming  to  Kansas  for  the  first  time,  he,  in 
effect,  announces  that  it  does  not  matter  that  he  has 
not  availed  himself  of  the  means  of  special  education 
which  were  afforded  him ;  it  is  enough  that  he  has 
practiced  medicine  in  Nebraska  for  more  than  ten 
years,  and  during  that  time  has  successfully  evaded 
the  laws  of  that  state  or  eluded  its  officers,  and  now  he 
asks  that  a  preference  be  given  him  over  men  in  this 
state  who  have  been  heretofore  subject  to  our  laws. 
We  can  see  no  reason  for  holding  that  the  statute  un- 
der which  this  prosecution  is  conducted  is  not  applica- 
ble to  this  defendant.  We  think  that,  by  the  terms  of 
the  statute,  the  defendant's  case  does  not  fall  within 
the  proviso  above  quoted,  and  certainly  the  purpose 
of  the  statute  would  not  be  carried  out  and  the  evident 
intent  of  the  legislature  would  not  be  given  effect  by 
such  a  decision.  It  follows  that  there  was  no  error 
committed  by  the  court  below  in  striking  out  the  parts 
of  the  depositions  to  which  reference  has  been  made. 
Complaint  is  made  that  the  court  below  erroneously 
placed  the  burden  of  proof  upon  the  defendant.  The 
statute  provides : 

*'It  shall  be  unlawful  for  any  person  .  .  .  who 
has  not  attended  two  full  courses  of  instruction  and 
2.  Burden  of  proof  graduated  in  some  respectable  school  of 
on  defendant.  mediciue,  either  of  the  United  States  or 
of  some  foreign  country,  or  who  cannot  produce  a  cer- 
tificate of  qualification  from  some  state  or  county 
medical  society,     .  .     to  practice  medicine  in  any 

of  its  departments  for  reward  or  compensation.'' 
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Upon  the  trial,  the  prosecution  offered  evidence  tend- 
ing to  prove  that,  agreeably  to  the  rules  adopted  by 
the  state  board  of  health  pursuant  to  section  5  of 
chapter  75,  General  Statutes  of  1897  (Gen.  Stat.  1899, 
§  6377) ,  the  qualified  practicing  physicians  and  sur- 
geons of  each  county  in  the  state  were  required  to. 
register,  and  that  the  defendant  was  not,  at  the  time 
the  information  in  this  case  was  filed  against  him, 
nor  at  the  time  of  the  trial,  registered  in  accordance 
with  such  regulations,  although  he  was  shown  to  have 
had  actual  knowledge  of  their  existence.  The  state 
then  offered  testimony  tending  to  prove  that  the  de- 
fendant, while  not  so  registered,  had  practiced  medicine 
for  pay  in  said  Ellis  county,  and  rested.  Thereupon, 
the  defendant  requested  the  court  to  instruct  the  jury 
to  bring  in  a  verdict  for  the  defendant,  which  request 
was  refused,  and  thereafter  the  court  instructed  the 
jury  as  follows : 

''The  statutes  of  Kansas  require  that,  before  any 
person  can  legally  practice  medicine  for  compensation 
in  this  state,  he  must  have  attended  two  full  courses 
pf  instruction  and  graduated  in  some  respectable 
school  of  medicine,  either  of  the  United  States  or  of 
some  foreign  country,  or  be  able  to  produce  a  certifi- 
cate of  his  qualification  from  some  state  or  county 
medical  society.  The  burden  of  introducing  some 
evidence  tending  to  prove  such  qualification  is  on  the 
defendant." 

Exceptions  were  taken  to  the  refusal  of  the  court 
to  instruct  the  jury  to  return  a  verdict  of  acquittal, 
and  to  the  foregoing  instruction  given  by  the  court  to 
the  jury.  As  to  the  refusal  of  the  court  to  instruct 
the  jury  to  return  a  verdict  of  not  guilty,  it  may  be 
assumed  that  such  an  instruction  is  justifiable  where 
there  is  an  entire  failure  of  evidence  on  the  part  of 
the  state  to  prove  the  guilt  of  the  defendant ;  still  we 
40— 62KAif. 
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do  not  think  the  court  erred  in  refusing  such  instruc- 
tion. The  state  had  offered  evidence  tending  to  prove 
that  the  defendant  was  engaged  in  following  for  a 
livelihood  the  profession  of  physician  and  surgeon. 
Presumably  he  would  be  anxious  to  have  it  appear  to 
the  people  of  the  community  in  which  he  resided  that 
he  was  well  qualified  to  perform  the  duties  and  fulfil 
the  requirements  of  that  profession.  Without  such 
belief  on  the  part?  of  the  people  his  practice  would  be 
greatly  restricted.  He  and  they  were  bound  to  know 
that  the  laws  of  this  state  prescribed  certain  condi- 
tions upon  compliance  with  which  he  could  engage 
in  that  business,  and  he,  at  least,  is  shown  to  have 
known  that  registration  as  physician  and  surgeon 
was  required  by  the  regulations  of  the  state  board  of 
health.  Under  these  circumstances,  the  state  having 
offered  the  evidence  above  cited,  the  defendant  owed 
it  to  himself  to  produce,  if  he  had  it,  evidence  tend- 
ing to  show  his  qualification  to  practice.  We  think 
that  the  foregoing  evidence  offered  by  the  state,  coupled 
with  the  presumption  that  the  defendant  would  speak 
and  offer  evidence,  if  any  he  had,  in  his  own  behalf, 
when  his  interests  so  strongly  required  him  so  to  do, 
constituted  a  case  sufl5cient  for  the  consideration  of 
the  jury,  and  evidence  suflScient  to  sustain  a  verdict, 
if  one  had  been  returned  against  the  defendant. 
{State  V.  McDuffie,  107  N.  C.  885,  12  S.  E.  83.) 
I  A  more  important  question  is  presented  by  the  in- 
struction of  the  court,  which  substantially  changes  the 
burden  of  proof  in  this  class  of  cases.  It  is  scarcely- 
necessary  to  announce  that  ordinarily  the  burden  of 
proving  the  guilt  of  the  defendant  and  every  essential 
ingredient  thereof,  beyond  a  reasonable  doubt,  is  upon 
the  state,  and  the  accused  stands  on  the  presumption 
of  his  innocence  until  a  complete  case  is  made  against 
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him  ;  and  if  the  testimony  is  insufficient  on  any  ma- 
terial point  he  must  be  acquitted.  *' These  rules  are 
merely  stated.  Neither  the  public  nor  the  profession 
is  interested  in  the  discussion  of  questions  long  settled, 
well  understood,  and  generally  acquiesced  in."  The 
court  undoubtedly  regarded  this  case  as  exceptional  in 
its  nature.  The  authorities  are  not  free  from  conflict, 
but  the  weight  thereof  appears  to  preponderate  in 
favor  of  the  position  taken  by  the  trial  court  in  this 
case.  The  reason  for  the  rule  sought  to  be  laid  down 
by  those  courts  which  hold  that  the  state  need  not  as- 
sume the  burden  of  proving  such  negatives  as  must 
be  averred  under  the  statute  above  quoted  is  found  in 
its  necessity.  We  have  not  been  able  to  find  a  defini- 
tion which  seems  altogether  satisfactory  and  may  not 
be  able  to  give  one.  The  following  rule  is  quoted  with 
approval  by  many  courts  in  criminal  as  well  as  in 
civil  cases : 

''Where  the  means  of  proving  the  negative  are  not 
within  the  power  of  the  party  alleging  it,  but  all  the 
proof  on  the  subject  is  within  the  control  of  the  oppo- 
site party,  who,  if  the  negative  is  not  true,  can  dis- 
prove it  at  once,  then  the  law  presumes  the  truth  of 
the  negative  averment  from  the  fact  that  such  opposite 
party  withholds  or  does  not  produce  the  proof  that  is 
within  his  hands,  if  it  exists,  that  the  negative  is  not 
true.''     (5  A.  &  E.  Encycl.  of  L.,  2d  ed.,  42,  n.  1.) 

Without  giving  unqualified  assent  to  that  rule,  we 
remark  that  a  failure  of  justice  would  usually  result 
if  the  state  were  required  to  prove,  in  a  case  like  the 
present,  that  the  defendant  had  not  attended  two  full 
courses  of  instruction  and  graduated  at  some  respecta- 
ble medical  college  in  this  or  some  foreign  country,  or 
that  he  could  not  produce  a  certificate  from  some  state 
or  county  medical  society ;  for  where  a  person  had  de- 
termined to  engage  in  the  unlawful  practice  of  medi- 
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cine  he  would  naturally  seek  a  location  among 
strangers,  and  would  refrain  from  imparting  facts 
in  relation  to  his  past  history,  which  the  prosecution 
would  be  unable  to  trace,  although  he  might  be  an 

\  empiric  and  ignoramus  as  well.  Where  the  state 
denies  the  right  to  its  citizens  generally  to  engage  in 
a  particular  trade  or  profession,  and  grants  such 
right  to  those  of  its  citizens  only  who  have  acquired 
a  certain  degree  of  proficiency  therein,  and  prescribes 
certain  documentary  proof  as  requisite  to  show  that  a 
particular  citizen  has  such  right,  but  does  not  require 
such  proof  to  become  a  matter  of  record  in  any  public 
office  in  the  county  where  such  person  engages  in 
such  trade  or  profession,  upon  the  trial  of  a  case 
wherein  it  is  alleged  by  the  state,  in  substance,  that 
a  person  against  whom  the  information  is  filed  has 
not  complied  with  the  laws  of  the  state,  and  is  follow- 
ing such  trade  or  profession  in  violation  thereof,  is 
unqualified  therefor,  and  has  not  and  cannot  pro- 
duce such  evidence  as  he  is  required  to  possess  of  his 
qualifications  before  he  can  engage  therein,  we  think 
that,  because  of  the  impracticability,  if  not  the  utter 
impossibility,  of  the  state's  being  able  to  prove  such 
negative  averment,  and  because,  also,  the  defendant 
can  readily  produce  the  required  evidence,  as  well  as 
iDecause  his  interests  would  prompt  him  to  do  so,  and 
in  order   that  justice   may  be  done,  the  defendant 

\^  should  be  required  to  produce  such  evidence.  Doctor 
Bishop  lays  down  this  rule  : 

*'One  of  the  leading  presumptions  in  our  law  is, 
that  what  is  common  in  general  belongs  also  to  the 
particular  ;  this  is  di,  prima  facie  presumption,  and  the 
party  who  would  resist  its  force  must  show  that,  in 
the  particular  instance,  the  fact  is  otherwise."  (Bish. 
Stat.  Cr.  §1051.) 
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Commenting  on  this  rule,  the  learned  author  says : 

*'From  this  it  follows,  that  if  the  law  forbids  the 
imass  of  the  community  to  sell  intoxicating  liquor, 
>but  grants  license  to  some  particular  individuals  to 
sell  it,  then,  if  some  one  person  is  indicted  for  making 
'  an  unlicensed  sale,  the  presumption  that  what  is  com- 
mon  in   general   belongs  likewise   to  the   particular 
stands  b,s  prima  facie  proof,  and  the  defendant,  if  he 
has  a  license,  must  show  it.     This  conclusion  of  legal 
reasoning  is  aided  by  the  further  consideration  that, 
since  the  averment  is  a  mere  negative  one,  and,  if  it 
is  not  true,  the  defendant  has  in  his  own  possession 
the  evidence  to  show  the  truth,  the  orderly  and  con- 
venient administration  of  justice  is  promoted,  while 
no  harm  is  done  to  the  individual  by  casting  the  bur- 
den on  him.''     (Bish.  Stat.  Cr.  §  1051.) 

Cases  for  the  sale  of  liquor  and  drugs  and  medicines 
and  the  operation  of  ferries  and  the  like ,  without  license , 
present  features  which  are  analogous  to  the  case  under 
consideration,  and  in  most  of  the  states  the  courts 
have  held  that  it  is  not  necessary  for  the  prosecution 
to  prove  that  the  defendant  had  no  license.  Different 
reasons  are  assigned  for  the  establishment  of  this  ex- 
ceptional rule.  In  several  states  a  labored  effort  is 
made  to  prove  that  the  rule  is  not  exceptional  in  its 
nature,  but  that  it  accords  with  the  ordinary  pro- 
cedure in  criminal  cases.  An  attempt  to  reconcile  the 
reasons  thus  given  would  be  fruitless.  Indeed,  most 
of  these  cases  extend  the  rule  much  beyond  the  point 
we  regard  as  justifiable.  For  instance,  in  this  state 
liquor  is  not  allowed  to  be  sold  except  upon  a  drug- 
gist's permit,  which  is  granted  in  the  county  where 
the  business  is  to  be  transacted,  and  the  fact  of  issu- 
ing the  permit  is  made  a  matter  of  public  record  in 
the  office  of  the  probate  judge,  which  is  held  at  the 
county-seat  where  the  court  meets  and  generally  in 
the  same  building  where  it  convenes.     Now,  the  rea- 
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son  for  making  an  exception  in  this  class  of  cases, 
it  being  that  to  require  the  state  to  prove  that  the  de- 
fendant did  not  have  a  license,  or  certificate,  or  per- 
mit, would  often  be  in  effect  to  require  the  state  to " 
perform  an  impossibility,  can  have  no  application  to 
a  case  where  competent  evidence  in  regard  to  the  fact 
is  as  accessible  to  the  state  as  it  is  to  the  defendant. 
In  the  absence  of  a  statutory  regulation  relieving  the 
state  from  the  duty  of  proving  that  one  charged  with 
the  unlawful  sale  of  intoxicating  liquor  did  not  have 
a  permit  therefor,  because  the  reason  for  the  rule  fails 
in  such  a  case,  the  rule  itself  ought  to  fail  and  the 
state,  having  access  to  admissible  evidence,  ought  to 
be  required  to  produce  it.  This  is  in  accord  with 
earlier  decisions  of  this  court.    {The  State  v.  Schweiier, 

^  27  Kan.  499 ;  The  State  v.  Nye,  32  id.  201,  4  Pac.  134.) 
In  other  words,  where  evidence  to  prove  the  nega- 
tive averment  is  not  peculiarly  within  the  knowledge 
of  the  defendant,  but  is  also  within  the  knowledge 
and  control  of,  or,  upon  reasonable  effort  and  by  the 
exercise  of  proper  diligence,  may  be  secured  by,  the 
state,  then  the  prosecution  is  bound  to  produce  such 
evidence,  and,  failing  to  do  so,  the  defendant  ought 

\  to  be  acquitted.  Applying  this  distinction  to  the  case 
at  bar,  it  will  be  readily  seen  that  it  might  well  be 
beyond  the  power  of  the  state  to  prove  any  of  the 
negatives  alleged  in  the  information  in  this  case. 
The  facts  and  the  evidence  in  relation  thereto  are,  and 
of  necessity  must  be,  peculiarly  within  the  knowledge 
and  under  the  control  of  the  defendant,  while,  as 
above  remarked,  his  desire  to  stand  well  with  his 
patrons  and  with  the  community  generally  would 
naturally  prompt  him  to  submit  evidence  to  remove 
the  cloud  cast  upon  his  professional  reputation  by 
such  an  inquiry;    and,  therefore,  to  require  him  to 
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produce  such  evidence  would  result  in  no  injury,  but 
in  a  positive  benefit  to  him. 

For  these  reasons  there  was  no  error  in  the  charge 
of  the  trial  court  that  the  defendant  was  required  to 
produce  some  evidence  tending  to  show  his  qualifica- 
tions. (Bish.  Stat.  Cr.  §§  1051, 1052,  1053,  and  cases 
cited;  Wheat  v.  The  State  ^  6  Mo.  455;  People  v.  Nyce, 
34  Hun  f  N.Y.I  298;  5  A.  &  E.  Encycl.  of  L.,2d  ed., 
42,  supra,  and  cases  cited;  Under.  Crim.  Ev.  §24, 
and  cases  cited;  Black,  Intox.  Liq.  §507,  and  cases 
cited  ;  The  State  v.  Crow,  53  Kan.  663,  37  Pac.  170.) 

As  this  case  must  be  reversed  for  reasons  hereinafter 
appearing,  and  a  new  trial  ordered,  it  may  not  be  im- 
proper to  remark  that  if  the  defendant  should  show 
that  he  had  attended  two  full  courses  of  instruction 
and  graduated  in  some  medical  college  of  this  or  some 
foreign  country,  then,  in  the  absence  of  some  evidence 
raising  a  question  about  it,  the  presumption  would  be 
that  such  college  was  respectable.  To  avoid  mis- 
understanding, however,  with  reference  to  the  facts 
of  this  particular  case,  we  think  the  court  would  have 
been  justified,  for  reasons  appearing  on  the  face  of 
the  documents  themselves,  in  excluding  from  the  jury 
the  paper  which  counsel  for  the  defense  calls  a  diploma, 
issued  by  the  so-called  Independent  Medical  College  of 
Chicago,  and  the  other  paper  purporting  to  have  been 
issued  by  a  physio-medical  society  in  Illinois  (which 
latter  was  excluded ) ,  because  neither  of  these  papers 
proves,  nor  tends  to  prove,  that  the  defendant  had 
attended  any  course  of  instruction  in  either  institution, 
or  had  graduated  at  either,  and  because  neither  of 
them  can  be  regarded  as  a  diploma,  nor  as  such  cer- 
tificate as  is  contemplated  by  our  statute. 

After  the  jury  had  been  out  of  court  for  several  hours 
in  considering  theij  verdict,  they  returned  and  re- 
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quested  further  instructions,  and  thereupon,  the  court, 
in  response  to  that  request,  gave  the  following : 

**I  say  to  you  that  under  the  law  and  the  evidence, 
for  the  purposes  of  this  case,  the  defendant  was  not  at 
the  time  charged  in  the  information  legally  qualified 
to  practice  medicine  for  compensation  in  this  state, 
and,  if  he  did  so  practice  medicine  at  the  times  and 
places  and  for  the  persons  alleged  in  the  information, 
it  is  your  duty  to  convict  him,  and  to  consume  no  time 
speculating  on  the  question  of  whether  he  might  have 
8.  Erroneous  heevL  qualified  to  practice  medicine  under 

tnatruction.  ^j^^  Statute,  becausc,  I  again  say  to  you, 
that,  so  far  as  the  evidence  in  this  case  discloses,  he 
was  not  so  qualified,  and  it  is  your  duty  to  find  that 
any  practicing  that  he  may  have  done  for  sick  persons 
for  compensation  as  alleged  in  the  information  was 
done  illegally,  and  you  should  convict  him  therefor  by 
your  verdict/' 

This  was  tantamount  to  an  instruction  to  find  the 
defendant  guilty,  and,  if  not  in  words,  certainly  in 
effect,  nullified  the  original  instructions  of  the  court 
relating  to  reasonable  doubt.  The  general  rule  that 
all  the  instructions  given  by  the  court  to  the  jury  in 
a  particular  case  are  to  be  considered  together  can 
have  no  application  here,  for  by  this  instruction  the 
court  directly  settled  for  the  jury  the  only  question 
about  which  any  doubt  could  have  remained  in  their 
minds,  and  pointedly  directed  them  that,  if  they  be- 
lieved the  evidence,  as  to  which  there  was  no  contro- 
versy, upon  the  question  as  to  whether  the  defendant 
had  practiced  medicine  for  compensation,  they  must 
find  the  defendant  guilty,  and  that  speedily.  Thus 
the  court  disposed  of  every  presumption  in  the  de- 
fendant's favor  and  indirectly  withdrew  from  the 
jury's  consideration  certain  evidence  which  had  been 
previously  admitted.  We  do  not  believe  that  an  in- 
struction to  find  the  defendant  guilty  is  justifilaUe  in 
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any  criminal  case.     As  said  by  this  court  in  the  case 
of  The  State  v.  Smith,  13  Kan.  298 : 

**  Ordinarily,  a  jury  might  well  draw  such  an  infer- 
ence from  such  facts  ;  but  the  court  below  says  that, 
in  effect,  they  are  compelled  to  draw  such  an  inference, 
and  this,  in  our  opinion,  is  an  unauthorized  assump- 
tion by  the  court  of  a  duty  that  belonged  exclusively 
to  the  jury.  From  the  proven  facts,  the  jury,  not  the 
court,  must  find  that  the  accused  converted  the  money 
to  his  own  use.  In  this  case  they  might  well  have 
found  him  guilty  from  the  facts  proven,  if  they  had 
been  left  at  liberty  to  weigh  the  value  of  these  facts, 
as  well  as  any  others  necessary  to  prove  the  guilt  of 
the  accused." 

It  may  not  be  absolutely  certain  that  this  instruc- 
tion did  mislead  the  jury,  but  we  cannot  be  positive 
that  it  did  not  do  so,  and,  as  a  majority  of  this  court 
regard  it  as  clearly  erroneous,  a  reversal  of  the  judg- 
ment must  be  ordered  and  the  case  remanded  for  a 
new  trial. 


Johnston,  J.  (dissenting)  :  I  concur  in  the  judg- 
ment of  reversal  and  in  all  the  points  decided  except 
the  one  which  places  the  ontis  probandi  upon  the  de- 
fendant. This  decision  marks  a  radical  departure 
from  the  well-established  rule  of  criminal  procedure 
in  Kansas.  From  The  Territory  of  Kansas  agt.  William 
8.  Reyhuruy  McCahon,  134,  and  Carl  Home  v.  The  State 
o/Karhsas,  1  Kan.  47,  through  every  volume  of  our  re- 
ports up  to  the  present  case,  the  burden  of  proof  has 
been  held  to  be  upon  the  prosecution.  The  accused 
has  been  presumed  to  be  innocent  of  the  offense 
charged,  and  it  has  been  uniformly  ruled  that  he  could 
stand  on  this  presumption  and  withhold  all  proof  un- 
til the  prosecution  had  made  out  a  complete  case 
against  him.    The  statute  in  plain  language  requires 
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the  application  of  this  rule  where  it  provides  that  "a 
defendant  is  presumed  to  be  innocent  until  the  con- 
trary is  proved.''  (Grim.  Code,  §  228  ;  Gen.  Stat.  1897, 
ch.  102,  §236;  Gen.  Stat.  1899,  §5481.)  This  statu- 
tory rule,  which  has  been  enforced  for  a  third  of  a  cen- 
tury, is  now  set  aside  because  it  is  inconvenient  and 
difficult  for  the  state  to  prove  an  offense  against  one 
charged  with  empiricism.  Instead  of  a  presumption 
of  innocence  in  favor  of  a  practitioner  of  medicine,  a 
mere  charge  against  him  raises  a  presumption  of  guilt, 
and  he  is  required  to  show  his  innocence  before  testi- 
mony of  his  guilt  is  produced.  The  principal  element 
of  the  offense  is  that  the  defendant  practiced  medicine 
t  without  authority  or  right.  Under  the  rule  which 
'  has  heretofore  obtained,  the  state  is  required  to  prove 
by  some  testimony,  however  slight,  that  an  offense 
has  been  committed,  and  that  it  was  committed  by 
the  accused.  When  that  is  done,  and  the  defendant 
claims  an  excuse  or  justification  for  his  act,  it  devolves 
on  him  to  meet  the  proof  of  the  state  by  producing 
evidence  of  the  facts  on  which  he  relies  to  excuse  or 
justify  his  conduct,  but  until  a  prima  facie  case  of 
guilt  is  made  out  he  can  sit  still  and  rest  on  the  statu- 
V    tory  and  legal  presumption  of  innocence. 

It  is  true  that  there  are  cases  which  hold  that,  as  to 
substantive  matters  of  exemption  or  immunity,  the 
burden  is  on  the  defendant ;  but  even  in  those  cases 
he  is  not  called  on  to  prove  anything,  and  the  burden 
is  never  shifted  to  him  until  all  the  elements  of  the 
offense  charged  have  been  proved  by  the  state.  Where 
the  presumption  of  innocence  is  a  matter  of  statute,  it 
cannot  be  taken  away  or  the  burden  of  proof  shifted 
to  the  defendant,  except  by  a  change  of  the  statute 
itself.  In  the  matter  of  the  sale  of  intoxicating 
liquors,  the  burden  was  held  to  be  on  the  state  to  prove 
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the  negative  ayerment  that  the  party  had  no  authority 
to  sell,  and  to  change  the  rule  an  act  of  the  legislature 
was  deemed  to  be  necessary.  ( Territory  v.  Reybum, 
supra ;  The  State  v.  Kuhuke^  26  Kan.  405  ;  The  State  v. 
Schweiter,  27  id.  499 ;  The  State  v.  Nye,  32  id.  201,  4 
Pac.  134.)  In  1885  the  legislature,  by  express  provi- 
sion, relieved  the  state  from  the  inconvenience  and 
diflBculty  of  proving  a  number  of  negative  averments 
in  prosecutions  for  the  unlawful  sale  of  liquor,  and  as 
to  these  matters  placed  the  burden  upon  the  defendant, 
but  it  occurred  to  no  one  that  the  court  could  have  set 
aside  the  presumption  of  innocence  provided  by  the 
criminal  code,  or  have  enacted  a  rule  shifting  the 
burden  of  proof  from  the  state  and  upon  the  accused. 
When  the  statute  against  empiricism  was  enacted,  the 
court  had  repeatedly  ruled  that  every  material  aver- 
ment of  a  charge,  whether  aflBrmative  or  negative, 
must  be  proved  by  the  state,  and  that  the  defendant 
could  not  be  called  on  for  proof  until  the  prosecution 
had  by  its  evidence  established  his  guilt.  If  the  legis- 
lature had  intended  to  except  cases  prosecuted  under 
this  act  from  the  general  rule,  it  would  have  made  an 
exception  in  the  act  itself,  as  was  done  in  prosecutions 
for  the  sale  of  intoxicating  liquors.  The  legislature, 
as  well  as  the  courts,  has  proceeded  upon  the  theory 
that  a  persoa charged  with  selling  intoxicating  liquors 
without  a  license  or  permit  was  entitled  to  the  pre- 
sumption of  innocence,  and  that  the  burden  of  show- 
ing license  or  authority  could  only  be  placed  upon  him 
by  statutory  enactment.  And  is  such  person  entitled 
to  greater  consideration  and  protection  than  one  who 
is  charged  with  unlawfully  practicing  medicine? 

In  my  view,  if  a  change  of  the  law  as  to  the  burden 
of  proof  is  necessary,  it  should  be  accomplished  by 
the    legislature    instead  of    by  the    court.      Under 
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our  criminal  code  the  presumption  of  innocence  at- 
taches to  the  defendant,  whatever  may  be  the  ofifense 
and  however  difficult  and  inconvenient  it  may  be 
for  the  state  to  show  his  guilt,  and  this  presump- 
tion can  only  be  taken  away  and  the  onus  probandi 
placed  on  the  defendant  by  a  modification  of  the  law 
itself.  The  difficulty  of  making  proof  in  cases  like 
this  is  greatly  overestimated,  I  think,  as  it  is  a  gen- 
eral rule  that  only  slight  proof  is  required  to  sustain 
negative  averments,  and  in  most  instances  a  prima 
facie  case  could  be  made  out  by  the  state  from  state- 
ments of  the  defendant  to  the  state  board  of  health 
and  other  officers,  as  well  as  from  his  conduct ;  but  if 
the  difficulties  are  as  great  as  anticipated,  the  remedy 
\  is  with  the  legislature. 


Thb  State  of  Kansas  v.  Frank  Wayne. 

No.ll4n'4.    (64Pao.6e.) 

BuBGLART — Instruments  as  Evidence.  iDstmments  not  exdo- 
dveiy  used  for  orimiDal  purposes,  but  of  the  kind  adapted  to  the 
commission  of  a  crime  with  which  the  defendant  stands  charged, 
may  be  shown  to  have  been  in  his  possession  several  months  be- 
fore the  time  of  the  offense,  and  may  be  admitted  in  evidence  on 
the  trial.  The  facts  that  such  instruments  may  be  used  for  law- 
ful purposes,  and  that  they  were  not  recently  in  defendant's  pos- 
session, go  to  the  weight,  and  not  to  the  admissibility,  of  the 
evidence. 

Appeal  from  Sedgwick  district  court ;  T.  B.  Wall, 
judge  pro  tern.  Opinion  filed  March  9, 1901.  In  banc. 
Affirmed. 

A.  A.  Oodard,  attorney-general,  and  S.  B.  Amidan, 
county  attorney,  for  The  State. 

0.  G.  Eckstein  and  D.  B.  Crewson,  for  appellant. 
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The  opinion  of  the  court  was  delivered  by 

DosTBB,  C.  J. :  This  is  an  appeal  from  a  judgment 
of  conviction  of  burglary.  A  bank  building  was 
burglariously  entered  and  the  bank  safe  was  blown 
open  by  the  use  of  some  kind  of  explosive.  The  ap- 
pellant was  arrested,  tried,  and  found  guilty  of  the 
oflFense.  Much  evidence  was  adduced  upon  the  trial 
tending  to  show  his  complicity  with  others  in  the 
crime  committed.  It  was  proved  that  within  a  few 
hours  after  the  burglary  the  appellant  and  his  alleged 
accomplices  went  to  a  boarding-house  in  Wichita, 
where  he  had  several  times  previously  stopped ;  that 
six  or  eight  months  before  the  burglary  he  had  left  at 
the  boarding-house  some  percussion  caps  of  a  kind 
which  are  used  in  connection  with  a  fuse  for  purposes 
of  blasting  and  exploding.  The  admission  of  this 
evidence  is  the  principal  ground  of  error  assigned. 
The  argument  against  it  is  the  considerable  length  of 
time  intervening  between  the  appellant's  known  con- 
nection with  the  percussion  caps  and  the  burglary, 
and  the  fact  that  such  caps  are  not  necessarily  crimi- 
nal instruments,  but  may  be  and  often  are  used  for 
lawful  purposes.  Neither  of  these  reasons  was  suffi- 
ciently cogent  to  justify  the  exclusion  of  the  evidence. 
They  only  went  to  its  weight  and  not  to  the  legality 
of  its  admission. 

In  Commonwealth  v.  Brovm^  121  Mass.  69,  surgical 
instruments  adapted  to  efifecting  abortions,  although 
not  exclusively  designed  for  such  use,  found  in  the 
defendant's  possession,  were  held  to  have  been  rightly 
admitted  in  evidence.  In  Commonwealth  v.  Blair,  126 
Mass.  40,  testimony  that,  five  months  before  the  com- 
mission of  an  abortion  with  which  the  defendant  was 
charged,  he  was  seen  in  the  possession  of  a  surgical 
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instrument  adapted  to  eflfect  the  operation,  was  held 
to  have  been  rightly  admitted.  The  ground  upon 
which  the  decisions  in  these  cases  were  rested  was  the 
,  possession  by  the  defendants  of  instruments  fit  and 
^appropriate  to  the  commission  of  the  crimes  with 
which  they  were  charged.  The  fact  that  they  could 
be  used  for  lawful  purposes,  and  the  fact,  as  in  the 
case  last  cited,  of  the  considerable  lapse  of  time  be- 
tween the  possession  of  the  instrument  and  the  commis- 
sion of  the  offense,  were  held  to  be  matters  affecting 
the  weight,  and  not  the  admissibility,  of  the  evidence. 
In  such  view  we  concur. 

Another  claim  of  error  is  the  admission  in  evidence 
of  some  pennies  which  the  state  tried  to  prove  the 
appellant  had  expended  at  the  boarding-house  before 
mentioned.  The  admission  of  this  evidence  was  im- 
material, in  the  sense  that  it  was  not  anywise  preju- 
dicial to  appellant.  All  other  assignments  of  error 
were  expressly  abandoned  at  the  hearing. 
The  judgment  of  the  court  below  is  affirmed. 


In  re  Kblly  J.  Martin. 

No.  11,977.    (64  Pao.  48.) 

1.  laoKJxsB-T AX— Legislative  Discretion,  License-taxes,  whether 
for  the  purpose  of  regulation  or  revenue,  or  both,  may  be  legally 
imposed,  and  the  amount,  as  well  as  the  method  of  imposing  such 
taxes,  is  left  to  legislative  discretion  and  judgment. 

2.  Discretion  of  Municipal  Authorities.  A  laige  discre- 
tion must  be  accorded  to  the  municipal  authorities,  who  know  the 
needs  of  the  municipality,  the  extent  of  the  protection  afforded  to 
persons  carrying  on  business  within  its  limits,  and  the  expense  of 
providing  such  protection;  and  courts  should  not  interfere  ex- 
cept in  cases  of  a  gross  abuse  of  such  discretion. 
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3. Oradiuzted  According  to  Stock.      License- taxes  on 

merohante  may  be  graduated  aooording  to  the  assessed  valuation 
of  the  stock  or  capital  employed  by  each  of  them,  but  as  it  is  not 
always  practicable  or  just  that  an  absolutely  level  rate  should  be 
laid  on  each  $100  of  valuation,  a  departure  therefrom  will  not  nec- 
essarily defeat  the  tax. 

4.  Ordinance  Held  Valid.    An  ordinance  providing  that 

merchants  whose  average  value  of  stock  or  capital  does  not  ex- 
ceed $200  should  pay  a  license-tax  of  $5,  which  was  graduated 
80  that  the  tax  was  increased  according  to  the  increase  of  the  av- 
erage value  up  to  $2000,  and  which  provided  that  all  who  had 
over  $2000  of  average  value  should  pay  a  tax  of  $90,  is  held  not 
to  manifest  an  abuse  of  legislative  diaoretion  nor  an  invalidity  of 
method. 

Original  proceeding  in  fiabeas  corpus.  Opinion  filed 
March  9,  1901.    In  banc.     Petitioner  remanded, 

N.  T.  Allison f  for  petitioner. 

E.  B.  Morgan^  and  Burton  &  GlwrJo^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  J. :  This  case  involves  the  validity  of  a 
license-tax  sought  to  be  enforced  in  the  city  of  Os- 
wego. An  ordinance  authorized  the  levy  of  a  li- 
cense tax  upon  merchants,  manufacturers,  banks  and 
bankers,  according  to  the  average  value  of  stock  or 
capital  in  use  by  them.  Where  the  average  value  of 
stock  or  capital  did  not  exceed  |200  the  license  tax 
was  |5 ;  where  the  average  value  was  from  |200  to 
1500  the  tax  was  |10 ;  where  the  value  was  from  |500 
to  flOOO  the  tax  was  |15 ;  from  flOOO  to  |1500  the 
tax  was  $20 ;  from  |1500  to  1(2000  the  tax  was  |25 ; 
and  on  all  who  had  over  f  2000  of  average  value  the 
tax  was  |30.  The  average  value  of  stock  or  capital  of 
each  dealer  was  to  be  determined  by  the  assessed 
value  of  such  stock  or  capital  as  shown  by  the  last  as- 
sessment-roll.   In  case  the  stock  or  capital  of  a  dealer 
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did  not  appear  upon  the  last  assessment-roll,  the  aver- 
age value  was  to  be  determined  upon  the  basis  of 
valuation  adopted  by  the  assessors  in  assessing  prop- 
erty for  taxation.  The  petitioner  in  the  present  case 
was  a  grocery  merchant  whose  average  value  of  stock, 
according  to  the  last  assessment-roll,  was  flOO,  on 
which  he  was  required  to  pay  a  license-tax  of  f  5.  In 
the  return  it  appears  that  another  merchant  engaged 
in  the  same  business  had  a  stock  of  the  average  value 
of  12700,  the  license  tax  on  which  was  |30. 

The  petitioner  argues  that  the  tax  is  discriminating 
and  unjust  because  he  is  charged  a  rate  of  |5  on  a 
stock  valuation  of  $100,  while  the  other  merchant  is 
required  to  pay  only  $1.15  on  each  f  100  of  stock  valu- 
ation; and  for  this  reason  he  insists  that  the  ordi- 
nance is  invalid.  There  is  unquestioned  power  in  the 
legislature  to  impose  a  license-tax  on  occupations, 
whether  it  be  laid  for  regulation  or  purposes  of  reve- 
nue. This  power  may  be  delegated  to  municipal 
corporations,  and  the  fact  that  it  may  be  based  on 
valuation  does  not  make  it  a  property  tax  nor  invali- 
date the  ordinance  imposing  it.  Being  a  license-tax, 
the  express  constitutional  restrictions  as  to  equality  and 
uniformity  of  rate  do  not  apply,  and  the  amount  of  the 
tax,  as  well  as  the  method  of  imposing  it,  is  left  to 
legislative  judgment  and  discretion.  {City  of  Leaven- 
worth  V.  Boothy  15  Kan.  634 ;  Fretwell  v.  City  of  Troy, 
18  id.  271 ;  McOrath  v.  City  of  Newton,  29  id.  364 ;  City 
of  Newton  v.  Atchison,  31  id.  151,  1  Pac.  288 ;  Thilloss 
V.  City  of  Sedan,  31  id.  165, 1  Pac.  285  ;  City  of  Cherokee 
V,  Fo:»,  34  id.  16,  7  Pac.  625  ;  City  of  Girard  v.  BisseU. 
45  id.  66,  26  Pac.  232 ;  In  re  Chipchaae,  Petitioner,  5G 
id.  357,  43  Pac.  264.) 

We  do  not  say  that  such  discretion  is  absolutely 
unlimited.    If  the  license-tax  imposed  were  flagrantly 
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unreasonable,  unjust,  and  oppressive,  courts  might 
properly  interfere ;  but  we  have  no  such  case  before 
us.  The  fact  that  the  license-taxes  are  graduated  by 
valuation,  and  that  a  dead-level  rate  is  not  imposed 
on  each  flOO  of  valuation,  does  not  manifest  an  abuse 
of  legislative  discretion  or  an  invalidity  of  method. 
{City  of  Newton  v.  Atchison^  supra.)  While  it  is  true 
that  the  larger  the  business  the  greater  the  protection 
afforded,  other  considerations  enter  into  the  determi- 
nation, and  necessarily  there  must  be  some  elastici^^y 
in  fixing  and  applying  any  standard  of  taxation.  No 
standard  can  be  employed  which  will  in  all  cases  se- 
cure exact  equality  and  justice,  and  justice  and  equal- 
ity would  not  be  secured  in  all  cases  if  license-taxes 
were  laid  under  a  hard-and-fast  rule  of  uniform  rate 
upon  valuation  of  the  stock  used  in  the  business  taxed. 
The  protection  afforded  and  the  cost  of  furnishing  it 
cannot  be  accurately  measured  by  such  a  standard. 
The  plaintiff  has  a  business  stand  which  needs  and 
receives  protection  the  same  as  a  merchant  with  a 
larger  stock,  and  it  is  easy  to  see  that  the  cost  to  the 
city  affording  such  protection  is  not  proportioned  ex- 
actly to  the  stock  of  merchandise  which  each  man 
may  have  in  his  business  house.  Indeed,  the  usual 
plan  adopted  in  imposing  license-taxes  is  to  place  all 
persons  engaged  in  a  particular  occupation  or  pursuing 
a  particular  business  in  a  single  class,  and  to  require 
the  payment  of  a  level  rate  on  such  occupation  or 
business,  without  regard  to  the  amount  invested  in 
the  occupation  or  business  or  the  resulting  profits. 
{CiPy  of  Cherokee  v.  Fox,  34  Kan.  16,  7  Pac.  625; 
Campbell  v.  City  of  Anthony,  40  id.  652,  20  Pac.  492  ; 
City  of  Qirard  v.  BisaeU,  45  id.  66,  25  Pac.  232.) 
Such  standards,  although  they  may  work  a  hardship 
in  some  cases,  are  not  for  that  reason  condemned, 
41— 62KAif. 


Digitized  byLjOOQlC 


642         SUPREME  COURT  OF  KANSAS. 

In  re  Martin. 

and  certainly  the  standard  used  in  this  case,  which 
graduates  the  tax  to  a  certain  extent  upon  the  stock 
or  capital  used  in  the  business,  cannot  be  held  to  be 
so  unjust  and  oppressive  as  to  invalidate  the  tax.  A 
large  discretion  must  be  accorded  the  municipal  au- 
thorities, who  know  the  needs  of  the  municipality, 
the  extent  of  the  protection  afforded  to  persons  carry- 
ing on  business  within  its  limits,  and  the  cost  of  pro- 
viding such  protection,  and  courts  should  not  interfere 
with  that  discretion  except  in  cases  of  gross  abuse. 

The  petitioner  attacks  a  provision  of  the  ordinance 
fixing  a  tax  on  gift  enterprises,  or  the  distribution  of 
merchandise  or  articles  in  any  other  way  than  the 
regular  or  ordinary  manner  of  buying  and  selling  the 
same.  The  provision  is  contained  in  another  section 
of  the  ordinance,  and  is  a  matter  with  which  he  has  no 
concern.  Even  if  it  should  be  interpreted  as  a  license 
of  an  illegal  business,  and  was  therefore  invalid,  it 
would  not  necessarily  defeat  the  provision  of  the  or- 
dinance imposing  a  tax  upon  the  petitioner  and  others 
engaged  in  a  legitimate  business. 

We  discover  no  invalidity  in  the  tax  imposed  upon 
the  petitioner,  and  therefore  he  will  be  remanded. 
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The  City  op  Leavenworth  v.  The  Leavenworth 
City  and  Fort  Leavenworth  Water  Company. 

No.  12,006.    (64Pao.66.) 

1.  Cmss  —  Water-supply  Companies — Reports  to  City  Clerl: 
Section  5  of  chapter  82,  Laws  of  18»7  (Gen.  Stat.  1897,  ch.  39,  §  13 : 
Gton.  Stat.  1899,  §657),  which  requires  water-supply  companies  U> 
file  itemized  statements  of  income  and  expense  accounts  with  city 
clerks,  applies  to  companies  existing  at  the  time  of  its  passage, 
and  is  not  unconstitutional  because  containing  a  subject  not  ex- 
pressed in  its  title,  nor  because  allowing  an  unjustifiable  scrutiny 
into  private  affairs. 

2.  Mandamus — Pleadings  —  Cross-action,  The  only  pleadings  al  - 
lowed  in  an  action  of  mandamus  are  the  plaintiff's  writ  and  the 
defendant's  answer.  The  defendant  cannot,  therefore,  by  cross- 
action  in  the  same  suit,  have  a  writ  to  compel  the  performance  of 
some  act  by  the  plaintiff. 

Original  proceeding  in  mandamus.  Opinion  filed 
March  9,  1901.     In  banc.    Writ  allowed. 

Johfi  T.  O'Keefe,  and  C.  R.  MiddUton,  for  plaintiff  in 
error. 

Qleed,  Ware  &  Oleedy  D.  E.  Palmer,  and  /.  L.  Hwnt, 
for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Doster,  C.  J. :  This  is  an  original  proceeding  in 
mandamus  brought  by  the  city  of  Leavenworth  against 
the  Leavenworth  City  and  Fort  Leavenworth  Water 
Company,  a  corporation  engaged  in  the  business  of 
supplying  the  inhabitants  of  the  city  with  water. 
The  relief  prayed  for  is  the  making  and  filing  with 
the  city  clerk  of  an  itemized  account  of  the  income 
and  expenses  of  the  water  company,  the  names  and 
places  of  residence  of  its  stockholders,  and  the  num- 
ber of  shares  held  by  each  of  them.     The  plaintiff 
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claims  that  its  right  to  this  relief  is  conferred  by 
section  5  of  chapter  82,  Laws  of  1897  (Gen.  Stat. 
1897,  ch.  39,  §  13;  Gen.  Stat.  1899,  §  657).  The 
defendant  claims  that  the  statute  cited  is  ineffect- 
ual to  impose  on  it  the  obligation  in  question, 
because  the  subject  of  the  making  and  filing  of  income 
and  expense  accounts  by  water  companies  is  not  com- 
prehended within  the  title  of  the  act,  and  also  because 
it  is  in  denial  of  its  right  to  the  secrecy  of  its  own 
affairs. 

The  water  company  was  incorporated  in  1881.  In 
1882  it  secured  from  the  city  of  Leavenworth  the  right 
to  erect  its  works,  lay  its  mains  and  pipes,  and  fur- 
nish water  to  the  inhabitants  of  the  city.  In  1897 
the  legislature  passed  an  act  empowering  cities  to  ob- 
tain water,  light,  and  other  public  utilities.  The  title 
of  this  act  is  of  great  length,  and  it  is  not  necessary 
to  quote  it  in  full.  Eliminating  from  it  all  which  does 
not  pertain  to  the  authorization  of  cities  to  obtain 
water,  it  reads  as  follows:  ''An  act  authorizing  and 
empowering  cities  to  obtain  water  by  contracting  with 
private  corporations  to  furnish  water ;  or  by  purchas- 
ing or  constructing,  owning  and  operating  water- 
works." This  title  may  be  still  further  shortened  by 
the  exclusion  of  its  verbiage  so  as  to  read:  ''An  act 
authorizing  and  empowering  cities  to  obtain  water  by 
contracting ;  or  by  purchasing  or  constructing  water- 
works.'* It  may  be  still  further  shortened  so  as  to 
read:  "An  act  empowering  cities  to  obtain  water." 
We  agree  with  counsel  for  the  defendant  that  the  title 
of  the  act  may  be  thus  shortened  without  eliminating 
from  it  anything  necessary  to  the  inclusion  of  the 
general  and  incidental  subjects  which  follow.  The 
question,  therefore,  is,  whether  this  condensed  or  ab- 
breviated title  is  broad  enough  to  include  the  subject 
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of  reports  of  business  by  water  companies  to  city  au- 
thorities, required  by  section  5  of  the  act,  which  reads 
'  as  follows : 

'  "Every  such  private  corporation  now  existing  or 
which  may  hereafter  be  organized  in  such  city  in  this 
state  shall,  beginning  with  the  1st  day  of  July,  1897, 
and  on  the  1st  day  of  January  and  July  of  each  year 
thereafter,  and  after  the  beginning  of  the  operation  of 
its  plant,  through  its  manager,  secretary,  or  president, 
make  out  a  statement  and  an  itemized  account,  which 
shall  be  sworn  to  by  the  officer  making  out  said  ac- 
count, and  filed  with  the  city  clerk  of  such  city,  there 
to  remain  on  file  for  the  inspection  of  every  citizen  of 
such  city,  which  statement  of  account  shall  set  forth 
every  item  of  income  received  by  said  corporation, 
giving  the  date  received,  of  whom  received,  on  what 
account  received,* and  the  amount  received;  also,  all 
items  paid  out,  including  the  date  when  paid,  to  whom 
paid,  on  what  account  paid,  and  amount  paid,  thus 
showing  item  by  item  the  disposition  or  outgo  of  the 
entire  income  of  said  corporation,  which  statement  of 
account  shall  also  be  accompanied  by  a  statement  of 
names,  places  of  residence  of  each  stockholder,  and  the 
number  of  shares  held  by  each  stockholder,  set  forth 
in  writing/' 

Other  provisions  of  the  act  of  1897  provide  for 
cities  securing  a  water-supply  in  four  diflferent  ways : 
(1)  By  an  original  grant  of  the  franchise  to  furnish 
water ;  (2)  by  a  renewal  of  an  old  grant ;  (3)  by  the 
purchase  of  an  existing  water-supply  plant;  (4) 
by  the  construction  of  a  new  plant.  In  all  these  ways 
a  city  may  obtain  a  water-supply  for  its  inhabitants. 
Now,  an  incident  to  the  determination  by  a  city  of 
the  question  as  to  which  of  these  ways  of  obtaining  a 
water-supply  it  will  undertake  is  the  acquisition  of 
the  information  which  section  5  requires  water  com- 
panies to  furnish  to  the  cities  where  located.  Of 
course,  the  possession  of  the  information  does  not  ob- 
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tain  the  water-supply,  but  it  is  information  advisory 
to  the  city  how  best  and  most  economically  to  obtain 
it,  and  is  properly  involved  in  the  scheme  of  obtain- 
ing it.  If  a  city  contemplates  a  renewal  of  an  exist- 
ing franchise  which  a  water  company  owns,  or  if  it 
contemplates  the  purchase  for  itself  of  an  existing 
water-supply  plant,  it  is  well  that  it  should  be  advised 
as  to  the  expense  of  owning  and  operating  such  pub- 
lic utility.  The  acquisition  of  this  information  is  a 
step — the  first  step — toward  obtaining  water.  There 
is,  therefore,  occasion  for  the  legislative  act  in  ques- 
tion, and  it  must  stand  against  the  objection  made, 
unless  it  is  undeniably  repugnant  to  the  constitu- 
tional provision  which  ordains  that  the  subjects  of  leg- 
islative acts  shall  be  clearly  expressed  in  their  titles. 

It  is  hardly  claimed  by  counsel  for  the  defendant 
that  the  title  of  the  act  is  not  broad  enough  to  cover 
the  subject  of  compulsory  reports  of  water  companies 
to  cities,  but  only  that  it  is  not  broad  enough  to  cover 
the  subject  of  compulsory  reports  by  existing  water 
companies  to  cities.  It  is  claimed  that  the  title  of  the 
act  is  prospective,  and,  while  it  may  cover  the  subject 
of  reports  by  water  companies  hereafter  acquiring 
franchises,  that  it  is  not  broad  enough  to  cover  the 
subject  of  reports  by  water  companies  that  already 
have  franchises ;  in  other  words,  that,  when  water 
companies  now  without  franchises  hereafter  obtain 
them,  their  reports  are  a  part  of  the  city's  process  of 
obtaining  water,  but  the  making  of  similar  reports  by 
water  companies  that  already  have  franchises  is  not  a 
part  of  the  city's  process  of  obtaining  water.  There 
is  nothing  whatever  in  the  statute  or  its  title  to  justify 
such  view.  Our  conclusion,  therefore,  is  that  the  ti- 
tle, **An  act  authorizing  cities  to  obtain  water,"  is 
broad  enough  to  include  the  subject  of  the  making 
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of  reports  by  existing  compaoies  concerning  all  those 
matters  necessary  to  advise  the  city  as  to  the  relative 
cost  and  expediency  of  obtaining  water  in  any  of  the 
eeveral  methods  allowed  by  law. 

Unless  the  statutory  requirement  to  make  the  item- 
ized statements  of  account  in  question  is  an  imposition 
on  existing  water  companies  which  goes  to  the  im- 
pairment of  some  vested  right  of  theirs  they  cannot  be 
heard  to  complain.  That  it  impairs  any  vested  prop- 
erty right  is  not  claimed.  It  is  claimed,  however, 
that  it  impairs  their  right  to  be  free  from  meddlesome 
scrutiny  of  their  private  affairs,  and  a  case  was  cited 
to  us  in  which  it  was  held  that  the  Pacific  Railway 
Commission  could  not  require  the  production  before  it 
of  the  books  and  papers  of  certain  railroad  companies, 
although  authorized  by  act  of  congress  to  make  de- 
mand therefor.  {In  re  Pacific  Ry.  Com'n,  32  Fed.  241.) 
We  do  not  approve  of  the  doctrine  there  announced,  as 
we  are  asked  to  apply  it.  The  only  decisions  which 
the  writers  of  the  opinions  in  that  case  cited  were 
those  in  which  the  freedom  of  individuals  and  private 
corporations  from  the  compulsion  to  disclose  their 
affairs  was  upheld.  The  defendant  in  this  case  is  not 
an  individual  citizen  nor  a  private  corporation ;  that 
is,  not  a  corporation  for  the  private  purposes  of  its 
members.  It  is  a  corporation  formed  for  purposes  of 
public  service.  It  is  in  the  performance  of  a  public 
service  as  much  as  though  it  were  serving  the  people 
of  the  entire  state.  {Inhabitants  of  Wayland  v.  County 
Commissioners  of  Middlesex ,  4  Gray  [Mass.]  500.) 
Therefore,  it  may  be  controlled  by  the  state  in  the  in- 
terest of  the  public  it  agreed  to  serve,  except  that  its 
vested  rights  may  not  be  taken  from  it  under  the  pre- 
tense of  control.  It  has  no  vested  right  to  withhold 
from  the  public  information  as  to  its  operations  under 
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the  very  franchise  the  public  conferred  on  it.  Be- 
sides, it  took  its  franchise  to  be  a  corporation  and  to 
serve  the  public  under  a  constitutional  reservation  of 
power  in  the  legislature  to  amend  or  alter  the  laws 
pertaining  to  its  organization  and  the  conduct  of  its 
business.     (Const.,  art.  12,  §  1.) 

The  defendant  also  asks  for  a  peremptory  writ  against 
the  plaintiff.  It  alleges  that  the  city  owes  it  for  water ; 
that  the  amount  has  been  collected  and  is  on  hand, 
but  that  payment  is  refused.  The  defendant  cannot 
have  the  relief  asked  in  this  ( the  plaintiff's )  suit.  In 
actions  of  mandamus,  no  pleadings  are  allowed  other 
than  the  plaintiff's  writ  and  the  defendant's  answer. 
The  defendant  cannot  by  cross-action  obtain  affirma- 
tive relief  against  the  plaintiff.  (Civil  Code,  §696; 
Gen.  Stat.  1897,  ch.  96,  §  114 ;  Gen.  Stat.  1899,  §  5000.) 

The  peremptory  writ  asked  by  plaintiff  will  be  al- 
lowed ;  the  application  of  defendant  for  a  peremptory 
writ  will  be  dismissed. 
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No.19,195.    (04Pao.76.) 

Habsas  OoKPVB—QueBtion  of  Juriadiotion  Waived.  The  peti- 
tioner was  arraigned  and  tried  upon  a  charge  of  felony  in  a  ooort 
of  competent  jurisdiction,  found  guilty,  and  imprisoned  in  the 
penitentiary.  He  now  claims  that  such  imprisonment  is  illegal, 
for  the  reason  that  the  act  creating  the  court  before  which  he  had 
his  preliminary  examination  was  unconstitutional.  This  question 
was  not  raised  by  him  in  the  trial  court.  Held,  that  he  has 
waived  his  right  to  raise  it  upon  an  application  for  a  writ  of 
habeas  corptM, 

Original  proceeding  in  Tiabeas  corpus.    Opinion  filed 
March  9,  1901.     In  banc.     Petitioner  remanded. 
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L.  C.  Waters,  and  Waters  &  Waters^  for  petitioner. 
A.  A.  Godard,  attorney -general,  and  /.  8.  West,  for 
respondent. 

The  opinion  of  the  court  was  delivered  by 

Cunningham,  J. :  This  is  an  application  for  a  writ 
of  habeas  corpus.  The  petition  for  the  writ  shows  the 
following  facts :  On  July  5,  1900,  the  petitioner  was 
arrested  on  a  warrant  issued  from  **the  court  of  Cof- 
feyville.''  The  warrant  issued  on  a  complaint  charg- 
ing the  petitioner  with  having  committed  the  offense 
of  burglary  and  grand  larceny.  Being  brought  be- 
fore the  court  on  July  6,  he  requested  that  the  case 
be  continued  until  July  10,  which  was  done.  On 
that  date  he  appeared  in  court  with  his  attorney,  and, 
after  **  being  fully  advised,  he  demanded  a  prelimi- 
nary examination."  On  such  examination  the  state 
introduced  its  evidence  and  the  petitioner  offered  no 
evidence,  but  filed  his  motion  in  writing,  requesting 
the  court  to  dismiss  the  case  and  discharge  him,  al- 
leging as  grounds  therefor  that  the  court  had  no 
jurisdiction  of  the  case,  for  the  reason  that  the  act 
creating  it  was  unconstitutional,  being  in  contraven- 
tion of  section  1,  article  12,  of  the  constitution  of  the 
state  of  Kansas.  This  motion  was  by  the  court  over- 
ruled. Upon  examination,  probable  cause  to  believe 
the  petitioner  guilty  was  found,  and,  in  default  of 
bond,  he  was  remanded  to  the  jail  of  Montgomery 
county.  At  the  November  term  of  the  Montgomery 
county  district  court  the  trial  of  the  complainant  came 
on  and  he  pleaded  not  guilty.  Upon  trial  by  jury  he 
was  found  guilty  as  charged,  and  afterward  filed  his 
motion  for  a  new  trial,  but  at  no  stage  of  the  proceed- 
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ings  in  the  district  court  did  he  raise  the  question  of 
the  constitutionality  of  the  act  creating  the  court  of 
Coffeyville  or  the  legality  of  his  preliminary  exami- 
nation. The  motion  for  a  new  trial  was  overruled, 
and  the  petitioner  was  sentenced  to  imprisonment  in 
the  state  penitentiary  for  the  term  of  two  years. 
This  constitutes  the  illegal  detention  of  which  he 
complains. 

In  this  court  he  seeks  to  raise  the  question  whether 
the  court  of  Coffeyville  was  constitutionally  created, 
citing  several  authorities  in  support  of  his  con- 
tention that  it  was  not,  and,  as  subsidiary  thereto, 
whether  he  had  had  a  preliminary  examination.  We 
think,  however,  that  complainant  is  too  late  with  his 
contention.  Having  submitted  himself  to  the  jurisdic- 
tion of  the  district  court  of  Montgomery  county  on  the 
trial  of  the  offense  charged,  without  raising  the  ques- 
tion of  the  legality  of  his  preliminary  examination,  he 
may  not  in  this  proceeding  raise  that  question.  We 
do  not  lose  sight  of  the  principle  announced  in  the  case 
of  In  re  Dill,  Petitioner,  32  Kan.  668,  15  Pac.  39,  that 
if  the  court  rendering  judgment  was  without  authority 
to  render  it,  or  if  the  court  had  exceeded  its  au- 
thority in  rendering  its  judgment,  the  petitioner  might 
be  discharged  under  a  writ  of  habeas  corpvAij  but  in  the 
case  at  bar  the  district  court  had  full  authority  to 
render  the  judgment  it  did. 

It  will  be  held  that  the  petitioner,  by  submitting  to 
trial  in  that  court  without  raising  the  question  of  the 
legality  of  his  preliminary  examination,  waived  his 
right  to  such  an  examination  and  cannot  now  be  heard 
to  complain.  This  is  in  accordance  with  the  provisions 
of  paragraph  4785  of  the  General  Statutes  of  1889  (Gen. 
Stat.  1897,  ch.  96,  §91;  Gen.  Stat  1899,  §4975),  and 
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with  the  uniform  holdings  of  this  court  thereunder. 
We  do  not  intend  to  decide  by  this  opinion  that  the 
court  of  Coflfeyville  was  or  was  not  constitutionally 
created. 
The  petitioner  will  be  remanded. 


Edmokd  6.  Nbwton  et  al.  y.  Stbphsn  Lton  et  al. 

AoRBBMBiYT  TO  Dbtisb  Ija]hj>— 00868  DisHnguUhed.  The  oases 
of  Beed,  JEx^r,  v,  Hazleton^  37  Kan,  321, 15  Pac.  177,  and  Ha- 
zleton  V,  Reedy  46  Kan.  73,  26  Pac.  450,  distinguished. 

Error  from  Labette  district  court ;  A.  H.  Seidmobb^ 
judge.  Rehearing.  Opinion  filed  April  6,  1901.  In 
haac.    Reversed. 

Jf.  E.  Williams  J  for  plaintiflFs  in  error* 
A.  D.  NeaUj  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

DosTSBy  C.  J. :  On  motion  for  rehearing,  it  was 
strenuously  urged  that  the  decision  of  this  case  con- 
flicts with  the  former  cases  of  Reed^  ExW,  v.  Hazleton^ 
37  Kan.  321,  15  Pac.  177,  and  Hazleton  v.  Reed,  46  id. 
73,  26  Pac.  450.  These  cases  were  not  called  to  our 
attention  upon  the  former  hearing,  and  were  over- 
looked by  us ;  hence  we  have  deemed  it  well  to  renew 
the  consideration  of  the  present  case,  to  discover  the 
applicability  to  it,  if  any  there  be,  of  the  former  de- 
cisions. 
The  case  of  Hazleton  v.  Reed,  46  Kan.  73,  26  Pac. 

*  For  opinion  delivered  upon  the  first  hearing,  see  Newton  v.  Lyon , 
ante,  p.  306,  62  Pac.  1000.— E£P. 
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450,  was  a  reappearing  phase  of  Reed^  ExW,  v.  Hazleton, 
37  id.  321,  15  Pac.  177.  The  two  may  be,  therefore, 
considered  together.  The  facts  of  those  cases  were 
that  John  Hazleton,  at  the  solicitation  of  his  father- 
in-law,  Henry  Rickett,  removed  from  his  home,  in 
Morris  county,  to  the  latter's  home,  in  Ottawa  county. 
The  two  made  an  oral  agreement,  which  about  a  year 
thereafter  was  reduced  to  writing,  and  which  pro- 
vided in  substance  :  (1)  That  Hazleton  was  to  feed  and 
care  for  Rickett' s  cattle  for  a  share  of  their  increase ; 

(2)  Hazleton  was  to  make  his  home  with  Rickett; 

(3)  Rickett  was  to  retain  possession  of  his  home  and 
make  such  improvements  on  it  as  he  felt  able  to  make ; 

(4)  Hazleton  was  to  take  care  of  Rickett  in  health  and 
sickness;  (6)  the  paper  read:  '^ After  the  death  of 
said  Henry  Rickett,  the  right  and  title  to  the  north 
half  of  the  northwest  quarter  of  section  13,  township 
11,  range  1  west,  of  Ottawa  county,  Kansas,  shall 
vest  in  the  said  John  Hazleton.''  The  question  in 
the  case  arose  upon  the  instrument  of  writing  executed 
by  the  parties,  and  it  was  viewed  as  a  question  of 
construction  of  contract,  apart  from  any  extraneous 
facts.  In  the  first  case  it  was  remarked:  ''We  shall 
not  discuss  the  alleged  error  that  the  findings  of  fact 
are  not  within  the  issues  of  this  case ;  if  they  are, 
they  would  not  alter  the  construction  which  we  be- 
lieve ought  to  be  placed  upon  this  instrument."  In 
the  latter  case  it  was  said:  ''Upon  the  part  of  the 
plaintiffs,  it  is  claimed  that,  within  the  terms  of  the  con- 
tvactf  Rickett  was  under  obligation  to  make  such  pro- 
vision by  deed  or  will  as  would  vest  the  title  to  the 
land  in  Hazleton."  Viewing  the  question  in  the  case 
as  one  of  interpretation  of  words  merely,  the  court 
ruled,  as  expressed  in  the  latter  case : 

"It  may  be  laid  down  as  a  general  rule,  that  a  writ- 
ten instrument  which  discloses  the  intentioii  of  the 
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maker  respecting  the  posthumous  destination  of  his 
property,  and  which  is  not  to  operate  until  after  his 
death,  is  testamentary  in  its  character,  and  not  a  deed 
or  contract,  and  may  be  revoked.'' 

It  is,  however,  admitted  in  both  cases  and  ex- 
pressed in  the  first  one  that,  **if  an  instrument  in  writ- 
ing concerning  real  estate  passes  a  present  interest 
therein,  although  the  right  to  its  possession  and  enjoy- 
ment may  not  accrue  until  some  future  time,  it  is  a 
contract." 

It  is  plain,  therefore,  that  there  is  no  conflict  be- 
tween the  abstract  principle  of  law  heretofore  declared 
in  this  case  and  the  former  decisions  to  which  we  have 
adverted.  A  contention,  therefore,  can  only  exist 
as  to  the  similarity  of  facts  of  the  two  cases.  The 
facts  are  dissimilar,  and  the  law,  in  consequence,  is 
dissimilar.  We  think  that,  by  the  allegations  of  the 
petition  in  this  case,  the  truthfulness  of  which  allega- 
tions was  admitted  by  the  demurrer,  a  present  inter- 
est in  the  land,  the  subject  of  negotiation  between 
Elam  S.  Hitchcock  and  the  Newtons,  his  daughter 
and  son-in-law,  passed  to  the  latter. 

The  petition  averred,  among  other  things,  that 
plaintiffs,  at  the  request  of  Hitchcock,  built  a  dwell- 
ing-house upon  the  latter 's  town  lots,  at  a  cost  of  f  500, 
under  a  promise  that  if  they  would  do  so  he  would 
convey  the  property  to  them  ;  that  they  resided  in  the 
dwelling  upon  the  lots  for  about  a  year,  and  then  gave 
possession  to  Hitchcock,  the  latter  continuing  his 
promise  to  make  the  conveyance.  The  petition,  which 
was  in  the  form  of  a  bill  in  chancery,  then  averred  as 
follows : 

"Your  orator  further  represents  that  in  1882  the 
matter  of  the  deed  to  the  lots  or  some  provision  in 
lieu  of  it  again  arose,  and  the  said  Elam  offered  in 
writing   to    make   testamentary   provision  for  your 
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oratrix  of  either  the  farm  or  the  lots  aforesaid,  and 
expressed  a  desire  that  your  oratrix  accept  the  farm 
in  lieu  of  the  lots,  and  also  stated  to  your  orator  that 
i  he  would  in  the  future  need  help  to  improve  and  carry 
;  on  the  farm,  and  that  he  must  hold  on  to  the  farm  for 
.  its  income  during  the  lifetime  of  him  and  his  said  wife, 
^  Susan.  Whereupon  your  orator  promptly  responded, 
*  in  substance,  that  a  testamentary  devise  of  the  farm 
land  to  your  oratrix  would  be  satisfactory  to  them, 
and  your  orator  would  endeavor  in  all  cases  to  assist 
him,  the  said  Elam,  with  such  money  and  otherwise  as 
his  necessities  might  require  in  paying  taxes,  making 
and  keeping  up  improvements  on  said  farm,  and  thus 
insure  the  said  Elam  and  Susan  a  sufficient  income  to 
provide  for  all  their  bodily  wants  and  physical  comfort 
during  their  declining  years.  And  it  was  thus  arranged 
as  aforesaid  that  your  oratrix  should  receive  such 
farm  in  lieu  of  said  town  lots,  or  said  debt  growing 
out  of  the  improvement  of  said,  lots  by  your  orator  as 
aforesaid ;  and  that  the  said  house  and  lots,  as  your 
orator  understood,  together  with  certain  insurance 
money  expected  to  be  derived  from  certain  insurance 
policies  which  your  orators  understood  were  carried 
by  said  Elam,  should  become  the  property  of  them, 
the  said  Cornelia  Lyon  and  Greorge  Hitchcock,  as  the 
said  Elam  might  devise  or  bequeath.  Your  orators 
further  represent  that,  soon  after  said  agreement  was 
concluded  as  aforesaid,  the  said  Elam,  in  writing,  gave 
your  orators  to  understand  that  he  had  made  the  pro- 
vision for  your  oratrix  by  deed  of  conveyance  or  testa- 
mentary devise,  to  take  effect  after  the  demise  of 
himself  and  said  Susan  B.  Hitchcock,  and  that  be 
would  never  change  it ;  and  your  orators  aver  that 
they  never  knew  that  said  Elam  ever  made  any  other 
provision  than  as  aforesaid  until  after  his  decease; 
and  your  orators,  relying  upon  the  agreement  afore- 
said, and  the  good  faith  of  said  Elam  in  the  premises, 
and  the  provision  for  your  orator  alleged  to  have  been 
made  as  aforesaid,  thereafter  at  divers  times  during 
many  years,  and  at  the  request  of  said  Elam  S.  Hitch- 
cock, furnished  him  with  large  sums  of  money  to  be 
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used  in  paying  taxes,  building  new  buildings,  and  re- 
pairing and  constructing  old  buildings  and  new  fences, 
setting  out  fruit-trees,  subduing  or  breaking  the  prairie 
sod,  and  making  pastures  on  the  said  farm ;  and  in 
consideration  of  said  promise  your  orators  relinquished 
their  claim  upon  the  house  and  lots  hereinbefore  de- 
scribed." 

By  reference  to  the  statement  of  facts  made  in  the 
former  opinion,  it  will  be  observed  that  in  September, 
1882,  the  father  wrote  a  letter  to  the  son-in-law  in 
which  he  gave  the  latter  an  option  to  take  the  farm  or 
take  other  property.  A  paragraph  of  the  petition  not 
noted  in  the  former  statement  of  facts  seems  impor- 
tant to  quote  now  in  connection  with  the  letter  of  Sep- 
tember, just  mentioned.  Changing  from  the  style  of 
a  bill  in  chancery,  the  petition  continued  as  follows ; 

"Plaintiflfs  allege  that,  in  answer  to  the  proposition 
contained  in  the  September  letter  of  1882  of  said  E. 
S.  Hitchcock,  the  said  E.  B.  Newton,  to  further  aflSrm 
his  desire  to  take  the  farm,  as  expressed  in  his  letter 
of  August  23,  1882,  wrote  a  letter  to  said  Hitchcock, 
an  exact  copy  of  which  cannot  be  given  because  the 
same  is  not  now  in  their  possession,  substantially  ex- 
pressing as  before  a  willingness  to  be  satisfied  with 
the  division  as  stated  in  said  Hitchcock's  letter  of  Au- 
gust 18,  1882 ;  also  reaffirming  a  willingness  to  con- 
tribute to  the  care  and  support  of  said  Hitchcock  and 
wife  and  to  make  advances  of  money  for  taxes,  im- 
provements, etc.,  and  to  consider  the  $500  by  the  said 
Hitchcock  acknowledged  to  have  been  furnished  by 
the  said  Newtoti  in  building  a  house  on  said  Hitch- 
cock's lots  as  satisfied  and  paid  by  the  greater  value 
of  said  farm,  as  shown  by  said  Hitchcock  in  his  letter 
of  August,  18,  1882." 

In  view  of  the  above-quoted  allegations  of  the  peti- 
tion, and  in  view  of  the  correspondence  between  the 
parties  quoted  or  referred  to  in  the  former  statement 
of  facts^  it  is  impossible  to  escape  the  conclusion  that 
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the  parties  intended  that  a  present  interest  in  the  farm 
should  vest  in  the  Newtons.  The  correspondence 
itself  may  not  sufficiently  disclose  such  intention,  but 
the  allegations  of  fact  in  the  petition,  taken  in  connec- 
tion with  the  correspondence y  do  disclose  it.  If  the 
evidence  furnished  by  the  letters  can  be  supplemented 
by  further  competent  evidence,  as  the  allegations  of 
the  petition  supplement  the  correspondence,  the  pass- 
ing of  a  present  equitable  interest  in  the  land  will  be 
proved.  An  important  element  of  such  proof  will  be 
the  consideration  which  passed  from  the  Newtons  to 
Hitchcock.  Such  element  was  lacking  in  Reed  v. 
Hazleton,  supra,  or,  at  least,  was  not  so  clearly  dis- 
cernible in  that  case  as  to  be  taken  into  account  in  its 
determination.  Hitchcock  put  the  Newtons  in  the 
possession  of  the  town  lots,  with  a  promise  of  convey- 
ance. Upon  the  faith  of  that  promise  and  in  pursu- 
ance of  their  right  of  possession,  the  Newtons  made 
valuable  and  lasting  improvements  upon  the  lots. 
They  could  have  maintained  an  action  for  specific 
performance  and  compelled  the  execution  of  the  con- 
veyance. {OaXbraith  v.  Oalbraith,  5  Kan.  402.)  That 
right  to  a  conveyance  remained  in  the  Newtons.  It 
was  surrendered  in  consideration  of  a  promise  to  de- 
vise other  real  property,  subject  only  to  a  life-estate  in 
the  devisor  and  his  wife.  This  was  an  arrangement 
taking  effect  in  prsesenti  for  the  adjustment  of  property 
interests  infuturo.  It  was  followed  by  the  making  by 
the  Newtons  of  valuable  and  lasting  improvements 
upon  the  farm,  or,  what  is  the  same  thing,  furnishing 
money  to  Hitchcock  to  make  such  improvements,  and 
this  money  was  furnished,  according  to  the  allegations 
of  the  petition,  upon  the  faith  of  a  valid  contract  and 
an  unrevoked  intention  to  devise  the  land  upon  which 
the  improvejnents  were  made. 
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The  case  is  one  where  the  owner  of  land  surrenders 
it  to  another  upon  the  written  agreement  of  that  other 
that  he  shall  have  an  equivalent  tract  of  land  to  be  se- 
cured to  him  by  devise.  This  was  a  contract  for  the 
interchange  of  present  interests  in  real  property,  and, 
although  the  time  when  one  of  the  parties  was  to  come 
into  the  enjoyment  of  his  interest  was  deferred  to  the 
future,  yet  that  did  not  make  it  any  the  less  a  present 
interest.  If  one  conveys  a  valuable  present  interest 
in  property,  in  consideration  of  an  agreement  to  make 
a  future  grant  of  a  specifically  described  equivalent, 
the  conclusion  is  strong  that  the  parties  intended  a 
present  passing  of  property  interests.  If,  however, 
the  agreement  consists  of  mutual  promises,  unexecuted 
on  either  side,  and  to  be  executed  by  acts  of  service 
on  the  one  side,  but  with  no  binding  obligation  on 
that  side  to  perform  the  service,  and  to  be  executed 
on  the  other  side  only  when  the  service  should  be  per- 
formed, it  cannot  be  said  that  any  present  property 
interest  passes.  Now,  that  was  the  Reed-Hazelton 
contract.  What  Hazelton  was  to  do  for  Rickett  was 
to  perform  services.  There  was,  however,  no  binding 
obligation  upon  him  to  perform  the  service.  Specific 
performance  to  compel  the  service  would  not  have 
lain,  nor  damages  for  its  non-performance.  Assum- 
ing that  which  was  not  expressed  in  the  contract,  but 
which  perhaps  was  inferable  from  its  terms,  tp  wit, 
the  agreement  to  perform  services  for  the  agreement 
to  devise,  yet  the  interest  in  the  land  could  not  pass 
until  the  services  were  performed  ;  therefore  the  prom- 
ised interest  in  the  land  could  not  take  effect  in  the 
lifetime  of  the  promisor. 

We  adhere  to  our  former  view,  that  the  demurrer  to 
the  petition  should  have  been  overruled.  As  before  or- 
dered, the  judgment  of  the  court  below  will  be  reversed. 
42— 62  KAN. 
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J.  0.  BoHABT  Commission  Company  v.  E.  J. 
Buckingham. 

No.  11.780.    (64Pac.e27.) 

1.  Pabtiss  to  Actions —iVom7««or.y  Note.  TPhe  payee  of  a  prom- 
issory note  who  indorses  it  for  value,  and  to  whom  it  is  afterward 
deliyered  by  the  indorsee  for  suit  and  collection,  has  no  beneficial 
interest  in  such  note,  and  cannot  maintain  an  action  thereon  in 
his  own  name. 

2.  Replevin —i2e/w«ai  of  Permiaaion  to  Intervene.  Where  an 
action  in  replevin  is  brought  to  recover  the  possession  of  persona 
property,  mortgaged  to  secure  a  promissory  note,  by  a  party  who 
is  not  the  owner  of  the  note  and  who  has  no  beneficial  interest 
therein,  it  is  not  prejudicial  error,  as  to  such  party,  for  the  oonrt 
to  refuse  to  permit  others  to  interplead  who  claim  to  be  the  own- 
ers of  the  notes  and  entitled  to  the  possession  of  the  property  in 
controversy,  or  who  claim  to  be  the  absolute  owners  of  the  prop- 
erty and  entitled  to  the  possession  thereof. 

Error  from  Wabaunsee  district  court;  "William 
Thomson,  judge.  Opinion  filed  April  6,  1901.  In 
banc.     Affirmed. 

STATEMENT. 

The  plaintiff  in  error  commenced  this  action  in  re- 
plevin in  the  district  court  of  Wabaunsee  county  on  the 
1st  day  of  December,  1898,  to  recover  the  possession  of 
200  head  of  steers  (or  their  value,  thirty  dollars  each), 
then  in  the  possession  of  E.  J.  Buckingham,  defend- 
ant in  error.  The  amended  petition,  upon  which  the 
cause  was  tried,  stated  that  on  November  5, 1898,  one 
E.  B.  Curtis,  then  the  owner  of  the  cattle  in  question, 
executed  to  plaintiff  in  error  his  two  promissory  notes, 
one  for  the  sum  of  |4544.30  and  the  other  for  $3177.70, 
and  two  certain  chattel  mortgages  covering  the  cattle 
in  question.  The  mortgages  were  regularly  filed  in 
the  office  of  the  register  of  deeds  of  the  proper  county. 
It  was  further  set  out  that  plaintiff,  being  the  owner 
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and  holder  of  said  notes,  transferred  and  indorsed 
them  in  blank,  for  value,  to  Tootle,  Lemon  &  Co.  and 
became  obligated  to  pay  the  same  to  the  holder  thereof  ; 
that  afterward,  and  before  the  bringing  of  this  suit, 
the  same  were  transferred  and  delivered  to  plaintiff 
for  the  purpose  of  suit  and  collection,  plaintiff  being 
liable  as  indorser  and  being  the  mortgagee  in  said 
mortgages ;  that  at  the  date  of  the  bringing  of  this 
suit,  and  ever  since,  plaintiff  was  the  legal  holder  of 
said  notes  and  mortgages.  These  notes,  upon  their 
face,  were  not  due,  but  by  certain  conditions  of  the 
mortgages,  which  were  properly  alleged,  and  the  vio- 
lation of  such  conditions  by  the  mortgagor,  the  notes 
had  become  due. 

Buckingham  pleaded  a  general  denial  and  owner- 
ship of  the  cattle.  After  the  issues  were  thus  joined, 
and  on  the  day  of  final  trial,  one  E.  B.  Curtis  filed  an 
application  for  permission  to  intervene  in  said  action 
as  a  party  defendant,  in  which  application  he  stated 
in  substance :  That  he  was  the  owner  of  said  cattle 
and  had  executed  the  mortgages  and  notes  set  out  in 
plaintiff's  petition  and  afterward  had  sold  them  to  one 
G.  G.  Gillett  for  cash,  it  being  understood  and  agreed 
at  the  time  between  himself  and  Gillett  that,  upon  the 
delivery  of  said  cattle  to  Gillett,  he  should  pay  the  cash 
therefor,  the  same  to  be  applied  to  the  payment  of  the 
notes  sued  on ;  that  in  pursuance  of  said  contract  of 
sale  and  agreement  of  said  Gillett  immediately  to  pay 
the  cash  for  said  cattle,  and  as  a  part  of  said  transac- 
tion, they  were  delivered  to  Gillett  and  were  by  him 
shipped  to  defendant  in  error,  Buckingham,  without 
consideration ;  that  he  had  demanded  of  said  Gillett 
the  cash  payment,  and  upon  his  failing  to  pay  the 
same  he  had  repudiated  and  rescinded  the  sale ;  that 
he  had  demanded  the  return  of  said  cattle,  but  that 
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said  Gillett  and  Buckingham  refused  and  still  refuse 
to  deliver  the  same  ;  that  by  reason  of  said  fraudulent 
representations  on  the  part  of  Gillett  he  was  still  the 
owner  of  the  cattle  and  entitled  to  the  possession,  and 
asked  the  court  to  set  aside  the  sale^  and  decree  that 
he  was  the  owner  and  entitled  to  the  possession  there- 
of. 

Upon  the  same  day  Tootle,  Lemon  &  Co.  filed  their 
application  for  permission  to  intervene  and  be  made 
parties  defendant,  alleging  that  they  were  the  owners 
and  holders  of  the  notes  and  mortgages  in  suit,  and 
also  alleging  substantially  the  facts  set  out  in  the  ap- 
plication of  E.  B.  Curtis ;  and  further  stating  that  an 
agreement  had  been  entered  into  by  the  J.  C.  Bohart 
Commission  Company  and  Gillett,  at  the  time  of  the 
sale  and  purchase  of  said  cattle  by  Gillett,  that  he 
would  pay  cash  therefor,  and  that  the  same  should  be 
applied  to  the  indebtedness  secured  by  said  mortgage ; 
that  such  agreements  and  attempted  sales  and  pur- 
chases were  unknown  to  them ;  that  the  cattle  were 
delivered  to  Buckingham  without  consideration,  and 
praying  that  said  sale  be  set  aside  and  they  be  ad- 
judged to  be  entitled  to  the  possession  of  said  cattle 
or  a  judgment  for  the  value  thereof. 

These  applications  were  heard  separately  on  the 
same  day  and  were  both  denied  by  the  court,  and  to 
the  overruling  of  each  the  plaintiff  in  error  excepted* 
Thereupon  the  trial  of  the  cause  was  begun,  a  jury 
impaneled,  and  the  attorney  for  plaintiff  in  error,  ia 
his  opening  statement,  said  : 

''Now,  after  the  Bohart  Commission  Company  h*d 
loaned  this  money  and  took  these  mortgages,  they 
sold  the  notes  to  Tootle,  Lemon  &  Co.  that  were  se- 
cured by  these  mortgages,  and  indorsed  them  in  blank 
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and  thereby  became  liable  to  pay  them,   and  when 
Gillett  left   and  they  found    the   cattle    were   gone, 
-Tootle,  Lemon  &  Co.  transferred  the  mortgages  and 
notes  back  to  the  Bohart  Commission  Company  for 
Unit  and  collection,  and  to  protect  the  Bohart  interest 
♦  and  the  Tootle,  Lemon  &  Co.  interest,  according  to 
the  terms  of  the  mortgages  and  notes,  and  this  re- 
plevin suit  was  brought  by  the  Bohart  Commission 
Company,  which  was  the  authorized  agent  of  the  hold- 
ers and  owners  of  these  mortgages  and  notes,  and  had 
the  mortgages  and  notes  in  its  possession,  which  gave 
it  the  right,  under  their  terms,  to  bring  this  suit.'' 

Upon  this  opening  statement  of  counsel  and  the 
allegations  in  the  amended  petition,  the  defendant 
moved  the  court  for  judgment,  upon  the  ground  that 
the  plaintiff  in  error  was  not  the  real  party  in  interest, 
and  was  but  the  agent  of  Tootle,  Lemon  &  Co.,  the 
owners  and  holders  of  the  notes  and  iportgages  in  liti- 
gation, and  could  not  maintain  this  action.  This  mo- 
tion was  sustained  by  the  court,  and  the  jury  were 
directed  to  find  a  verdict  for  defendant  in  error.  The 
plaintiff  in  error  filed  its  motion  for  a  new  trial,  which 
was  by  the  court  overruled,  and  thereupon  judgment 
was  rendered  for  defendant  in  error  for  the  return  of 
the  cattle,  or,  in  case  a  return  could  not  be  had,  for 
the  value  thereof,  to  wit,  J6000. 

The  plaintiff  in  error  brings  the  case  to  this  court, 
alleging  error  in  sustaining  said  motion  and  rendering 
judgment  against  it  for  the  return  of  the  cattle,  or, 
in  case  a  return  could  not  be  had,  for  their  value,  and 
in  overruling  the  applications  of  E.  B.  Curtis  and 
Tootle,  Lemon  &  Co.  to  interplead. 

Scarritt,  Griffith  &  Jones,  for  plaintiflF  in  error. 
Rossington,  Smith  &  Hiated^  for  defendant  in  error. 
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The  opinion  of  the  court  was  delivered  by 

Grebnb,  J. :  In  this  state  every  action  must  be 
brought  in  the  name  of  the  real  party  in  interest,  ex- 
cept those  provided  for  in  section  28  of  the  code  of 
civil  procedure.  (Gen.  Stat.  1897,  ch.  95,  §22;  Gen. 
Stat.  1899,  §4272.)  It  is  not  claimed  that  this  action 
was  prosecuted  by  plaintiff  in  error  under  any  of  the 
provisions  of  the  latter  section,  nor  is  it  claimed  that 
the  plaintiff  below  was,  at  the  time  this  action  was 
commenced,  the  owner  of  the  notes  sued  upon ;  but 
its  contention  is  that  it  is  the  agent  of  the  owners  for 
suit  and  collection  and  in  the  possession  of  and  the 
indorser  of  the  notes,  and,  as  such  indorser,  has  a 
beneficial  interest  therein  and  may  therefore  main- 
tain an  action  in  its  own  name. 

We  think  the  plaintiff  in  error  had  no  beneficial 
interest  in  the  notes.  The  title  thereto  and  the  right 
to  the  proceeds  thereof  passed  to  Tootle,  Lemon  <feCo. 
upon  the  indorsement  and  delivery  by  the  payee,  and 
Tootle,  Lemon  &  Co.  are  entitled  to  the  entire  pro- 
ceeds of  these  notes,  and  not  the  plaintiff  in  error. 
The  plaintiff,  by  its  pleading  and  statement,  places  the 
question  of  the  ownership  of  the  notes  beyond  con- 
troversy in  Tootle,  Lemon  &  Co.  At  the  time  this 
action  was  commenced,  by  the  admitted  statement  of 
of  counsel,  the  plaintiff  in  error  was  the  holder  of  the 
notes  for  collection.  The  question,  then,  is,  Can  an 
agent  who  holds  paper  for  suit  and  collection  only 
bring  an  action  in  his  own  name  ?  We  think  not. 
He  is  not  the  real  party  in  interest  and  has  no  benefi- 
cial interest  in  the  paper. 

The  case  of  Armour  Bros.  Banking  Co.  v.  Riley  Co. 
Bank,  30  Kan.  164,  1  Pac.  506,  wa^  an  action  on  a 
sight-draft,  indorsed  as  follows  :  *'  Pay  W.  H. Wynants, 
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Esq.,  cashier,  or  order,  for  account  of  the  Riley  County 
Bank, of  Manhattan,  Kan.  J.  K.  Winchip,  Cashier.'' 
The  court  said:  MThis  is  a  restrictive  indorsement, 
and  that  it  operated  to  transfer  the  draft  to  the  plain- 
tiff only  as  agent  for  purposes  of  collection  cannot  be 
doubted."  It  was  held  that  the  plaintiff  had  no  prop- 
erty in  the  draft  and  could  not  recover  on  it.  In 
Ketcham  v.  Commission  Co.,  57  Kan.  773,  48  Pac.  29, 
the  court  said : 

"Many  authorities  are  cited  to  the  effect  that  the 
indorsement  of  a  negotiable  promissory  note,  secured 
by  mortgage,  passes  the  title  to  the  mortgage  as  well. 
This  seems  to  be  a  well-settled  rule  of  law.  .  .  . 
In  the  absence  of  any  special  agreement,  it  has  been 
held  that  the  payee  who  has  indorsed  a  note  to  a  bank 
as  collateral  security  cannot  maintain  replevin  for 
property  covered  by  a  chattel  mortgage  securing  the 
note  so  indorsed ;  that  the  right  of  action  is  in  the 
bank.'' 

The  case  of  Cwcmaugk  v.  Brodboll,  40  Neb.  875,  59 
N.  W.  517,  approved  by  this  court  in  Ketcham  v.  Com- 
mission Co.,  supra,  was  an  action  similar  to  the  one 
at  bar^  and  the  court  held : 

'*The  payee  of  certain  notes  secured  by  a  chattel 
mortgage  indorsed  and  delivered  the  same  to  a  bank 
as  security  for  an  indebtedness  owing  by  him  to  it. 
During  the  time  the  bank  so  held  said  notes  and  chat- 
tel mortgage  the  said  payee  brought  against  a  subse- 
quent mortgagee  of  said  property,  who  had  taken 
possession  thereof,  an  action  of  replevin,  basing  his 
right  to  the  possession  of  said  property  on  the  notes 
and  mortgages  he  had  assigned  to  the  bank.  '  Held, 
(l)that  the  indorsement  and  delivery  of  the  note  to 
the  bank  operated  as  an  assignment  to  it  of  the  mort- 
gage which  the  notes  were  given  to  secure  ;  ( 2 )  that 
said  payee  at  the  time  he  T^rought  this  action  was  not 
entitled  to  the  immediate  possession  of  the  mortgaged 
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property,   and    that  his    action   was    properly    dis- 
missed.'' 

In  Hays  v.  Hathom  et  al.,  74  N.  Y.  486,  it  was  held 
''that,  to  entitle  a  party  to  maintain  an  action  upon  a 
promissory  note,  he  must  be  the  legal  owner  and  have 
the  right  of  possession  of  the  instrument.''  In  SJier- 
wood  V.  Roys,  .14:  Pick.  (Mass.)  172,  the  court  said 
that  ''a  person  holding  a  promissory  note  as  a  trus- 
tee may  bring  an  action  upon  it  in  his  own  name ; 
but  a  person  holding  a  note  as  a  mere  depositary  and 
agent  must  bring  an  action  upon  it  in  the  name  of  his 
principal." 

Pomeroy,  in  Remedies  and  Remedial  Rights,  Ist 
ed.,  sections  132  and  133,  states  the  principle  thus: 

"It  is  now  settled  by  a  great  preponderance  of  au- 
thority, although  there  is  some  conflict,  that  if  the 
assignment,  whether  written  or  verbal,  of  any  thing 
in  action  is  absolute  in  its  terms,  so  that  by  virtue 
thereof  the  entire  apparent  legal  title  vests  in  the  as- 
signee, any  contemporaneous,  collateral  agreement  by 
virtue  of  which  he  is  to  receive  a  part  only  of  the 
proceeds,  and  is  to  account  to  the  assignor  or  other 
person  for  the  residue,  or  even  is  to  thus  account  for 
the  whole  proceeds,  or  by  virtue  of  which  the  absolute 
transfer  is  made  conditional  upon  the  fact  of  recovery, 
or  by  which  his  title  is  in  any  other  similar  manner 
partial  or  conditional,  doe's  not  render  him  any  the 
less  the  real  party  in  interest. 

''The  mere  parting  with  the  possession  of  a  note 
does  not,  however,  constitute  an  assignment  thereof, 
and  the  owner  is  the  proper  party  to  sue,  although 
the  instrument  is  in  the  hands  of  another  person  with 
whom  it  has  been  deposited." 

In  speaking  of  "indorsement  for  collection,"  Daniel, 
in  Negotiable  Instruments,  4th  ed.,  section  698d,  says : 

"Such  an  indorsement  merely  makes  the  indorsee 
agent  for  the  indorser  to  collect  the  amount  due,  but 
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it  has  been  held  does  not  invest  him  Tvith  such  title  as 
to  make  him  a  proper  party  plaintiflF  in  a  suit.'* 

Authorities  might  be  multiplied  upon  the  proposi- 
tion that  one  holding  a  negotiable  promissory  note  for 
collection  is  not  the  owner,  has  no  title  to  it,  and  can- 
not maintain  an  action  in  his  own  name.  The  plain- 
tiff in  this  case  was  a  mere  agent  holding  the  note  for 
collection,  the  proceeds  of  which  it  was  bound  to  de- 
liver over  to  its  principals.  Tootle,  Lemon  &  Co.,  and 
cannot  in  this  case  maintain  an  action  in  its  own  name 
on  the  notes.  To  recover  upon  them  it  must  sue  in 
the  name  of  its  principals. 

This  brings  us  to  the  second  alleged  error.  Did  the 
court  commit  prejudicial  error,  as  against  plaintiff  be- 
low, in  overruling  the  applications  of  E.  B.  Curtis  and 
Tootle,  Lemon  &  Co.  to  intervene  in  this  action? 
We  think  not.  The  plaintiff  in  error,  having  no^ight 
to  bring  this  suit,  having  no  standing  in  court,  cannot 
complain  of  the  refusal  of  the  court  "to  permit  other 
parties  who  claim  to  have  an  interest  in  the  subject- 
matter  of  the  litigation  to  intervene  in  the  case. 

Another  question  is  presented  in  this  case.  The 
judgment  of  the  court  below  was  for  the  defendant  for 
the  return  of  the  cattle,  or,  in  case  a  return  could  not 
be  had,  for  the  value  thereof,  to  wit,  J6000.  It  was  al- 
leged in  the  petition  of  plaintiff  in  error  that  these  cat- 
tle were  worth  thirty  dollars  per  head,  and  that  there 
were  200  head  of  them  ;  however,  the  sheriff  in  taking 
possession  of  the  cattle,  under  his  writ  of  replevin, 
only  received  199,  and  those  were  delivered  to  plaintiff 
in  error.  It  therefore  seems  that  the  judgment  of  the 
court  below  should  have  been  for  the  defendant  for 
the  return  of  199  head  of  cattle,  or  their  value,  thirty 
dollars  per  head,  and  that  the  judgment  which  was 
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rendered  in  the  court  below  was  for  an  amount  thirty 
dollars  greater  than  it  should  have  been. 

It  is  therefoi!e  ordered  that  the  judgment  of  the 
court  below  be  modified  in  this  particular,  and,  as 
thus  modified,  is  affirmed. 


Samuel  Brown  v.  Hattib  E.  Brown  et  al. 

No.  U,784.    (6i  Pao.  699.) 

Fraud — Limitation  of  Action,  In  an  action  to  set  aside  a  deed 
on  the  ground  of  fraud,  the  cause  of  action  will  not  be  deemed  to 
have  accrued  at  the  time  of  the  delivery  of  the  deed,  but  at  the 
time  of  the  discovery  of  the  fraud  by  means  of  which  the  grantor 
was  induced  to  execute  and  deliver  the  same. 

Parties  to  Action — Widow  and  Child.    Where  such 


deed  was  executed  by  husband  and  wife,  and  where  the  former 
died  before  the  action  was  brought,  a  child  bom  subsequently  to 
the  delivery  of  the  deed  is  a  proper  party  to  such  action,  and  may 
be  joined  with  the  widow  as  plaintiff  therein. 

3.  Equity  Does  not  Look  to  the  Form  Alone.     Equity 

does  not  look  alone  to  the  form  of  a  transaction  by  which  a  fraud 
is  perpetrated.  If  the  measures  resorted  to  were  adopted  with 
the  intent  of  practicing  a  deception  upon  a  particular  person,  if, 
under  the  circumstances,  they  were  all  adapted  to  achieve  such 
result,  and  if  they  did  accomplish  the  unlawful  purpose  sought  to 
be  attained,  then  the  fact  that  the  words  used  in  furtherance  of 
such  unlawful  object  were  not  directly  addressed  to  the  person 
designed  to  be  defrauded,  in  whose  presence  they  were  thus 
spoken,  or  that  such  words,  if  employed  in  good  faith,  would  or- 
dinarily import  a  negotiation,  does  not  render  the  fraud  thereby 
effected  unassailable  by  action. 

4.  — « Admissions  of  Real  Party  in  Interest.    In  an  action 

against  one  who  asserts  that  he  is  only  a  nominal  party,  and  that 
another  is  the  real  party  in  interest,  the  former  cannot  be  heard 
to  complain  if,  on  the  trial,  the  court  permits  the  admissions  of 
such  real  party  in  interest,  relating  to  the  subject  in  controversy, 
to  be  given  in  evidence. 
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5.  Pi^esumption    of    Intention  —  Trust    not    Inferred. 

Where  a  son  purchases  a  farm  with  funds  furnished  to  him  by 
his  mother  for  that  purpose,  and  takes  title  in  his  own  name, 
without  any  agreement  or  understanding  as  to  how  the  title  shall 
be  taken,  or  as  to  any  interest  of  the  mother  in  the  land,  and 
when  the  mother,  with  full  knowledge  of  the  facts,  speaks  of  and 
treats  the  farm  for  many  years  as  belonging  to  her  son,  and  makes 
no  complaint  to  him  or  to  others  regarding  the  title,  but  acquiesces 
in  that  which  has  been  done,  it  will  be  presumed,  after  the  death 
of  the  son,  that  the  deed  conformed  to  the  intention  of  the  parties, 
and  a  resulting  trust  in  favor  of  the  mother  will  not  be  inferred. 

Error  from  Marion  district  couH;  0.  L.  Moobb, 
judge.  Opinion  filed  April  6,  1901.  In  banc.  Af- 
firmed. 

STATBMBNT. 

This  action  was  brought  on  November  4,  1898,  by 
Hattie  E.  Brown,  widow  of  Van  Voorhis  Brown,  de- 
ceased, and  Karl  Power  Brown,  an  infant  son  of  said 
Van  Voorhis  Brown  and  the  plaintiff  Hattie  E.  Brown, 
to  set  aside  and  cancel  a  warranty  deed  made  by  Van 
Voorhis  Brown  and  wife  to  Samuel  Brown  on  May 
17,  1894.  Van  Voorhis  Brown  was  the  son  of  Joseph 
and  Emaline  Brown,  who,  in  1884,  lived  in  Pennsyl- 
vania. The  family  consisted  in  part  of  said  Joseph 
Brown,  Emaline,  his  wife,  and  their  sons.  Van  Voor- 
his, Samuel,  Curtin,  and  Joseph,  jr.  Van  Voorhis, 
the  eldest  son,  came  to  Kansas  about  the  year  1884, 
and  in  the  fall  of  that  year  found  a  quarter-section  of 
land  for  sale,  and  wrote  to  his  father  about  it.  The 
father  wrote  in  answer  that  if  the  farm  could  be 
bought  for  $3000  his  wife  had  that  amount  of  money 
on  hand,  and  would  send  it  to  the  young  man,  so  that 
he  could  buy  the  farm.  The  son  afterward  persuaded 
the  owner  of  the  land  to  reduce  the  price,  and  wrote 
to  his  father  that  he  could  get  it  for  $3000.  There- 
upon the  father  sent  him  the  money,  which  belonged 
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to  the  mother,  and  with  it  Van  Voorhis  bought  the 
land,  taking  title  in  his  own  name.  It  was  not  sug- 
gested that  the  title  to  the  farm  should  be  taken  in 
any  other  name  than  that  of  the  son,  nor  was  any- 
thing said  with  reference  to  the  money's  being  loaned 
to  the  son.  No  complaint  was  ever  made  by  the  par- 
ents that  the  son  had  done  wrong  in  taking  title  to 
the  land.  It  is  in  evidence  that  the  father  and  mother 
intended  to  buy  each  of  their  sons  a  farm,  and  it  is 
probable  that  the  placing  of  the  title  in  the  son  was  in 
accordance  with  their  desire,  if  it  was  not  done  at  their 
express  direction. 

About  the  year  1885  the  father  came  to  Kansas  and 
began  living  with  his  son  upon  the  farm.  The  house 
was  enlarged,  some  other  improvements  undertaken 
and  finished,  and  later  the  entire  family  came  to  live 
on  this  farm,  continuing  to  reside  there  until  the  year 
1890,  when  Joseph  Brown  and  wife  removed  to  Pea- 
body,  where  they  have  ever  since  resided.  After  the 
father  and  mother  removed  to  Peabody,  the  son,  Van 
Voorhis  Brown,  continued  to  reside  on  the  farm,  and 
on  August  22,  1893,  he  was  married  to  the  plaintiff, 
Hattie  E.,  in  Pennsylvania,  and  immediately  after 
their  marriage  they  came  to  Kansas  and  together  lived 
upon  the  farm  as  their  homestead  up  to  the  time  of 
the  death  of  Van  Voorhis  Brown,  which  occurred  on 
July  24,  1898. 

For  some  unknown  reason  the  members  of  the 
Brown  family  were  not  fond  of  the  plaintiff  Hattie, 
who  seems  to  have  belonged  to  a  different  type,  and 
to  have  entertained  opinions  somewhat  different  from 
theirs.  The  Brown  family  was  in  good  circum- 
stances, and  complaint  was  made  that  Hattie  was  not 
possessed  of  any  property  of  her  own,  and  came  from 
a  poor  family.     It  is  not  pretended  by  any  one  that 
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she  did  not  well  discharge  her  duties  as  wife  of  Van 
Voorhis  Brown,  but  the  early  prejudice  against  her 
on  the  part  of  her  husband's  family  seems  never  to 
have  disappeared.  Within  a  few  months  after  she 
came  into  the  family,  it  was  determined  by  Emaline 
Brown  and  her  son  Samuel  that  measures  should 
be  taken  to  divest  the  wife  of  Van  Voorhis  of  the  in- 
terest she  had  acquired  in  the  farm  by  virtue  of  be- 
coming his  wife. 

Probably  because  she  realized  that  she  was  not  well 
liked  by  her  husband's  family,  the  plaintiff  Hattie, 
within  a  short  time  after  moving  on  the  farm,  became 
anxious  to  have  her  husband  sell  out,  move  off  the 
farm,  and  engage  in  some  other  business.  It  was 
shown  that  he  talked  about  removing  to  Newton  to  go 
into  the  livery  business,  and  she  was  quite  willing  to 
have  him  do  so.  This  fact  was  taken  advantage  of  by 
the  family  to  accomplish  their  purpose  in  getting  from 
her  a  deed  to  the  land.  Therefore,  it  was  secretly 
agreed  that  the  title  should  be  placed  in  Samuel 
Brown,  who  was  married,  but  whose  wife  was  at  that 
time  in  Pennsylvania.  With  that  end  in  view,  Sam- 
uel Brown  came  to  the  house  of  Van  Voorhis,  and  in 
the  presence  of  the  plaintiff  Hattie,  canvassed  the 
desirability  of  Van  Voorhis 's  selling  the  farm  and  mov- 
ing to  some  neighboring  town,  and  finally,  in  her  pres- 
ence, he  offered  to  take  the  farm  and  pay  the  amount 
which  his  brother  asked  for  it.  It  was  then  and  there 
agreed  between  the  two  brothers  that  the  farm 
should  be  sold  to  Samuel  for  $4500,  to  be  paid  in  in- 
stalments, and  that  Van  Voorhis  was  to  move  away. 
Pursuant  to  this  arrangement,  as  the  wife  understood, 
the  deed  was  soon  thereafter  executed  by  the  husband 
and  wife,  and  delivered  to  Samuel,  who  then  went  back 
to  Pennsylvania,  and  soon  after  wrote  that  his  wife  was 
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sick,  as  she  probably  was,  and  postponed  the  time  of 
coming  on,  and  finally,  when  she  did  come,  the  follow- 
ing spring,  it  was  given  out  that  she  did  not  want 
J  to  live  so  far  from  town,  and,  therefore,  the  father, 
i  Joseph  Brown,  bought  Samuel  another  farm,  and 
Samuel  notified  the  plaintiff  and  her  husband  that  be 
would  give  up  their  farm.  The  plaintiff  Hattie  made 
no  inquiry  about  the  matter,  but  assumed  that  the  deed 
was  given  up  when  Samuel  decided  to  abandon  the 
trade.  From  that  time  forward  until  his  death,  Van 
Voorhis  Brown  continued  to  run  the  farm  as  usual, 
and  at  the  time  of  his  death  it  was  well  stocked. 

The  child  Karl  Power  Brown  was  born  March  21, 
1897. 

A  few  days  before  Van  Voorhis  Brown  died  he  was 
removed  to  Peabody,  that  he  might  have  medical  at- 
tendance. He  died  there,  and  the  next  day  after  the 
funeral  the  plaintilBF  in  error  and  other  members  of 
his  family  took  the  widow  out  to  her  home,  and  in- 
formed her  that  there  was  ** nothing  there  for  her,'* 
and  induced  her  to  pack  up  her  personal  wearing  ap- 
parel in  great  haste,  bought  her  a  ticket  to  Pennsyl- 
vania, and,  without  giving  her  an  opportunity  to 
confer  with  her  nearest  neighbor,  put  her  on  the  cars 
and  sent  her  away. 

The  action  was  tried  to  the  court  below  without  a 
jury,  and  on  its  own  motion  the  court  made  certain 
special  findings  of  fact  which  sustained  the  claim  of 
the  widow  and  child,  and  a  decree  was  entered  in 
their  favor,  setting  aside  and  canceling  the  deed  made 
to  Samuel  Brown,  who  brings  the  case  here  for  review. 

R.  L.  Kingy  and  G.  M,  Clark,  for  plaintiff  in  error. 
Keller  &  Deem,  for  defendants  in  error. 
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The  opinion  of  the  court  was  delivered  by 

Ellis,  J. :  The  plaintiff  in  error  insists  that  the 
statute  of  limitations  had  run  against  plaintiff's  ac- 
tion before  this  suit  was  instituted,  and  having  raised 
that  issue  in  his  answer  in  the  court  below,  he  now  as- 
signs the  failure  of  the  court  so  to  find  as  one  of  his 
principal  grounds  of  error.  We  do  not  think  the  posi- 
tion is  tenable.  The  evidence  shows,  and  the  court 
below  found,  that  the  plaintiff  widow  had  no  notice 
or  knowledge  that  the  apparently  formal  and  busi- 
nesslike offer  and  undertaking  of  Samuel  Brown  to  buy 
the  farm  was,  in  fact,  but  a  rehearsal  by  him  of  a  farce, 
until  after  the  death  of  her  husband.  The  represen- 
tations then  and  there  made  by  Samuel  Brown  consti- 
tute the  fraud  complained  of.  It  does  not  appear,  and 
is  not  vitally  important,  to  what  extent  Van  Voorhis 
Brown  participated  in  the  fraudulent  intent  of  Sam- 
uel, though  the  court  below  found  that  he  joined  in 
the  effort  to  prociu*e  the  deed,  knowing  that  the 
pretended  consideration  of  $4500  was  not  to  be  paid 
by  his  brother.  Of  course,  the  widow  knew  that 
the  deed  was  delivered  in  1894,  but  at  that  time 
she  believed,  and  had  a  right  to  believe,  that  her 
brother-in-law  had  bought  the  farm.  Afterward, 
when  he  announced  that  he  would  give  up  the  farm, 
in  view  of  the  relationship  of  the  parties,  we  think 
she  had  a  right  to  assume  that  no  attempt  would  be 
made  to  assert  title  under  the  deed,  and  that  the  same 
would  be  surwDdered  or  destroyed.  Be  that  as  it 
may,  she  had  no  notice  or  knowledge  that  the  con- 
versation had  in  her  presence  and  the  words  spoken 
by  her  brother-in-law  constituted  but  the  enactment 
of  a  play  to  deceive  her,  until  she  was  suddenly  and 
ruthlessly  apprised  of  it  in  a  most  heartless  and  un- 
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feeling  manner,  at  a  time  when  she  was  grief-stricken 
and  bowed  down  with  a  much  greater  affliction. 
Within  a  few  hours  after  her  husband  had  been  laid 
in  his  grave  she  was  told  that  she  and  the  child  were 
paupers  ;  that  the  position  of  affluence  which  her  hus- 
band had  occupied,  and  which  she  had  aided  in  estab- 
lishing, was  but  a  myth;  that  the  property  which 
she  had  helped  to  earn  and  save  by  industry  and  fru- 
gality belonged  to  others  ;  and  that,  instead  of  being 
the  widow  of  a  well-to-do  Kansas  farmer,  she  was  a 
beggar  woman  with  a  child  in  her  arms,  depend- 
ent upon  her  husband's  family  for  the  means  to  re- 
turn to  her  relatives  in  Pennsylvania.  Then  for  the 
first  time  she  learned  that  she  had  been  ensnared  and 
deluded.  Then  the  fraud  was  discovered,  and  until 
that  time  the  cause  of  action  had  not  accrued.  (Gen. 
Stat.  1897,  ch.  95,  §  12 ;  Gen.  Stat.  1899,  §4262.) 

Error  is  assigned  because  the  case  was  tried  in  the 
court  below  at  the  same  term  that  the  issues  were 
finally  made  up.  It  appears,  however,  that  the  issues 
had  been  made  up  long  prior  to  such  term,  al- 
though amendments  were  made  at  the  same  term  at 
which  the  cause  was  tried.  Under  these  circum- 
stances, it  was  not  error  for  the  court  to  call  the  case 
for  trial  at  such  term.  (Rice  &  Floyd  v.HodgeBm.f 
26  Kan.  164.) 

Mrs.  Chapman,  a  witness  offered  by  the  plaintiffs 
below,  was  permitted  to  make  the  statement  that 
Em  aline  Brown  toldi  her  that  the  farm  had  been 
deeded  to  Samuel  to  prevent  it  from  going  out  of  the 
family,  and  to  get  it  out  of  *'her''  hands,  referring, 
presumably,  to  the  wife  of  Van  Voorhis.  Emalin*" 
Brown  was  a  witness  for  the  defendant  below,  but  no 
proper  foundation  was  laid  for  impeachment.  As  a 
witness,  she  claimed,  at  the  time  the  case  was  tried, 
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to  be  the  owner  of  this  land,  and  that  after  the  action 
was  commenced  her  son  Samuel  conveyed  it  to  her. 
Both  she  and  Samuel,  in  their  testimony,  claimed  it 
had  been  conveyed  to  Samuel  by  Van  Voorhis  and 
wife  in  consideration  of  the  original  $3000  advanced 
to  her  son,  and  that  Samuel  had  taken  title  for  her 
benefit.  In  the  conveyance  to  her,  made  while  this 
action  was  pending,  a  recital  to  that  effect  was  made. 
According  to  her  contention  then,  as  well  as  that  of 
the  defendant  below,  she  was  the  real  party  in  interest, 
and  it  is  well  settled  that  the  admission  of  a  real 
party  in  interest  is  admissible  as  against  a  nominal 
party.  (1  A.  &  E.  Encycl.  of  L.  179,  and  cases  cited  ; 
1  Greenl.  Ev.  180 ;  1  Phill.  Ev.  486 ;  Hansen  v.  Parker, 
1  Wils.  256 ;  Barber's  AdmW  v.  Bennett,  60  Vt.  662,  15 
Atl.  348,  1  L.  R.  A.  224.) 

Alma  Harrison  was  a  witness  for  plaintiffs  below, 
and  testified  to  conversations  had  with  Emaline 
Brown,  and  also  with  Joseph  Brown,  in  relation  to  the 
ownership  of  the  farm  after  it  was  bought  and  the  title 
of  it  placed  in  the  name  of  Van  Voorhis.  In  effect, 
she  testified  that  they  told  her  that  the  farm  belonged 
to  Van  Voorhis.  As  to  Emaline  Brown  this  testimony 
was  admissible,  for  the  reasons  last  above  given,  and 
as  to  Joseph  Brown,  his  attention  Vas  called  to  the 
matter  while  he  was  upon  the  stand,  and  proper 
foundation  was  laid  for  it,  and  it  was  admissible  for 
the  purpose  of  impeachment. 

One  Friesting  was  permitted  to  testify  to  the  fact 
that  Van  Voorhis  at  one  time  paid  to  his  father  Joseph 
a  large  sum  of  money  which  Van  Voorhis  had  received 
from  the  sale  of  products  of  the  farm .  Other  witnesses 
also  testified  to  similar  transactions  between  Van 
Voorhis  and  his  father.  Indeed,  it  was  made  to  ap- 
pear that  the  father  acted  as  banker  for  his  son. 
43— 63  KAN. 
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Friesting's  testimony  was  admissible  because  it  bore 
upon  the  question,  if  it  was  a  question,  as  to  whether 
Van  Voorhis  had  repaid  to  his  father  and  mother  the 
money  advanced,  with  which  he  had  bought  the  farm, 
and,  also,  because  the  father  claimed  that  he  had  paid 
the  taxes  upon  the  land,  and,  irrespective  of  the  ques- 
tion as  to  whether  a  conspiracy. was  established  be- 
tween the  father,  mother  and  Samuel  to  defraud  the 
plaintilBF  widow,  it  was  competent  to  show  the  real 
method  of  doing  business  which  had  been  pursued 
between  these  different  members  of  the  same  family. 
A  suflScient  foundation  was  laid  for  the  testimony  of 
these  witnesses  while  Joseph  Brown  was  upon  the 
stand. 

It  is  also  insisted  that  the  widow  was  not  compe- 
tent to  testify  to  the  conversation  between  Samuel 
Brown  and  her  husband,  Van  Voorhis  Brown,  under 
sections  322  and  323  of  the  civil  code.  (Gen.  Stat. 
1897,  ch.  95,  §§333,  334;  Gen.  Stat.  1899,  §§4585, 
4586) .  She  did  not  testify  to  any  communication  had 
between  her  husband  and  herself.  She  was  a  compe- 
tent witness  to  testify  to  a  conversation  had  between 
Samuel  Brown  and  her  husband.  {National  Bank  v. 
Beard,  55  Kan.  773,  42  Pac.  320 ;  PuUifer  v.  Arhuthnot, 
59  Kan.  380,  382,  53  Pac.  70.) 

The  contention  of  counsel  for  plaintiff  in  error,  that 
the  court  below  erred  in  refusing  to  allow  the  expert 
witness,  Shelley,  to  be  disputed  upon  a  collateral  mat- 
ter, is  disposed  of  by  this  court  in  Gaunt  v.  Harkms, 
53  Kan.  405,  36  Pac.  739. 

Counsel  also  insist  that  prejudicial  error  was  com- 
mitted by  the  trial  court  in  making  special  findings  of 
fact  without  being  thereto  requested  by  either  party- 
This  court  has  held  :  *'  A  court  may,  of  its  own  motion, 
in  addition  to  its  general  judgment,  find  specially  upon 
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all  the  issues  or  upon  a  part  of  them.*'  {Farwell  Co. 
V.  Lykins,  59  Kan.  96,  99,  52  Pac.  99.) 

After  the  coiu*(  had  made  special  findings  of  fact, 
the  defendant  below  made  a  written  request  for  addi- 
tional findings,  and  the  failure  of  the  court  to  comply 
with  such  request  is  assigned  as  error.  Whatever 
may  be  the  rule  where  a  court  refuses,  upon  request, 
to  make  a  finding  upon  a  matter  material  to  the  issue, 
upon  which  it  has  not  found,  there  can  be  no  doubt 
that  in  this  case  the  failure  of  the  court  to  make  such 
findings  was  not  error,  for  the  requests  were  not  that 
the  court  should  find  upon  matters  omitted,  but  that 
it  should  make  findings  which  were  antagonistic  to 
those  it  had  already  made. 

Counsel  for  plaintifiT  in  error  likewise  contend  that, 
because  Emaline  Brown  furnished  her  son  the  money 
in  the  first  place  with  which  to  buy  this  farm,  she  was 
the  equitable  owner  of  it  ''by  virtue  of  a  resulting  or 
implied  trust.''  In  response  to  this  contention,  it  is 
sufficient  to  say  that  the  mother,  haying  given  the 
money  to  the  son  with  the  understanding  that  he  was 
to  buy  a  farm  for  himself  with  it,  and  having  for 
years  thereafter,  with  full  knowledge  of  what  he  had 
done,  acquiesced  in  and  approved  of  the  course  he 
had  taken,  the  case  does  not  come  within  our  statute 
relating  to  trusts  and  powers.  (Gren.  Stat.  1897,  ch. 
113,  §§6,8;  Gen.  Stat.  1899,  §§  7524,  7526.)  In  this 
connection  the  court  below  found  : 

*' There  was  no  agreement  or  understanding,  oral  or 
written,  between  Van  V.  Brown  or  his  mother  or 
father,  or  either  of  them,  as  to  any  interest,  lien  or 
claim  that  the  said  Emaline  Brown  might  have  in  or 
upon  said  land  by  reason  of  having  furnished  the  said 
13000  with  which  Van  V.  Brown  paid  the  purchase- 
price  of  said  land.'* 
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The  case  of  Kennedy  v.  Taylor ^  20  Kan.  558,  to  which 
we  are  referred,  is  clearly  not  in  point. 

Finally,  it  is  claimed  that  the  child  cannot  be  granted 
relief  in  this  action,  because  he  could  not  be  affected 
by  a  fraud  practiced  upon  one  or  both  of  his  parents 
before  he  was  born.  The  land  in  question  was  a 
homestead;  it  had  not  been  alienated  by  the  joint 
consent  of  husband  and  wife — the  deception  practiced 
upon  the  wife  prevented  the  conveyance  from  so  oper- 
ating ;  the  father  was  dead,  and  the  child  was  an  heir 
to  that  which  the  father  equitably  owned  at  the  time 
of  his  decease.  The  land,  having  been  alienated  as 
the  result  of  fraud,  should  be  restored,  and  the  child 
inherited  an  interest  and  was  a  necessary  party  to  the 
action. 

The  findings  of  the  court  below  fully  sustain  its 
judgment,  and  there  was  evidence  in  the  case  to  sus- 
tain each  of  the  findings.  In  the  view  taken  by  the 
court  below  of  the  testimony,  its  judgment  was  right, 
and  as  no  material  error  was  committed  it  must  be 
affirmed. 


JosBPH  Brown  v.  D.  W.  Wheeler,  as  Administraiar 
of  the  Estate  of  Van  Voorhis  Brown,  deceased. 

No.ll.7S5.    (64Pao.6M.) 

EviDBNOB — Cumulative,  Cumulatiye  evidence  is  evidence  of  the 
same  kind  to  the  same  point.  An  admission  made  in  a  letter  in- 
trodaced  in  evidence  in  support  of  a  motion  for  a  new  trial,  upon 
the  ground  of  newly-discovered  evidence,  is  cumnlative  to  ain^il^r 
oral  admissions  proved  upon  the  trial  to  have  been  made  by  the 
writer  of  the  letter. 
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i  Error  from  Marion  district  court;  O.  L.  Moore, 
;judge.  Opinion  filed  April  6,  1901.  In  banc.  Af- 
)  firmed. 

J  8TATBMBNT. 

This  was  an  action  brought  by  defendant  in  error, 
)  Wheeler,  as  administrator  of  the  estate  of  one  Van 
Voorhis  Brown,  deceased,  against  plaintiff  in  error 
and  one  Samuel  Brown,  to  recover  damages  for  the 
conversion  of  personal  property.  Plaintiff  in  error  is 
the  father  of  Samuel  and  Van  Voorhis  Brown.  Van 
Voorhis  Brown  died  intestate  on  the  24th  of  July, 

1898,  leaving  surviving  him  his  wife,  Hattie  E.  Brown, 
and  one  young  child.  At  the  time  of  his  death  he 
was  in  possession  of  a  large  quantity  of  personal  prop- 
erty, consisting  of  horses,  cattle,  grain,  farming  uten- 
sils, household  goods,  poultry,  etc.,  the  subject-matter 
of  this  controversy.  A  few  days  after  the  death  of 
her  husband,  Hattie  E.  Brown,  with  her  child,  de- 
parted for  her  former  home  in  Pennsylvania.  Imme- 
diately upon  her  departure,  plaintiff  in  error  and 
members  of  his  family  took  possession  of  the  entire 
personal  property,  using  and  disposing  of  the  same  as 
their  own.  There  was  no  correspondence  between 
the  widow  in  Pennsylvania  and  the  members  of  her 
husband's  family  in  Kansas. 

This  action  was  commenced  on  the  8th  of  June, 

1899.  Upon  demand  made  for  the  property  and  upon 
the  trial  of  the  case,  it  was  claimed  by  plaintiff  in  er- 
ror that  all  the  personal  property  in  the  possession  of 
Van  Voorhis  Brown  and  his  wife  at  the  date  of  his 
death,  even  to  the  very  articles  of  household  use,  was 
not  the  property  of  Van  Voorhis  Brown  but  of  plaintiff 
in  error.  Upon  the  trial  the  case  was  dismissed  as  to 
Samuel  Brown. 
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The  trial  resulted  in  a  verdict  and  judgment  for  the 
administrator.  To  reverse  this  judgment  defendant 
below,  Joseph  Brown,  prosecutes  this  proceeding  in 
error. 

iJ.  L.  King  J  and  C.  M,  Clark,  for  plaintiff  in  error. 
Keller  &  Dean^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Pollock,  J. :  It  is  first  contended  that  the  petition 
is  insufficient,  in  that  the  averments  of  the  representa- 
tive capacity  in  which  plaintiff  brings  the  action  are 
not  sufficient,  and  does  not  allege  that  plaintiff  either 
had  the  possession  of  the  property  in  controversy  or 
was  entitled  to  its  immediate  possession.  The  peti- 
tion does  allege  'Hhat  he  is  the  duly  appointed,  quali- 
fied and  acting  administrator  of  the  estate  of  Van 
Voorhis  Brown,  deceased;  that  at  the  time  of  the 
death  of  the  plaintiff's  intestate.  Van  Voorhis  Brown, 
the  said  Van  Voorhis  Brown  was  the  owner  and  in 
possession  of  the  following  articles  of  personal  prop- 
erty, to  wit."  This  is  sufficient.  The  demurrer  to 
the  petition  was  properly  overruled. 

Again,  it  is  contended  that  defendant  Joseph  Brown 
should  have  been  granted  a  continuance  upon  the 
dismissal  of  the  action  as  to  his  codefendant,  Samuel 
Brown.  No  formal  application  for  continuance  was 
made,  nor  was  there  any  showing  for  such  continu- 
ance. The  trial  court  did  not  abuse  its  discretion  in 
refusing  the  request. 

Upon  the  trial  evidence  was  received,  over  the  ob- 
jection of  the  defendants,  tending  to  prove  the  value 
of  the  interest  of  Van  Voorhis  Brown  in  certain  wheat 
grown  upon  what  was  known  as  the  **  Carter  eighty," 
for  which  no  claim  was  made  in  the  petition.     The 
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value  of  this  wheat  was  separately  found  by  the  jury 
and  amount  remitted  before  judgment. 

The  widow,  Hattie  E.  Brown,  was  permitted  on  her 
direct  examination  to  give  a  part  of  a  conversation 
claimed  to  have  been  had  with  one  Cora  Brown,  a 
daughter  of  defendant,  in  the  absence  of  the  defend- 
ant. Upon  objection  made,  this  evidence  was  by  the 
court,  in  effect,  withdrawn  from  the  consideration  of 
the  jury.  Cora  Brown  was  called  as  a  witness  for  the 
defense  and  interrogated  as  to  this  conversation  had 
with  Hattie  E.  Brown.  Upon  rebuttal,  the  proper 
foundation  having  been  laid  by  the  cross-examination 
of  Cora  Brown,  the  widow,  Hattie  E.  Brown,  was 
permitted  to  give  her  version  of  the  conversation, , 
which  was  contradictory  of  and  tending  to  impeach 
the  evidence  of  Cora  Brown.  In  this  there  was  no 
error. 

Again,  upon  examination  in  chief,  and  as  a  part  of 
plaintiff's  case,  after  enumerating  the  number  of  cat- 
tle, horses  and  other  personal  property  in  the  posses- 
sion of  Van  Voorhis  Brown  at  the  time  of  his  death, 
over  the  objection  and  exception  of  counsel  for  de- 
fendant, the  widow,  Hattie  E.  Brown,  was  asked : 
"Who  did  all  this  property  belong  to  that  you  have 
been  testifying  about?  Now,  Mrs.  Brown,  all  this 
property  you  have  enumerated,  whose  was  it?"  etc. 
To  which  the  witness  responded  that  it  belonged  to 
her  husband.  The  ownership  of  the  property  and 
the  value  being  the  only  matters  in  dispute  at  the 
trial,  the  reception  of  this  testimony  was  highly  im- 
proper and  the  practice  should  not  be  encouraged. 
Yet,  as  the  witness  was  asked  to  and  did  give  fully  her 
soorces  of  information,  both  upon  her  direct  and 
cross-examination,  that  the  jury  might  determine  not 
onlj  the  fact  of  ownership  itself  but  the  extent  of  the 
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knowledge  of  the  witness,  the  bald  statement  of  the 
witness  that  her  husband  was  the  owner  was  not  suffi- 
ciently prejudicial  to  work  a  reversal  of  the  judgment. 

Complaint  is  made  of  the  refusal  of  the  trial  court 
to  give  certain  instructions  requested  by  defendant. 
An  examination  of  the  record  discloses  that  the  re- 
quest was  not  signed  by  counsel,  as  required  by  the 
statute,  and,  in  the  absence  of  a  showing  to  the  con- 
trary in  the  record,  this  court  may  presume  that  the 
same  was  refused  for  this  reason.  However,  certain 
of  the  instructions  requested  relate  to  the  exempt 
property.  Prom  the  amount  found  by  the  jury  before 
judgment  the  plaintiff  remitted  |750,  expressly  in- 
•  eluding  in  the  same  the  value  of  the  exempt  property. 
The  other  requests  are  properly  covered  in  the  charge 
of  the  court,  which  we  have  examined,  and  in  which 
we  find  no  error. 

The  substantial  claim  of  error  in  this  case  arises 
upon  the  action  of  the  trial  court  in  overruling  the 
motion  for  a  new  trial.  Upon  the  hearing  of  this 
motion,  the  defendant  offered  in  evidence  a  letter  pur- 
porting to  have  been  written  by  Van  Voorhis  Brown 
to  his  brother.  Rev.  A.  G.  0.  Brown,  on  February  7, 
1898,  in  which  it  was  stated  :  '*  You  know  how  it  is 
here.  You  know  I  do  not  own  one  head  of  cattle  or 
horses  on  this  farm."  The  record  shows  that  it  was 
earnestly  insisted  at  the  hearing  of  this  motion,  and 
evidence  was  offered  by  the  plaintiff  tending  to  prove, 
that  this  letter  was  a  forgery.  However,  the  trial 
court  expressly  refused  to  rule  on  that  proposition, 
but  did  rule  this  evidence  to  be  cumulative  to  certain 
oral  admissions,  identical  in  import,  testified  to  on 
the  trial.  It  is  the  contention  of  counsel,  on  the  one 
hand,  that  this  is  evidence  of  a  character  differing 
from  that  offered  upon  the  trial,  hence,  not  cumulative 
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in  its  nature,  and,  being  the  positive  denial  in  writing 
of  ownership  by  Van  Voorhis  Brown,  entitled  the  de- 
fendant to  a  new  trial.  On  the  other  hand,  it  is 
claimed  that  the  fact  that  the  admission  here  made  is 
in  writing  does  not  change  the  character  of  the  evi- 
dence, and,  as  there  were  oral  admissions  of  Van 
Voorhis  Brown,  identical  in  meaning,  testified  to  on 
the  trial,  the  admission  made  in  this  letter  is  cumula- 
tive. 

The  rules  as  to  granting  new  trials  on  the  ground 
of  newly-discovered  evidence,  as  established  by  this 
court,  are :  (1)  The  evidence  must  be  in  fact  newly 
discovered,  that  is,  discovered  after  the  trial,  and 
could  not  with  reasonable  diligence  have  been  dis- 
covered and  produced  at  the  trial ;  (2)  it  must  not 
be  cumulative ;  (3)  it  must  be  of  such  character  and 
strength  as  would  with  reasonable  probability  have 
compelled  a  diflferent  decision.  {Sexton  v.  Lamh^  27 
Kan.  434.) 

Is  the  evidence  cumulative  ?  Does  the  fact  that  the 
admission  made  by  Van  Voorhis  Brown  in  this  letter 
is  in  writing,  while  his  admissions  shown  upon  the 
trial  were  oral,  take  it  out  of  the  rule  against  cumula- 
tive evidence  ?  We  think  not.  Cumulative  evidence 
is  evidence  of  the  same  kind  to  the  same  point.  Here 
the  evidence  offered  is  an  admission.  Oral  admissions 
of  Brown  of  identical  import  were  shown  by  witnesses 
for  the  defense  upon  the  trial.  All  are  admissions ; 
hence,  they  are  of  the  same  kind  of  evidence.  All  go 
to  the  same  point — to  show  that  Van  Voorhis  Brown 
was  not  the  owner  of  the  property.  The  fact  that  the 
admission  here  made  is  in  writing  may  have  made  it 
stronger,  but  does  not  change  its  nature  as  evidence ; 
.  it  is  cumulative.  ( Wiscormn  Central  R.  R.  Co.  v,  Ross, 
\  142  111.  9, 31  N.  E.  412  ;  KUin  v.  Gibson,  2  S.  W.  [Ky.] 
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116  ;  Cox  V.  Harvey,  53  Ind.  174 ;  The  Town  of  Manson 
V.  Ware,  63  Iowa,  345,  19  N.  W.  275 ;  Wynne  v.  New- 
man's AdmW,  etc,  75  Va.  811 ;  Wall  v.  Trainor,  16  Nev. 
131 ;  Glidden  v.  Dwnlap,  28  Me.  379.) 

A  final  contention  is  made  that  the  vjsrdict  is  excess- 
ive. While  it  appears  from  the  findings  and  evidence 
that  the  jury  estimated  the  value  of  a  part  of  the 
property  at  the  highest  figure  fixed  by  the  evidence, 
yet  the  judgment  as  rendered  is  well  within  the  evi- 
dence, and  the  findings  made  by  the  jury  are  conclusive 
upon  this  court. 

The  judgment  is  affirmed. 


Thb  Atchison,  Topeka  &  Santa  Fb  Railway  Com- 
^74  ^  PANY  V.  T.  L.  Ryan,  as  Administrator  of  the  Es- 
&    682         ^^^  ^f  ^'  ^'  McOlade,  deceased. 

|7» ^  No.  11,706.    (64Pao.fl08.) 

Action  fob  Dkath— "iVea:<  of  Kin*^  Defined,  The  phrase 
''next  of  Mn,"  as  used  in  the  statute  providing  for  the  reoovery 
of  damages  for  wrongfully  causing  a  death,  civil  code,  section 
422  (Gen.  Stat.  1807,  ch.  95,  §  418;  Gen.  Stat.  1899,  §  4686),  means 
those  kin  who  inherit  from  the  deceased  under  the  statute  of 
descents  and  distributions. 

Measure  of  Damages — Contribution  to  Support  and 

Education  of  Nexi  of  Kin,  An  action  upon  the  statute  above 
mentioned  is  for  pecuniary  loss  to  those  entitled  to  the  recovery, 
and  when  brought  in  behalf  of  the  next  of  kin,  to  whose  support 
the  deceased  was  under  no  legal  obligation  to  contribute,  it  can 
be  maintained  for  substantial  damages  only  by  proof  that  he  was 
in  the  habit  of  contributing  to  their  support  or  education  and 
might  be  reasonably  expected  to  continue  such  habit,  or  by  proof 
of  declarations,  acts,  conduct,  or  relevant  circumstances,  reasona- 
bly tending  to  show  an  intention  upon  his  part  to  make  such  con- 
tributions of  support  or  education.  Held,  therefore,  that  in  a 
case  totally  lacking  all  the  above  facts  and  elements  of  reasonable 
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probability,  a  yerdiot  for  $5000  for  the  death  cannot  be  Buatained, 
but  must  be  set  aside. 

3.  Admissions  by  Next  of  Kin.    In  an  action  upon  the 

above-mentioned  statute  brought  in  behalf  of  the  next  of  kin  of 
the  deceased,  an  admission  by  them  that  he  had  never  contrib- 

*  uted  to  their  support  or  been  of  any  pecuniary  assistance  to  them 
is  competent  evidence  against  the  administrator,  their  nominal 
representative  in  the  suit. 

4.  Tables   of  Life  Expectancy,    The  oourts  judicially 

know  the  standard  tables  of  life  expectancy,  and  may  allow  them 
to  be  read  to  the  jury  out  of  encyclopedias  of  known  authenticity 
and  general  use. 

Error  from  Chase  district  court ;  W.  A.  Randolph, 
judge.  Opinion  filed  April  6,  1901.  In  banc.  Re- 
yersed. 

A.  A.  Hv/rd,  0.  J.  Wood,  and  W.  Littlefield,  for  plaintiflf 
in  error. 

Madden  Bros.,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

DosTBB,  0.  J. :  This  was  an  action  brought  by  T. 
L.  Ryan,  as  administrator  of  the  estate  of  M.  J.  Mc- 
Glade,  deceased,  in  behalf  of  the  latter's  next  of  kin, 
against  the  Atchison,  Topeka  &  Santa  Fe  Railway 
Company,  to  recover  damages  for  negligently  causing 
the  death  of  said  McGlade.  A  verdict  and  judgment 
were  rendered  for  plaintiff,  to  reverse  which  defendant 
has  prosecuted  error  to  this  court.  The  action  was 
brought  upon  the  statute  (Gen.  Stat.  1897,  ch.  95, 
§418;  Gen.  Stat.  1899,  §4686),  which  reads  as  fol- 
lows: 

**When  the  death  of  one  is  caused  by  the  wrongful 
act  or  omission  of  another,  the  personal  representa- 
tives of  the  former  may  maintain  an  action  therefor 
against  the  latter,  if  the  former  might  have  main- 
tained an  action  had  he  lived  against  the  latter  for  an 


Digitized  byLjOOQlC 


684         SUPREME  COURT  OF  KANSAS. 
Railway  Co.  v.  Ryan. 

injury  for  the  same  act  or  omission.  The  action  mu8t 
be  commenced  within  two  years.  The  damages  can- 
not exceed  $10,000,  and  must  inure  to  the  exclusive 
benefit  of  the  widow  and  children,  if  any,  or  next  of 
kin,  to  be  distributed  in  the  same  manner  as  personal 
property  of  the  deceased.'' 

The  petition  named  as  next  of  kin  Arthur  McGlade, 
a  brother,  Elizabeth  Bums,  a  sister,  and  John  Langlois, 
a  nephew,  the  son  of  a  deceased  sister.  It  is  objected 
that  the  nephew  is  not  within  the  class  denominated 
1."  Next  of  kill-  i^  ^^®  statute  **next  of  kin,''  and  hence 
defined.  ^^^^  ^j^^  actiou  cauuot  be  prosecuted  in 

his  behalf.  Our  attention  has  not  been  cs^ed  to  anj 
decisions  defining  the  phrase  *'next  of  kin,"  as  used 
in  such  a  statute  as  the  one  above  quoted,  and  there- 
fore we  are  compelled  to  try  to  ascertain  its  meaning 
without  the  aid  of  precedents.  Our  judgment  is  that 
it  comprehends  all  those  who  inherit  from  the  de- 
ceased under  the  statute  of  descents  and  distributions. 
It  is  true  that  the  amount  recovered  in  an  action  upon 
the  statute  forms  no  part  of  the  estate  of  the  deceased. 
It  is  not  property  which  descends  from  ancestor  to 
heir.  {Perry,  AdmW,  v.  St.  J.  &  W.  Rid.  Co.,  29  Kan. 
420.)  However,  as  declared  by  the  statute  in  ques- 
tion, the  amount  recovered  **  inures  to  the  benefit  of 
the  next  of  kin"  ;  and  '4s  to  be  distributed  in  the 
same  marmer  as  personal  property  of  the  deceased." 
Ordinarily,  a  statutory  direction  as  to  the  **  manner" 
of  doing  a  thing  is  not  understood  to  be  a  direction  as 
to  matters  of  substantive  right,  but  only  as  to  the 
forms  of  procedure  to  be  observed  ;  but  in  this  instance 
we  are  constrained  to  think  that  the  former  and  not 
the  latter  is  meant. 

The  statute  is  dispositive  of  property  interests  and 
not  regulative  of  modes  of  practice.     There  is  nothing 
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about  the  nature  of  the  act  to  be  performed — that  is, 
about  the  distribution  of  the  fund  recovered — to  which 
rules  of  procedure  can  be  applied.  An  amount  of 
money  is  to  be  paid  by  a  judgment  debtor  and  shared 
between  several  judgment  creditors.  There  is  nothing 
for  the  one  to  do  but  pay  it,  nor  for  the  others  to  do 
but  divide  it.  There  is  absolutely  nothing  in  any  of 
the  acts  to  be  done  of  which  manner  of  legal  pro- 
cedure can  be  predicated.  The  statute,  therefore,  is 
not  a  direction  to  distribute  according  to  certain  forms, 
but  it  is  a  direction  to  distribute  to  certain  persons. 
Those  persons  are  the  ones  to  whom  the  personal 
property  of  the  deceased  is  to  be  distributed.  In  the 
lack  of  wife,  children,  or  parents,  such  persons  are  the 
surviving  brothers  and  sisters,  and  the  children  of 
deceased  brothers  and  sisters.  ((Jen.  Stat.  1897,  ch. 
109,  §§18-20 ;  Gen.  Stat.  1899,  §§2458-2460.)  There- 
fore,  the  phrase  *'next  of  kin,"  as  used  in  the  statute 
in  question,  means  those  kin  to  whom  the  personal 
estate  of  the  decedent  descends. 

This  view  accords  with  such  decisions  as  have  a 
bearing  on  the  subject.  In  Pinkham  v.  Blair j  57 
N.  H.  226,  242,  a  devise  to  the  testator's  *'next  of 
kin"  was  held  to  include  not  merely  his  surviving 
brothers  and  sisters,  but  the  children  of  his  deceased 
brothers  and  sisters,  as  well.  This  because  the  statute 
of  descents  of  the  state  vested  such  children  with  the 
inheritable  rights  of  their  deceased  parents.  A  statute 
authorized  a  certain  class  of  actions  to  be  brought 
against  the  * '  next  of  kin  "  of  a  deceased  person .  It  was 
held  that  the  term  included  those  to  whom,  under  the 
statute  of  distributions,  the  personal  estate  of  the  de- 
ceased would  pass.  {Merchants^  Ins.  Go.  of  New  York 
V.  Hinmauj  34  Barb.  410.)    The  court  below,  therefore, 
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did  not  err  in  holding  the  nephew,  John  Langlois,  to 
be  of  the  next  of  kin  of  the  deceased. 

M.  J.  McGlade,  the  deceased,  was  a  railway  mail 
[  clerk  and  had  been  such  for  ten  or  eleven  years.    He 
I  was  thirty-eight  or  thirty-nine  years  old  at  the  time 
fl.  MeMureof         ^^  ^^^  death,  and  at  that  time  was  re- 
I    damages.  coiving  a  Salary  of  |1150  per  annum. 

His  health  and  habits  were  good,  and  he  had  accumu- 
lated as  property  a  house  and  lot  in  town  worth  |800 
or  1900,  1500  in  money,  and  had  a  life  insurance  pol- 
icy for  16000.  He  was  unmarried.  His  parents  were 
dead,  and  his  next  of  kin  were  the  brother,  sister 
and  nephew  before  mentioned,  all  of  whom  lived  in 
Canada.  The  nephew  was  a  boy  nine  or  ten  years 
old.  The  brother  and  sister  were  adults,  and  the  lat- 
ter was  a  married  woman.  The  deceased  had  visited 
his  relatives  in  Canada  three  times,  the  first 'two  of 
which  were  in  the  lifetime  of  his  parents,  but  all  tliese 
visits  were  several  years  before  the  occurrence  of  his 
death.  While  interest  in  and  affection  for  the  brother, 
sister,  and  nephew,  upon  the  part  of  the  deceased, 
may  be  assumed  from  the  fact  of  his  relationship  to 
them,  there  was  no  evidence  of  any  manifestation  of 
it.  All  his  earnings  had  been  expended  upon  himself. 
There  was  no  evidence  that  he  ever  contributed  in  any 
sum  or  in  any  way  to  the  support,  education  or  com- 
fort of  his  brother,  sister,  or  nephew. 

The  jury  returned  a  verdict  against  the  defendant 
for  $5000,  and  also  made  the  following  findings : 

"Ques.  Did  the  deceased  ever  contribute  anything 
to  the  support  of  his  brother,  Arthur  McGlade?  Ans. 
No  evidence. 

'*Q.  Did  the  deceased  ever  contribute  anything  to 
the  support  of  his  sister,  Mrs.  Elizabeth  Burns?  A. 
No  evidence. 

''Q.   Did  the  deceased  ever  contribute  anything  to 
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the  support  of  his  nephew,  John  Langlois?  A.  No 
evidence. 

'*Q.  Where  did  the  deceased  live  at  the  time  of  his 
death,  and  how  long  did  he  reside  at  such  place  ?  A. 
Headquarters  at  Kansas  City,  but  no  evidence  of 
length  of  time. 

'*Q.  What  are  the  respective  ages  of  the  brother, 
sister  and  nephew  of  the  deceased  ?  A.  The  first 
two,  no  evidence ;  age  of  nephew,  nine  or  ten  years. 

"Q.  What  are  the  financial  conditions  of  said 
brother  and  sister  ?    A.   No  evidence.'* 

In  the  light  of  the  evidence  above  summarized  and 
the  findings  of  the  jury  above  quoted,  it  is  not  possible 
to  sustain  the  judgment  rendered  in  this  case.  It  is 
not,  however,  a  case  of  excessive  damages  given  un- 
der the  influence  of  passion  and  prejudice,  and,  there- 
fore, to  be  set  aside  under  the  statute,  but  it  is  a  failure 
to  make  proof  of  substantial  damages,  and  therefore 
to  be  set  aside,  on  the  general  principles  of  law. 
An  action  of  the  character  of  this  one  is  purely  com- 
pensatory. It  is  brought  to  recover  for  pecuniary  loss 
consequent  upon  death.  There  being  no  legal  liabil- 
ity resting  upon  M.  J.  McGlade  to  contribute  to  the 
support  of  his  kinspeople,  they  can  maintain  the  ac- 
tion only  upon  proof  that  he  had  contributed  to  them 
in  some  way,  or  had  recognized  his  family  obligation 
to  do  so  and  had  manifested  a  disposition  to  discharge 
it.  All  the  authorities  are  to  this  effect.  {A,  T.  &  S. 
F.  Rid.  Co.  V.  Brown,  AdmW,  26  Kan.  443 ;  A.  T.  &  S. 
F.  Rid.  Co.  V.  Weber,  AdmW,  33  id.  543,  6  Pac.  877 ; 
Coal  Co.  V.  Limb,  47  id.  469,  28  Pac.  181.)  In  the  last 
case  cited  it  was  said : 

''This  is  an  action  for  compensation  only,  and  no 
damages  can  be  recovered  by  the  plaintiff  below  ex- 
cept for  the  pecuniary  loss  which  the  parents  sustained 
by  the  death  of  the  son.  The  burden  was  on  the  ad- 
ministrator to  show  that  loss  occurred.    If  there  was 
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no  evidence  that  his  life  had  been  of  actual  benefit  to 
the  parents,  or  that  any  benefits  might  be  reasonably 
expected  by  the  continuance  of  his  life,  then  no  more 
than  nominal  damages  could  be  recovered.  {Railroad 
Co.  V.  Weber f  33  Kan.  543.)  There  must  have  been 
evidence  either  of  actual  benefits  or  those  in  expecta- 
tion before  the  jury  can  give  substantial  damages; 
and  an  attempt  to  assess  such  damages  without  proof 
would  be  to  indulge  in  mere  conjecture,  which  is  not 
permissible.  If  the  son  had  contributed  anything  in 
the  past,  there  would  be  grounds  for  the  expectation 
that  he  would  have  continued  to  contribute  in  the 
future ;  or  if  the  son  was  a  minor,  the  parents  would 
have  a  legal  right  to  the  services  of  the  son  during 
his  minority ;  but  after  majority  no  such  legal  right 
exists,  and  the  benefits  thereafter  would  depend  upon 
the  capability  of  the  son  and  his  disposition  to  confer 
benefits  on  his  parents. '^ 

We  do  not  mean  to  say  that  there  must  be  evidence 
of  support  currently  furnished  by  a  deceased  to  his 
next  of  kin,  or  presently  promised  to  them  by  word  or 
act  of  his.  Expectation  of  descent  or  devise  of  property 
may  be  indulged  by  them,  and  may  justify  an  action 
for  pecuniary  loss,  although  we  do  not  so  decide ;  but, 
if  so,  that  expectation,  like  the  expectation  of  sup- 
port, must  rest  upon  a  reasonable  basis.  In  such 
case  there  must  be  something  in  the  conduct,  declara- 
tions, disposition  or  acts  of  the  deceased  toward  his 
next  of  kin  to  give  rise  to  a  belief  that  they  would 
profit  out  of  his  estate,  provided  that,  dying  in  the  fu- 
ture, he  should  leave  one  greater  than  he  did  leave, 
and  provided,  also,  that  it  should  not  go  to  others  by  de- 
vise or  by  his  marriage.  These  last-mentioned  matters 
are  so  nearly  in  the  nature  of  vague  speculations  as 
hardly  to  be  worth  consideration  in  many  cases,  even 
if  to  be  considered  in  any  case  at  all ;  but  taking  them 
into  account  for  what  possibly  may  be  made  out  of 
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them  I  there  was  nothing  in  this  case  in  the  conduct  of 
the  deceased  toward  his  brother,  sister,  or  nephew,  or  in 
his  regard  for  them,  as  manifested  by  any  acts  or  words 
of  his,  to  justify  a  verdict  for  |5000  for  the  loss  to 
them  through  his  premature  death  of  an  estate  larger 
than  the  one  he  did  leave.  On  the  contrary,  there 
was  a  total  failure  of  proof  of  any  facts,  outside  the 
bare  fact  of  the  relationship  of  the  parties^  to  justify 
anything  beyond  nominal  damages. 

However,  we  wish  to  say  in  this  connection  that 
the  plaintiff  offered  evidence  which,  if  received, 
would  have  tended  to  prove  an  intention  upon  the 
part  of  the  deceased  to  educate  and  support  the 
nephew.  It  consisted  of  declarations  to  that  effect 
made  by  him.  It  seems  to  have  been  rejected  by  the 
court  upon  the  theory  that  it  was  hearsay.  Without 
determining  the  question,  because  it  is  not  before  us 
for  determination,  the  correctness  of  the  ruling  made 
would  seem  to  be  questionable.  {Commonwealth  v. 
TrefetJum,  157  Mass.  180, 31 N.  E.  961,  24  L.  R.  A.  235.) 
The  questions  of  evidence  determined  in  The  State  v. 
Baldwin^  36  Kan.  1,  12  Pac.  318,  would  seem  to  be 
somewhat  of  the  same  nature  as  the  one  considered 
by  the  court  below  in  this  case. 

The  defendant  railway  company  offered  to  prove  by 
the  declarations  of  Arthur  McGlade,  the  brother,  and 
I.  Adini88ioiiflb7     Elizabeth  Burns,  the  sister,  that  the  de- 

nextofkin.  ccasod  had  never  rendered  them  any 
pecuniary  assistance.  The  court  rejected  the  offer. 
This  was  error.  While  the  jury  failed  to  find  that  the 
deceased  had  been  of  any  pecuniary  assistance  to  his 
next  of  kin,  and  therefore,  in  legal  effect,  found  that  he 
had  not  been  of  any  pecuniary  assistance  to  them,  yet 
before  that  finding  was  made,  and  to  induce  its  making, 
the  defendant  was  entitled  to  offer  evidence  of  the  fact. 

44— 62  KAN. 
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While  the  findings  of  the  jury  have  cured  the  court's 
error  in  rejecting  the  offered  testimony,  it  may  be  well, 
nevertheless,  to  state  the  rule  of  evidence  for  guid- 
ance on  a  future  trial.     The  action  was  prosecuted  by 
the  administrator  for  the  benefit  of  those  who  had 
sustained  loss  by  the  death.     Nominally  the  admin- 
istrator was  the  party  plaintiflf,  but  in  reality  he  was 
unconcerned  as  to  the  result.     As  remarked  in  U,  P. 
Ely.  Co.  V.  Dunden,  37  Kan.  1,  14  Pac.  501:   "The 
personal  representative,  in  cases  like  this,  brings  the 
action,  not  for  himself  nor  in  the  right  of  the  estate, 
but  as  trustee  for  the  distributees — the  next  of  kin." 
The  rule  in  such  cases  is  that  the  admission  of  the 
cestui  que   trusty   or   party  beneficially  interested,  is 
neither  hearsay  nor  incompetent,  but  may  be  received 
against  his  trustee  or  other  nominal  representatiye. 
(2  Whart.  Ev.  §1213.) 

At  the  trial  plaintiff  read  the  tables  of  life  expec- 
tancy as  published  in  the  Encyclopedia  Britannica, 
4.  Tables  of  uf6  ^^  which  objcction  was  inade.  We  are 
expectancy.  ^^j^.^  ^^jj  g^tisfied  that  courts  are  en- 
titled to  take  judicial  notice  of  the  standard  tables 
of  life  expectancy  and  may  allow  them  to  be  read  in 
evidence  to  the  jury.  {Erb  v.  Popritz,  59  Kan.  264, 
52  Pac.  87 ;  Donaldson  v.  Mississippi  &  Missouri  BaH^ 
road  Company,  18  Iowa,  280  ;  Scheffler  v,  Minneapolis  & 
St.  Louis  Ry.  Co.,  32  Minn.  518,  21 N.  W.  711 ;  AheUv. 
Penn  Mutual  Life  Ins.  Co.,  18  W.  Va.  400;  Gordon, 
Rankin  &  Co.  v.  Tweedy,  74  Ala.  232.)  These  tables 
consist  of  summarized  statistical  information  on  a 
matter  of  general  interest.  They  are,  therefore,  im- 
partial and  disinterested,  and  they  are  so  nearly  in 
the  nature  of  exact  science  or  mathematical  demon- 
stration as  to  be  credible  and  valuable.  Consequently 
the  uniform  practice  of  the  courts  is  to  receive  them 
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in  evidence.  If  the  courts  judicially  know  the 
standard  tables  of  life  expectancy  when  presented  to 
their  observation,  they  may  assure  their  knowledge 
by  reference  to  publications  containing  them.  The 
only  easily  accessible  authentic  publication  of  such 
tables  is  to  be  found  in  the  standard  encyclopedias 
like  the  Britannica.  The  courts  recognize  such  pub- 
lications as  being  authentic  and  in  general  use,  and, 
therefore,  may  receive  them  in  evidence  as  to  matters 
contained  therein  of  which  judicial  knowledge  is 
possessed. 

A  statute  of  Iowa  authorized  the  introduction  in 
evidence  of  ''historical  works  and  books  of  science, 
when  made  by  persons  indifferent  between  the  parties, 
as  presumptive  evidence  of  facts  of  general  notoriety 
or  interest  therein  stated."  The  supreme  court  of 
that  state  held  the  Encyclopedia  Britannica  to  be 
a  work  or  book  of  the  kinds  mentioned,  and  affirmed 
the  correctness  of  the  reading  therefrom  of  the  Carlisle 
table  of  life  expectancy.  {Warden  v.  HumesUm  &  S. 
Ry.  Co.,  76  Iowa,  310,  41  N.  W.  26.)  The  defendant 
in  the  present  case  did  not  pretend  that  the  tables 
read  to  the  jury  were  not  standard,  or  that  the  ency- 
clopedia read  from  was  not  an  authentic  and  reliable 
work. 

For  the  errors  pointed  out,  the  judgment  of  the 
court  below  is  reversed  and  a  new  trial  ordered. 
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%   »5|  The  Kansas  National  Bank  v.  0.  M.  Bay. 

No,  11,805.    (64  Pao.  B98.) 

PBomssoRT  Note  — -4  «omey  in  Fact  not  PerBonaUy  Liable, 
One  who  signs  a  promissory  note  in  the  name  of  another,  by  him- 
self as  attorney  in  fact,  but  who,  to  the  knowledge  of  the  payee  and 
a  subsequent  indorsee,  has  no  authority  to  use  the  other's  name,  and 
who  refuses  their  solicitation  to  sign  his  own  name  and  bind  him- 
self personally,  is  not  liable  on  the  note  as  his  contract,  notwith- 
standing the  fact  that  it  is  given  in  a  transaction  of  his  own, 
and  that  he  is  generally  using  the  name  signed  to  the  note  as 
a  trade  name. 

Error  from  Reno  district  court;  M.  P.  Simpson, 
judge.  Opinion  filed  April  6,  1901.  In  heme.  Af- 
firmed. 

Houston  A  Broohs,  for  plaintiff  in  error. 
H.  Whiteside,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

DosTEB,  G.  J. :  This  was  an  action  by  the  Kansas 
National  Bank  against  G.  M.  Bay  on  a  promissory 
note.  Judgment  went  for  the  defendant.  The  plain- 
tiff has  prosecuted  error  to  this  court.  The  note  sued 
on  read  as  follows : 

''f 5677.50.         Wichita,  Kansas,  October  8,  1898. 

''One  hundred  and  twenty  days  after  date,  I  promise 
to  pay  to  the  order  of  W.  W.  Graves  &  Go.  five  thou- 
sand five  hundred  and  seventy-seven  and  ^^  dollars, 
for  value  received,  negotiable  and  payable,  without 
defalcation  or  discount,  at  the  Kansas  National  Bank 
of  Wichita,  Kansas,  with  interest  at  the  rate  of  10^ 
per  annum  from  November  8,  1898,  interest  payable 
annually.     No.  — .     Due  Feb.  8,  1898. 

H.  R.  Sloan. 
By  C.  M.  Bat,  AUomep  infaet,^ 
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The  pe^tion  averred  that  the  defendant,  Bay,  under 
the  name  and  style  of  H.  B.  Sloan,  executed  and  de- 
jlivered  the  note,  and  that  the  amount  of  it  was  due 
ffrom  the  defendant  Bay,  doing  business  as  H.  B. 
ISloan;  wherefore  judgment  was  demanded  against 
•said  Bay. 

}  The  facts  were  that  Bay  was  doing  his  own  business 
under  the  name  of  Sloan,  and  that,  as  a  cover  for  his 
transactions,  he  had  procured  a  power  of  attorney 
from  Sloan.  However,  that  instrument  did  not  con- 
fer on  him  the  power  to  execute  promissory  notes. 
He  bought  cattle  from  W.  W.  Graves  &  Co.,  and,  to 
evidence  the  purchase-price,  executed  to  them  two 
promissory  notes,  in  form  similar  to  the  one  in  suit. 
To  secure  these  notes,  he  executed  in  Sloan's  name 
a  first  and  a  second  chattel  mortgage  on  the  cattle. 
These  notes  and  mortgages  were  negotiated  to  the 
Kansas  National  Bank.  At  the  time  they  were  taken 
by  the  bank,  Bay  explained  to  its  president  that  he 
was  doing  business  in  the  name  of  Sloan  under  a 
power  of  attorney.  The  bank  accepted  the  notes  and 
mortgages  but  required  Bay  to  furnish  it  with  a  copy 
of  the  power  of  attorney.  The  cattle  seemingly  were 
taken  under  the  first  mortgage  to  pay  one  of  the  notes. 
This  left  the  other  one  in  the  hands  of  the  bank.  It 
was  held  there  as  collateral  security  to  an  indebted- 
ness due  the  bank  from  Graves  &  Co.  The  bank  de- 
sired its  renewal  and  sent  Graves,  as  its  agent,  to 
procure  the  renewal.  As  a  renewal,  Graves  secured 
the  note  in  suit  and  indorsed  it  to  the  bank.  He  tried 
to  induce  Bay  to  assume  personal  responsibility  on  the 
note  by  signing  his  own  name  to  it.  Bay  refused  to 
do  this. 

There  is  no  question  but  that  the  transaction  for 
which  the  notes  were  given  was  Bay's  individual  busi- 
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ness,  but  he  fully  explained  to  the  bank  president  and 
to  Graves  &  Co.  that  he  was  not  doing  business  in  his 
own  name ;  that  he  could  not  do  so  because  of  indebt- 
edness held  against  him.  There  is  no  claim  of  de-' 
ception  or  fraud  practiced  by  Bay.  His  admission 
that  he  was  conducting  his  own  business  in  the  name . 
of  another  and  his  reasons  for  doing  so  were  frank 
and  open.  While  he  seemed  to  be  of  the  opinion  that 
Sloan's  power  of  attorney  to  him  authorized  the  exe- 
cution of  promissory  notes,  yet  it  was  not  claimed 
that  he  fraudulently  misstated  his  authority  under 
that  instrument,  and,  even  if  he  had  done  so,  the 
bank  came  into  the  possession  of  a  copy  of  the  power 
of  attorney  before  the  note  in  suit  was  executed,  and 
therefore  knew  what  it  contained  or  did  not  contain. 
The  question,  therefore,  is  whether  Bay  is  liable  on 
the  note  executed  by  him  in  the  name  of  Sloan. 

The  plaintiflf  in  error  contends  that  Bay  is  liable, 
because,  as  it  says,  the  name  of  Sloan  was  a  trade 
name  adopted  by  Bay  for  the  transaction  of  his  own 
business,  and,  inasmuch  as  the  giving  of  the  note  was 
his  own  business,  he  is  liable  on  it  as  though  executed 
in  his  oWn  name.  There  are  authorities  to  the  effect 
that  one  who,  for  his  own  purposes,  adopts  the  name 
of  another,  will  be  held  liable  in  a  transaction  of  his 
own  conducted  thereunder.  We  have  no  occasion  to 
question  the  soundness  of  these  authorities.  We  think, 
however,  that  they  are  limited  to  cases  where  it  ap- 
peared that,  under  the  name  of  another  as  a  trade 
name,  the  party  contracted  to  bind  himself  and  not 
the  other ;  and,  in  some  of  them,  the  party  using  the 
name  of  another  was  held  liable,  not  on  the  contract, 
but  upon  the  transaction  out  of  which  the  contract 
<rrpw.  It  may  be  that  Bay  is  liable  in  an  action 
charging  him  upon  the  original  transaction,  but  he  is 
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not  liable  upon  the  promissory  note.  He  is  not  liable 
because  he  never  made  that  note  his  contract.  He 
never  agreed  to  be  bound  upon  it,  but,  on  the  contrary, 
refused  to  sign  it  as  his  contract  or  bind  himself  by  it 
as  an  instrument  of  writing. 

No  cases  precisely  in  point  have  been  cited  to  us, 
nor  in  considerable  research  among  the  authorities 
have  we  been  able  to  find  one  entirely  similar  in  its 
facts.  We  think,  however,  that  the  case  is  covered 
by  the  general  principles  of  the  law,  and  that  these 
are  well  stated  and  elucidated  in  Bartlett  v.  Tucker, 
104  Mass.  336,  6  Am.  Rep.  240,  the  opening  para- 
graph of  the  opinion  in  which  case  reads : 

'^It  is  well  settled  that  any  person  taking  a  negoti- 
able promissory  note  contracts  with  those  only  whose 
names  are  signed  to  it  as  parties,  and  cannot  there- 
fore maintain  an  action  upon  the  note  against  any 
other  person.  That  rule,  of  course,  does  not  preclude 
charging  a  party  who,  instead  of  the  name  by  which 
he  is  usually  known,  signs,  with  intent  to  bind  him- 
self thereby,  his  initials,  or  a  mark,  or  any  name 
under  which  he  is  proved  to  have  held  himself  out  to 
the  world  and  carried  on  business." 

The  judgment  of  the  court  below  is  affirmed* 
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The  Atchison,  Topeka  &  Santa  Fb  Railway  Com- 
pany AND  Leavenworth,  Northern  <fe  Southern 
Railway  Company  v.  Otto  Meyer. 

No.  11,820.    (e4Pac.697.) 

Railroads — Right  of  Way — Injunction,  Where  a  railway  com- 
pany is  seeking,  by  building  a  new  and  permanent  bridge  or 
making  a  permanent  and  safe  road-bed,  to  make  its  track  safe  for 
public  travel,  it  will  not  be  prohibited  from  so  doing  at  the  in- 
stance of  one  injured  thereby,  when  such  injury  is  comparatiirely 
small  and  may  be  easily  ascertained  and  compensated  for  in 
money. 

Error  from  Leavenworth  district  court ;  L.  A.  My- 
ers, judge.  Opinion  filed  April  6,  1901.  In  banc. 
Reversed. 

A.  A.  Hwrdf  W.  Littlefield,  and  0.  J.  TFood,  for  plain- 
tiffs in  error. 
L.  B.  Wheatj  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Cunningham,  J. :  Some  time  about  1886,  the  de- 
fendant the  Leavenworth,  Northern  &  Southern  Rail- 
way Company  constructed  a  line  of  railroad  across 
a  section  of  land  belonging  to  the  defendant  in 
error,  running  in  a  general  direction  from  north  to 
south.  It  crossed  a  natural  watercourse  known  as 
Wolf  creek.  In  crossing  this  creek  a  Howe  truss 
bridge  was  built  some  sixty  or  seventy  feet  in  length, 
which  was  placed  on  pile  piers  and  had  pile  or  trestle 
approaches  for  some  distance  at  either  end.  Faulty 
proceedings  in  condemnation  having  been  had,  the 
defendant  in  error  brought  suit  for  damages  occasioned 
by  the  building  of  such  road,  in  which  he  was  allowed 
,  for  the  land  taken  and  for  the  damages  to  the  land 
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not  taken.  The  Atchison,  Topeka  &  Santa  Fe  Rail- 
way Company  is  now  operating  said  line  of  road. 

In  1897  the  plaintiff  in  error,  for  the  purpose  of 
permanently  improving  this  road-bed  at  the  crossing 
of  the  creek,  constructed  two  stone  abutments  of  solid 
masonry  and  replaced  the  wooden  bridge  with  an 
iron-girder  bridge.  The  waterway  between  the  stone 
abutments  was  considerably  smaller  than  that  be- 
tween the  pile  supports  and  approaches  of  the  old 
bridge,  but  was  much  greater  than  that  required  for 
the  discharge  of  the  ordinary  flow  of  water,  and  in- 
deed, except  in  th6  highest  stages  of  water,  it  would 
not  obstruct  the  flow.  The  railway  company  was 
proceeding  to  fill  up  the  space  at  the  south  end  of  the 
new  bridge  with  a  solid  bank  of  earth,  for  the  purpose 
of  making  the  road-bed  more  permanent  and  safe. 
Up  to  this  time  the  defendant  in  error  had  had  an 
under-grade  passageway  for  his  stock  through  the 
space  occupied  by  the  south  pile  approach.  This 
under-grade  passage  would  be  destroyed  by  the  fill  pro- 
posed by  the  railway  company. 

Wolf  creek  entered  the  land  of  defendant  in  error 
across  its  north  line  and  pursued  a  southeasterly  di- 
rection to  the  bridge  in  question.  On  the  southwest 
side  of  the  creek  the  bank  was  a  bluflF  over  which  the 
water  would  never  fiow.  On  the  northeast  side  of  the 
creek,  the  banks  were  from  three  to  seven  feet  high, 
and  the  land  had  been  cultivated  well  down  to  the 
edge  of  these  banks.  In  very  high  stages  of  water, 
both  before  and  after  the  building  of  the  railroad 
bridge,  the  water  would  rise  above  these  banks  and 
overfiow,  to  a  greater  or  less  extent,  the  land  to  the 
northeast.  There  are  about  four  acres  in  the  angle 
between  the  railroad,  the  north  line  of  plaintiff's  land, 
and  Wolf  creek.     A  portion  of  this,  about  one  and 
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one-half  acres,  was  liable  to  be  overflowed  by  the  in- 
creased high  water  caused  by  making  the  proposed 
fill  of  earth  south  of  the  south  abutment.  These 
waters  would,  however,  soon  run  down,  being  rapidly 
discharged  through  the  waterway  under  the  bridge, 
remaining  upon  the  land  of  the  defendant  in  error 
comparatively  a  short  time. 

This  action  was  brought  by  the  defendant  in  error 
for  the  purpose  of  obtaining  a  permanent  injunction 
against  the  plaintiffs  in  error,  prohibiting  them  from 
making  this  earth  fill  south  of  the  south  abutment, 
alleging  as  reasons  therefor  that  he  would  be  deprived 
of  the  subway  as  a  passage  for  his  stock  from  one  por- 
tion of  his  land  to  the  other,  and  that,  in  times  of 
extraordinary  high  water,  the  four-acre  tract  of  land 
hereinbefore  spoken  of  would  be  flooded  to  a  greater 
extent  than  theretofore. 

The  railway  companies  answered  that  they  had  ac- 
quired a  right  to  construct,  operate  and  maintain  their 
line  of  railroad  in  such  manner  as  properly  to  perform 
their  duties  to  the  public  and  to  the  state  of  Kansas, 
and  that,  for  the  proper  maintenance  and  operation 
of  the  railroad,  it  was  necessary  to  replace  the  tem- 
porary structure,  built  of  piling  at  the  time  said  road 
was  constructed  upon  the  premises  described  in  plain- 
tiff's petition,  with  a  permanent  bridge  of  stone 
abutments,  in  order  to  make  such  road  safe,  and  that 
the  construction  of  the  bridge  and  stone  abutments 
would  in  no  manner  interfere  with  the  rights  or  privi- 
leges of  the  plaintiff. 

It  appeared  upon  the  trial  that  the  defendant  in 
error  had  two  over-grade  crossings,  and  that,  except 
for  a  few  hours  when  the  water  was  high,  his  cattle 
could  pass  under  the  new  bridge  between  the  stone 
abutments.     But  he  contended  that  the  space  occupied 
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by  the  trestlework  south  of  the  south  abutment  was 
open  at  the  time  he  obtained  his  verdict  in  his  action 
for  damages  caused  by  the  construction  of  the  railroad, 
and  that  he  was  awarded  damages  only  for  such  in- 
juries as  he  had  suffered  up  to  that  time,  and,  hence, 
never  having  been  paid  for  the  injuries  which  would 
come  to  him  by  reason  of  being  deprived  of  this  sub- 
way, he  was  entitled  to  have  it  kept  open.  On  the 
other  hand,  the  plaintiffs  in  error  contend  that  the 
issues,  evidence  and  instructions  of  the  court  in  the 
action  for  damages  were  such  that  it  must  now  be 
presumed  that  he  was  awarded  damages  compensat- 
ing him  for  being  deprived  of  said  subway.  The  court 
is  of  the  opinion  that  this  view  is  correct  and  if  for 
no  other  reason  than  this,  the  defendant  in  error  can- 
not maintain  his  action  on  this  branch  of  the  case. 

We  think  that  the  entire  contention  of  the  defendant 
in  error  is  without  equity.  This  trestlework  with  its 
wooden  bridge  was  but  a  temporary  structure,  and,  as 
is  well  known,  not  so  permanent,  safe  and  desirable 
as  a  road-bed  as  the  permanent  improvement  which 
plaintiffs  in  error  were  erecting.  Such  temporary 
structure  would  be  kept  up  with  greater  expense  to 
the  railway  company,  and  would  expose  the  traveling 
public  to  greater  danger.  To  shut  up  this  open  space 
by  earth  filling  would  discommode  the  defendant  in 
error  but  little,  for,  as  has  been  stated,  except  for  a 
few  hours  at  rare  intervals,  he  has  his  subway  a  few 
feet  to  the  north,  and  at  the  time  of  these  few  hours 
he  has  two  over-grade  crossings  near  by.  Not  to  shut 
it  up  by  such  earth  filling  means  constant  danger  to 
the  traveling  public  and  expense  to  the  railway  com- 
pany ;  and,  to  some  extent  at  least,  it  would  prevent 
the  railway  company  from  fulfilling  its  duty  to  the 
traveling  public.     The  advantage  to  Meyer  in  having 
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this  space  left  open  in  no  sense  corresponds  to  the  in- 
conyenience  and  injury  to  the  traveling  public  and  the 
railway  company  residtant  therefrom. 

Now,  as  to  the  extent  of  his  right  to  the  injunction 
because  of  the  increased  overflow  of  his  land.  As  has 
already  been  seen,  the  entire  piece  of  land  is  about 
four  acres,  and  of  this  only  about  one  and  one-half 
acres  would  be  affected  at  all  by  the  water  made  higher 
by  the  proposed  fill,  and  this  only  at  rare  intervals  and 
for  a  short  period  of  time.  It  is  impossible  in  the  na- 
ture of  things  that  much,  if  any,  damage  could  result 
to  the  defendant  in  error,  and,  if  damages  should  so 
result,  they  are  easily  measured  by  a  money  consid- 
eration, and  in  no  sense  can  be  great  or  irreparable. 

''In  our  judgment  such  occasional  overflow  of  a  few 
acres  of  land,  part  of  a  farm  of  more  than  100  acres, 
does  not  work  a  destruction  of  the  inheritance,  or  jus- 
tify the  granting  of  an  injunction  in  order  to  prevent 
irreparable  mischief/*  {Blaine  v.  Brady,  64  Md.  377, 
1  Atl.  609.) 

We  do  not  think  that  the  defendant  in  error  has 
shown  himself  entitled  to  the  interference  of  a  court 
of  equity  to  prevent  the  small  damage,  if  any,  he 
might  sustain.  We  do  not  understand  that  injunc- 
tion may  be  used  as  an  instrument  to  annoy  or 
harass  any  one  in  the  prosecution  of  a  legitimate 
enterprise,  and,  especially  so,  if  any  damage  which 
might  result  therefrom  can  be  easily  measured  and  be 
compensated  for  in  dollars  and  cents,  and  the  defend- 
ant is  able  to  respond  in  damages. 

Our  conclusion  is  that  the  contention  of  the  de- 
fendant in  error  is  without  merit,  and,  therefore,  the 
judgment  of  the  court  below  will  be  reversed,  with 
instructions  to  deny  the  injunction 
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Bbbbooa  J.  Bbbelet  v.  Kate  Tootle  et  al.  -wwi 

64-82g 
No.  11356.    (64Pac6aO.)  =^==- 

1.  RwTVOR^  Jurisdiction,    An  order  purporting  to  reyive  a  judg-  J2«iSi 
ment,  made  by  a  judge  who  has  no  authority  to  entertain  the  ap- 
plication or  grant  the  order,  is  a  nullity,  and  the  judgment  will 

stand  as  though  no  step  had  been  taken  or  order  made. 

2.  LimUation  of  Action — Statute  Construed,    Section 

23  of  the  civil  code  (Gen.  Stat.  1897,  ch.  95,  §  17;  Gen.  Stat.  1899, 
§  4267),  which  provides,  among  other  things,  that,  where  an  action 
is  begun  in  due  time  and  fails  otherwise  than  on  the  merits,  the 
plaintiff  may  commence  a  new  action  within  one  year  after  such 
failure,  has  no  application  to  revivor  proceedings,  and  an  unsuc- 
cessful attempt  to  obtain  an  order  reviving  a  judgment  does  not 
operate  to  extend  the  time  within  which  such  an  order  may  be 
made. 

Error  from  Decatur  district  court ;  Chas.  W.  Smith, 
judge.  Opinion  filed  April  6,  1901.  In  bane.  Af- 
firmed. 

Ricfuprd  8.  Harton,  and  /.  F.  Peters,  for  plaintiff  in 
error. 

WaggeneVf  Horton  &  OrTf  and  Edward  D.  Osbom,  for 
defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  J. :  This  was  a  second  attempt  to  obtain 
an  order  reviving  a  judgment,  and  was  made  about 
two  years  after  the  judgment  had  become  dormant. 
The  first  application  to  revive  the  judgment  was  made 
within  one  year  after  dormancy  and  within  the  time 
allowed  by  statute,  but  it  was  made  before  a  judge  at 
chambers  who  had  no  authority  to  entertain  the  ap- 
plication or  to  order  a  revivor.  Being  disqualified 
and  without  authority,  the  order  which  was  made  by 
him  was  'without  force  and  has  been  held  to  be  a  nul- 
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lity.    {Tootle  v.  Berkley,  60  Kan.  446,  56  Pac.  755.) 
The  time   within   which   an  order    reviving  a  dor- 
mant judgment  may  be  made  without  consent  is  one 
.year  from   the   time  when  it  could  have  been  first 
J  made.     (Civil    Code,    §§432,   433,  439;   Gen.  Stat. 
•1897,  ch.  95,    §§  431,    432,  438;    Gen.   Stat.   1899, 
'§§4697,  4698,  4704;  Tefft  v.  Citizens'  Bank ^  S6  Ke^n. 
457,  13  Pac.  783.)     As  the  present  application  was 
made  two  years  after  it  could  have  been  first  made,  it 
was  too  late,  unless  the  previous  illegal  attempt  to 
obtain  an  order  of  revivor  in  some  way  extended  the 
time  prescribed  in  the  statute.     The  plaintiff  relies  on 
section  23  of  the  civil  code  (Gen.  Stat.  1897,  ch.  95, 
§  17 ;  Gen.  Stat.  1899,  §  4267) ,  which  provides : 

''If  any  action  be  commenced  within  due  time  and 
a  judgment  thereon  for  the  plaintiflf  be  reversed,  or  if 
the  plaintiff  fail  in  such  action  otherwise  than  upon 
the  merits,  and  the  time  limited  for  the  same  shall 
have  expired,  the  plaintiflf,  or,  if  he  die  and  the  cause 
of  action  survive,  his  representatives  may  commence 
a  new  action  within  one  year  after  the  reversal  or 
failure.'' 

It  is  argued  that  a  proceeding  to  revive  was  begun  in 
good  time,  which  failed  otherwise  than  on  the  merits, 
and  that  the  present  proceeding  was  brought  within 
one  year  after  the  failure  and  within  the  time  allowed 
in  the  section  cited.  The  first  attempt  to  revive,  as 
we  have  seen,  was  an  absolute  nullity,  and  therefore 
the  case  stands  as  though  no  step  had  been  taken  or 
order  made  until  this  proceeding  was  begun.  A  pro- 
ceeding in  a  court  without  jurisdiction  is  not  an  ac- 
tion, nor  is  the  attempt  to  obtain  an  order  of  revivor 
before  such  a  tribunal  to  be  regarded  as  the  com- 
mencement of  an  action. 

There  is  a  stronger  reason,  however,  why  the  first 
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attempt  to  reyive  and  its  failure  do  not  operate  to 
extend  the  time.  In  our  opinion,  section  23  of  the 
civil  code  has  no  application  to  proceedings  in  revivor, 
which  are  summary  in  their  character  and  may  be 
had  before  a  court  or  judge  at  chambers.  That  sec- 
tion presupposes  an  existing  right  of  action  and  places 
a  limitation  on  the  remedy.  In  the  matter  of  a  revivor 
there  is  no  right  to  an  order,  nor  is  there  power  within 
the  court  or  judge  to  make  one,  unless  it  is  made 
within  one  year  after  it  could  have  been  first  made. 
The  limitation  in  section  23  refers  to  the  commence- 
ment of  actions,  and  fixes  the  time  within  which  a 
party  must  judicially  assert  his  claim,  while  the  limi- 
tation on  revivor  relates  to  the  power  of  the  court  and 
fixes  a  limit  for  the  final  determination  of  the  matter 
and  the  granting  of  an  order.  The  first  is  a  limitation 
on  the* remedy,  while  the  second  operates  as  a  condition 
on  the  right  itself,  and,  if  a  party  fails  to  bring  him- 
self within  the  condition,  the  right  to  a  revivor  does 
not  exist  and  there  is  no  power  in  the  court  to  revive 
the  dormant  judgment. 

We  conclude  that  the  restrictions  on  revivor  are  not 
to  be  regarded  as  ordinary  statutes  of  limitation,  and 
that  section  23  of  the  code  has  no  application  to  revivor 
proceedings. 

The  ruling  of  the  district  court  refusing  the  order 
will  be  affirmed* 
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The  Boabd  of  County  Commissioners  of  the  County 
OF  Sedgwick  v.  The  City  of  Wichita  et  al. 

No.  11,897.    (64PA0.62L) 

1.  Taxation — Cities  of  First  Class.  Section  1,  chapter  260,  Laws 
of  1895  (|Gen.  Stat.  1897,  ch.  32,  §§  75, 79;  Gen.  Stat.  1899,  §848), 
repeals  so  much  of  paragraph  6940  of  the  General  Statutes  of  1888 
as  provided  that  penalties  accruing  upon  taxes  levied  in  a  city  of 
the  first  class,  for  city  purposes,  **  should  be  credited  to  the  county 
fund." 

2.  Penalties  and  Interest.    As  the  law  of  this  state  now 

stands,  cities  of  the  first  class  are  entitled  to  receive  from  the 
county  treasurer  of  the  counties  in  which  such  cities  are  located 
their  "proportion  of  penalties  and  interest"  accruing  upon  delin- 
quent taxes. 

3.  Board  of  Education,    As  to  taxes  levied  in  such  city 

for  school  purposes,  the  penalties  charged  thereon,  if  they  become 
delinquent,  must  "  be  credited  to  the  county  fund,"  while  the  in- 
terest must  be  paid  over  to  the  board  of  education. 

Error  from  Sedgwick  district  court ;  D.  M.  Dalb, 
judge.  Opinion  filed  April  6,  1901.  In  bane.  Af- 
firmed and  modified. 

Amidon  &  Conly,  for  plaintiff  in  error. 
A .  E.  Helm,  for  defendants  in  error. 

The  opinion  of  the  court  was  deliyered  by 

Cunningham,  J. :  A  large  amount  of  taxes  leyied 
upon  property  within  the  city  of  Wichita,  a  city  of  the 
first  class,  for  city  purposes,  became  delinquent. 
This,  together  with  the  penalties  and  interest  thereon, 
was  collected  by  the  county  treasurer  of  Sedgwick 
county.  An  action  was  brought  against  the  board  of 
county  commissioners  of  Sedgwick  county  by  the  city 
to  compel  the  payment  to  it  of  its  proportion  of  sach 
penalties  and  interest.  The  board  of  education  of  the 
city  of  Wichita  intervened  in  the  action  and  claimed 
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that  it  had  a  right  to  receive  the  penalties  and  interest 
which  had  accrued  on  the  taxes  levied  for  school  pur- 
poses. The  court  below  found  for  the  plaintiff  and 
for  the  board  of  education.  The  board  of  county  com- 
missioners brings  the  case  to  ihis  court. 

The  question  involved  is  this :  As  between  the  county 
and  a  city  of  the  first  class  within  the  county,  and  as 
between  the  county  and  the  board  of  education  of  such 
city,  which  is  entitled  to  the  penalties  and  interest  ac- 
cruing upon  delinquent  taxes  levied  on  property  within 
such  city  for  city  and  school  purposes  ?  This  ques- 
tion, of  course,  must  be  solved  by  reference  to  the 
statutes. 

Section  143  of  chapter  158,  General  Statutes  of  1897 
(Gen.  Stat.  1889,  ^6940;  Gen.  Stat.  1899,  §7281), 
being  the  section  which  provides  for  the  addition  of 
penalties  to  taxes  not  paid  at  the  time  the  same  be- 
come due,  closes  with  these  words:  *' Provided,  all 
penalties  shall  be  credited  to  the  county  fund  and  all 
rebates  charged  to  the  same  fund."  The  county  com- 
missioners claim  the  penalties  and  interest  in  question 
under  and  by  virtue  of  this  provision.  This  section  is 
a  part  of  the  general  law  on  the  subject  of  assessment 
and  taxation,  and  was  enacted  in  1876,  and  must  be 
held  to  determine  the  question  in  favor  of  the  county 
as  to  penalties  at  least,  unless  it  has  been  changed  by 
subsequent  legislation.  It  will  be  observed,  however, 
that  this  provision  applies  only  to  penalties,  and  says 
nothing  about  interest. 

By  section  1  of  chapter  260,  Laws  of  1895  (Gen. 
Stat.  1897,  ch.  32,  §§  75,  79 ;  Gen.  Stat.  1899,  §  842) , 
the  legislature  amended  paragraph  666  of  the  General 
Statutes  of  1889,  which  paragraph  is  a  part  of  the  act 
relative  to  cities  of  the  first  class.     This  amendment, 

45— 62KAII. 
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80  far  as  it  relates  to  the  question  at  bar,  is  as  fol- 
lows: 

**The  county  treasurer  shall,  on  January  15,  April 
15,  July  15  and  October  15  of  each  year  (or  oftener,  if  re- 
quired by  the  city  council ) ,  pay  over  to  the  city  treas- 
urer all  moneys  and  evidence  of  indebtedness  collected 
for  and  payable  to  any  city  of  the  first  class,  its  propor- 
tion of  penalties  and  interest,  and  make  a  full,  itemized 
statement  thereof  to  the  mayor  and  council.'' 

It  is  under  the  provision  of  the  italicized  portion  of 
this  section  that  the  city  claims  it  is  entitled  to  recover. 
We  agree  with  this  claim.  This  entire  matter  is  ooe 
clearly  for  the  legislature  to  determine,  and  the  latest 
expression  of  the  legislative  will  must  control.  While 
repeals  by  implication  are  not  favored,  and  while  the 
latest  act  contains  no  express  repeal  of  the  provision 
quoted  from  the  general  taxation  law,  it  is  clear  that 
these  two  sections  of  our  statute  cannot  stand  together. 
There  is  no  opportunity  for  any  construction  which 
will  give  eflfect  to  both.  Either  the  county  is  entitled 
to  these  penalties,  under  section  143,  or  the  city  is  en- 
titled to  them,  under  the  last-quoted  section,  and  we 
think  it  is  clear  that  the  legislature  intended  the  lat- 
ter. {Elliott  V.  Lochnane  and  others,  1  Kan.  126;  Boni- 
fa/nt  V.  Doniphan  and  Walker,  3  id.  33  ;  Bartlett,  Treas.i 
V.  A.  T.  &  S.  F.  Rid.  Co.,  32  id.  134,  4  Pac.  178.)  This 
construction  is  also  consonant  with  the  natural  rights 
in  the  case.  These  penalties  were  laid  upon  the  tax- 
payer to  induce  prompt  payment  of  taxes  when  due, 
and  as  compensation  to  the  municipality  for  its  delay 
in  receiving  the  same  when  due,  and  there  is  no  rea- 
son apparent  to  us,  in  the  absence  of  positive  statute 
requiring  it,  why  the  penalties  which  accrue  upon 
taxes  levied  for  city  purposes  should  not  go  to  the 
city. 
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As  noted,  the  above  provision  on  which  the  county 
relies  purports  to  give  only  the  penalty,  and  does  not 
pretend  to  carry  interest  accruing  upon  tax-sale  cer- 
tificates. As  a  general  proposition,  interest  goes  tc^ 
augment  the  fund  and  becomes  a  part  of  it,  and  is  en- 
titled to  be  received  by  the  owner.  We  think  the 
court  below  was  clearly  right  in  adjudging  that  both 
penalties  and  interest  on  the  delinquent  taxes  assessed 
for  city  purposes  be  paid  over  to  the  city  treasurer. 

The  question,  however,  as  to  the  rights  of  the  board 
of  education  is  a  difi^erent  one.  There  is  no  provision 
to  be  found  in  the  statute  giving  rights  to  the  board  of 
education  like  the  one  under  which  the  city  claims. 
We  are  left,  therefore,  in  the  solution  of  this  question, 
to  the  provision  of  section  143,  quoted  above,  which 
gives  all  penalties  to  the  county  general  fund.  We 
are  unable  to  see  why  this  provision  is  not  decisive  as 
to  the  disposition  of  penalties  on  school  taxes,  for  we 
think  that  the  legislature  may  direct  where  such 
penalties  shall  be  applied.  It  need  not  have  provided 
a  penalty  at  all,  but  having  provided  one,  it  had  the 
right  to  direct  where  it  should  go.  This  direction  not 
applying  to  interest  upon  tax-sale  certificates,  so  much 
of  such  interest  as  would  be  proportional  to  the  school 
tax  therein  would  become  a  part  of  the  school  tax, 
and  must  be  distributed  with  that  tax,  the  legislature 
having  made  no  other  disposition  of  it. 

The  board  of  education  urges  that,  inasmuch  as  this 
court  has  decided  that  penalties  as  well  as  interest  be- 
come a  part  of  the  taxes,  the  provision  of  said  section 
143,  under  which  the  commissioners  claim,  is  uncon- 
stitutional, because  inconsistent  with  section  4  of  ar- 
ticle 11  of  our  constitution,  which  provides :  "No  tax 
shall  be  levied  except  in  pursuance  of  a  law,  which 
shall  distinctly  state  the  object  of  the  same ;  to  which 
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object  only  such  tax  shall  be  applied."     We  do  not 
think,  however,  that  this  position  is  tenable. 

It  is  true  that  in  the  cases  of  The  State  ^  ex  rei.,  v, 
Bowker,  4  Kan.  115,  and  Kansas  Pacific  Rly.  Co.  v.  Am- 
vine,  Treas,,  etc.,  10  id.  318,  it  was  held  that  penalties 
and  interest  become  a  part  of  the  tax  and  must  be 
treated  in  the  collection  thereof  as  the  tax ;  but  the 
question  whether  the  legislature  might  not  make  dis- 
position of  such  penalties,  or  even  of  interest,  to  other 
objects  than  that  to  which  the  tax  itself  was  devoted 
was  not  involved  or  passed  upon ;  and  we  hold  that, 
in  the  absence  of  legislative  disposition  of  penalties 
and  interest,  the  same  would  attach  to  and  be  disposed 
of  the  same  as  the  original  tax  itself.     {Smith  v.  City 
of  Frankfort,  2  Kan.  App.  411,  42  Pac.  1003.)    In  this 
case,  however,  the  legislature  has  otherwise  disposed 
of  the  penalties  accruing  on  school  taxes,  and  to  the 
extent  which  the  court  below  awarded  such  penalties 
to  the  board  of  education  it  erred. 

This  case  will  be  disposed  of  by  affirming  the  judg- 
ment of  the  court  below  rendered  in  favor  of  the  citjr 
of  Wichita,  and  by  modifying  the  judgment  rendered 
in  favor  of  the  board  of  education  by  directing  that 
the  court  enter  judgment  in  favor  of  the  board  of  edu- 
cation for  the  interest,  and  against  it  for  the  penalties, 
on  school  taxes.  The  costs  of  this  court  will  be  di- 
vided between  the  board  of  county  commissioners  aud 
the  board  of  education. 

Johnston,  J.  (dissenting)  :  The  penalties  upon  de- 
linquent school  taxes  are  added  to  and  in  law  become 
a  part  of  the  school  taxes.  {The  State,  ex  rel.,  v.  Bwc- 
kevy  4  Kan.  114 ;  Kansas  Pacific  Ely.  Co.  v.  AmriMi  W 
id.  318  ;  Smith  v.  City  of  Frankfort,  2  Kan.  App.  til, 
42  Pac.  1003  ;   The  City  of  BwrlingUm  v.  TheB.&  U. 
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R.  R.  Co.  41  Iowa,  134.)  It  may  be  doubted  whether 
the  legislature  intended,  by  the  proviso  in  section  7281 
of  the  General  Statutes  of  1899,  to  divert  school  taxes 
raised  for  the  payment  of  teachers'  wages  and  the 
maintenance  of  schools  to  a  wholly  diflferent  object 
and  to  the  use  and  benefit  of  another  municipality ; 
but  if  such  was  its  intention  it  is  entirely  beyond  its 
legislative  power.  (Const.,  art.  11,  §4;  The  Staie  v. 
City  of  Emporia,  57  Kan.  710,  47  Pac.  833.) 


ViDA  Bush  v.  Union  Pacific  Railroad  Company.  m  709 

66    744 
No.  11.8W.    (64  Pae.  624.)  66    806 

1.  Bailroabs — Injury  at  Crossing,  One  attempting  to  cross  a 
railroad-track  on  a  public  highway,  who  is  familiar  with  and  re- 
lies, upon  a  rule  of  the  company  which  prohibits  trains  from  fol- 
lowing one  another  within  ton  minutes,  is  guilty  of  contributory 
negligence  in  going  upon  the  track  without  looking  and  listening 
for  an  approaching  train;  and  this  is  true,  although  the  train 
which  caused  the  injury  was  a  **  wild  train  "  and  followed  the  pre- 
ceding one  within  one  or  two  minutes. 

2.  Contributory  Negligence.    The  object  that  attraoto 

the  attention  of  a  trayeler  so  that  he  is  excusable  in  not  lookmg 
and  listening  for  an  approaching  train  before  going  upon  the 
crossing  of  a  railroad-track  on  a  public  highway  must  be  some- 
thing that  threatens  danger  or  conf ulies  or  perplexes  such  trayeler. 

3.  Negligence  of  One  Biding  with  Another.    Where  ono 

person  is  riding  with  another  for  the  mutual  pleasure  of  both, 
with  equal  opportunity  to  see  and  ability  to  appreciate  the  danger, 
and  is  in  fact  looking  out  for  herself,  but  makes  no  effort  to  aToid 
the  danger,  she  is  chargeable  with  the  want  of  care  which  results 
in  injury. 

Error  from  Shawnee  district  court;  Z.  T.  Hazbn, 
judge.  Opinion  filed  April  6,  1901.  In  banc.  Af- 
firmed. 
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This  action  was  brought  by  the  plaintiflF  in  error  to 
recover  damages  for  injuries  which  she  claims  she 
sustained  at  a  railroad -crossing  by  reason  of  the  negU- 
gence  of  the  defendant  in  error. 

The  facts  are  substantially  as  follows  :  The  plaintiff, 
a  young  lady,  was  invited  by  W.  A.  C.  Bowhay  to  ride 
with  him  on  the  evening  of  August  16,  1899.  They 
drove  east  on  what  is  called  the  Grantville  road  to 
Calhoun  bluffs.  This  road  runs  east  on  the  north  side 
of  the  Santa  Fe  and  Union  Pacific  tracks  for  about 
three-fourths  of  a  mile  from  Topeka,  where  it  crosses 
the  tracks,  and  from  there  it  runs  on  the  south  side 
of  the  Union  Pacific  and  within  seventy-five  feet  of 
its  tracks,  and  between  it  and  the  river  to  the  bluffs. 
They  started  on  their  return  trip  at  about  9 :  15  or 
9 :  20,  and  drove  slowly  back  on  the  same  road,  until 
they  arrived  within  150  or  200  feet  of  the  crossing  of 
these  two  tracks.  Their  attention  was  attracted  to  a 
freight-train  on  the  Union  Pacific  railroad  coming 
from  the  east.  They  stopped  for  this  train  to  pass. 
They  then  proceeded,  and,  as  they  started,  both  of 
them  looked  down  the  track  to  ascertain  if  another 
train  was  coming,  and  none  was  in  sight.  In  driving 
from  the  point  where  they  stopped  for  the  train  to 
pass,  until  they  arrived  within  fifty  feet  of  the  cross- 
ing, they  were  driving  in  a  westerly  direction  parallel 
with  the  track.  At  this  point  the  joad  turned  at  a 
right  angle  to  the  right  to  cross  the  track.  From  this 
Ijoint  either  could  have  seen  this  approaching  train  at 
least  1300  feet.  From  the  time  they  started  from  the 
point  where  they  had  stopped  for  the  freight-train, 
neither  of  them  looked  again  until  the  front  feet  of  the 
:  horse  were  upon  the  first  rail  of  the  track,  when  the 
plaintiff  in  error  looked  down  the  railroad,  saw  the 
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train,  and  exclaimed  that  a  train  was  approaching. 
Bowhay  made  an  efifort  to  get  out  of  the  way,  but  the 
train  struck  the  horse,  killing  it,  demolishing  the 
buggy,  and  seriously  injuring  the  plaintifif  in  error. 

Neither  of  them  was  familiar  with  this  crossing. 
Bowhay  had  crossed  it  but  once  prior  to  this  time,  and 
that  was  in  the  preceding  July,  on  a  dark  night,  and 
in  approaching  it  this  time  he  says  that  he  was  not 
fully  aware  of  what  crossing  it  was.  This  was  a  clear 
moonlight  night,  no  wind  blowing.  Bowhay  testi- 
fied that  he  thought  he  was  perfectly  safe  in  cross- 
ing, as,  under  the  rules  of  the  company,  one  train 
could  not  follow  another  in  less  than  ten  minutes.  He 
was  not  expecting  a  train  from  that  direction  for  at 
least  ten  minutes,  because  of  the  fact  that  the  freight 
had  just  passed.  The  plaintifif  in  error  did  not  testify 
on  this  question.  This  crossing  is  about  three-fourths 
of  a  mile  from  Topeka.  The  highway  upon  which 
these  people  were  driving  is  one  of  the  main  highways 
into  the  city.  The  other  roads  from  that  side  of  the 
city,  and  beyond  this  point,  intersect  this  road  before 
reaching  this  crossing.  This  road  is  used  very  con- 
considerably,  not  only  by  persons  coming  to  and  going 
home  from  the  city,  but  by  residents  of  Topeka  who 
drive  out  in  the  evening  for  pleasure.  The  distance 
between  the  Santa  Fe  and  Union  Pacific  tracks  at  this 
point  is  ninety-nine  feet. 

This  incoming  passenger-train  neither  blew  the 
whistle  at  the  whistling-post  nor  rang  the  bell  at  the 
crossing.  It  was  behind  time  and  running  at  about 
its  usual  schedule  rate — fifty  miles  an  hour.  When 
the  freight  had  cleared  the  crossing,  these  parties 
started  to  drive  across,  and  the  time  between  which 
the  freight-train  had  cleared  this  crossing  and  the  ar- 
rival of  tiie  passengeri  according  to  the  evidence,  could 
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not  have  exceeded  two  minutes  and  may  not  have  ex- 
ceeded one. 

When  the  plaintiff  in  error  had  introduced  her  evi- 
dence and  rested,  the  defendant  in  error  filed  a  de- 
murrer thereto,  which  the  court  sustained,  and  a 
judgment  was  rendered  agaiiist  the  plaintiff  in  error 
for  costs.  She  brings  the  case  to  this  court  alleging 
error. 

Allen  &  Allen,  for  plaintiff  in  error. 
A.  L.  Williams,  N.  H.  Loomie,  and  R.  W.  Blair,  for 
defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Gbebne,  J. :  It  is  not  contended  by  counsel  that 
plaintiff  in  error  is  entitled  to  recover  in  this  action 
unless  her  conduct  in  going  upon  the  railroad -crossing 
without  looking  for  an  approaching  train  can  in  some 
way  be  excused.  They  forcibly  insist  that  she  is  ex- 
cusable in  that  the  railroad  company,  by  its  agents, 
negligently  and  wrongfully  misled  and  put  her  off 
her  guard,  and  that,  but  for  such  negligence  and 
wrongful  acts,  ^he  would  not  have  gone  upon  the 
track.  It  is  claimed  that,  being  a  young  woman  of 
only  seventeen  years,  she  should  not  be  held  to  that 
strict  accountability  required  of  one  of  maturer  years. 
It  is  further  contended  that,  even  if  Bowhay  was 
guilty  of  contributory  negligence,  such  negligence 
was  not  imputable  to  her. 

In  Elliott  on  Railroads,  section  1171,  the  principle 
involved  in  this  first  proposition  is  stated  as  follows : 

**  Where  the  employees  of  a  railroad  company,  by 
negligence  or  wrongful  acts,  mislead  a  traveler  and 
put  him  off  his  guard,  the  company  may  be  liable,  al- 
though the  traveler  may  have  done  that  which  but  for 
the  wrongful  or  negligent  acts  of  the  company  most 
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have  been  considered  negligence  on  his  part.  The 
negligence  of  the  company  will  not,  however,  excuse 
the  traveler  for  a  failure  to  himself  exercise  ordinary 
care.*' 

It  is  but  ordinary  care  for  one  who  is  attempting  to 
cross  a  railroad-track  to  look  for  an  approaching  train, 
and  no  negligence  on  the  part  of  defendant  in  error 
would  excuse  the  plaintiflF  in  error  from  exercising 
such  care.  One  attempting  to  cross  a  railroad-track 
must  use  his  senses  of  sight  and  hearing  and  not  rely 
entirely  upon  some  rules,  or  supposed  rules,  of  the 
company.  The  rules  put  in  operation  from  time  to 
time  by  a  railroad  company  regulating  the  speed  of 
its  trains,  the  distance  each  shall  run  or  the  time  or 
distance  such  trains  shall  remain  apart  are  mere  con- 
veniences better  to  enable  such  company  systematic- 
ally to  carry  on  its  business,  and  are  not  intended  to 
be  a  warning  or  notice  to  the  public  that  trains  will 
not  be  run  except  on  schedule  time. 

In  T.  W.  &  W.  R.  W.  Co.  v.  Jones,  76  111.  311,  315, 
in  speaking  of  irregular  trainsi  the  court  used  this 
language : 

"There  is  nothing  which  can  relieve  a  person  from 
the  duty  of  exercising  due  care  and  caution  at  a  rail- 
road-crossing. It  is  not  always  the  case  that  trains 
are  on  time,  as  is  well  known ;  hence  the  pressing  ne- 
cessity of  using  vigilance,  care  and  caution  at  all 
times.'' 

In  Wilds  V.  The  H.  R.  R.  R.  Co.,  29  N.  Y.  325,  it 
was  remarked  that  "no  one  can  be  secure  against  be- 
ing met  by  an  engine  except  by  ascertaining  by  his 
own  senses  that  no  train  is  approaching  in  either  di- 
rection within  a  distance  which  will  endanger  his 
safety.'*    In  Wilcox  v.  Rome,  Watertown  &  Og.  R.  R. 
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Co.,  39  N.  Y.  358,  362,  the  court,  in  quoting  this 
language,  said : 

** There  is  much  force  in  this  suggestion;  and  it 
would,  in  my  opinion,  furnish  a  very  imperfect  and 
unsafe  protection  to  a  traveler  to  rely  merely  upon 
his  knowledge  of  the  time-table,  or  upon  the  fact 
that  an  unusual  train  had  passed  in  an  opposite  direc- 
tion, and,  therefore,  none  other  could  be  expected. 
The  reason  urged,  I  think,  furnishes  no  suflScient 
excuse  for  the  neglect  of  the  deceased  to  use  his  fac- 
ulties, and  for  neglecting  to  exercise  a  proper  degree 
of  vigilance  and  care.'* 

"Swiftly  moving  and  irregular  trains  are  to  be  ex- 
pected at  such  crossings,  and  it  is  the  duty  of  persons 
about  to  go  upon  them  to  look  and  listen  for  such 
trains,  as  well  as  for  those  upon  time  or  which  move 
slowly.'*  {Judson  v.  Great  Northern  Ry ,  Co.fQS  Minn. 
248,  65  N.  W.  447.) 

A  traveler  should  always  approach  a  railway-cross- 
ing under  apprehension  that  a  train  is  liable  to  come 
at  once,  and,  while  he  may  presume  that  those  in 
charge  will  obey  the  law  by  giving  the  signals,  the 
law  will  nevertheless  require  that  he  obey  the  in- 
stincts of  self-preservation  and  not  thrust  himself  inio 
a  situation  which,  notwithstanding  the  failure  of  the 
company,  he  might  have  avoided  by  the  careful  use 
of  his  senses. 

'*So  that  it  seems  that,  though  a  person  or  traveler 
may  know  the  usual  time  of  the  running  of  different 
trains,  from  the  fact  that  they  may  know  that  a  train 
has  passed,  and  that  another  train  will  not  be  along 
for  some  time,  according  to  their  information  or  the 
time-table,  it  does  not  relieve  him  of  the  duty  of 
observing  care  and  prudence,  or  of  using  his  fabulties 
when  he  approaches  and  attempts  to  cross  a  railroad- 
track.  .  .  .  He  who  fails  to  exercise  this  pre- 
caution, when  there  are  no  circumstances  to  disturb 
his  judgment  or  impede  his  action  at  the  time,  is  not 
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using  ordinary  care.'*     {Durbinv.  Oregon  R.  R.  etc. 
Co.,  17  Ore.  5,  11  Am.  St.  R.  778,  17  Pac.  5.) 

**The  fact  that  the  train  is  behind  time,  and  is  run- 
ning faster  than  usual  at  the  crossing,  does  not  excuse 
him  from  exercising  the  care  and  caution  required  of 
him  when  the  train  is  running  at  its  usual  rate." 
{The  Cincinnati,  Indianapolis,  St.  Louis  &  Chicago 
Ry.  Co.  V.  Howard,  124  Ind.  280,  24  N.  E.  892,  8  L.  R. 
A.  593.) 

We  have  held  that  it  is  negligence  per  se  for  a  rail- 
road company  to  run  its  train  over  a  crossing  without 
sounding  a  whistle,  but  we  have  also  held  that  this 
does  not  excuse  one  attempting  to  cross  a  track  from 
listening  and  looking  for  approaching  trains. 

It  is  also  contended  that  the  plaintiff  in  error  is  ex- 
cusable for  not  exercising  ordinary  care  because  of 
the  fact  that  this  train  was  running  fifty  miles  per 
hour,  an  unusually  high  rate  of  speed,  at  this  particular 
crossing.  The  only  evidence  on  this  point  is  the  tes- 
timony of  Geo.  W.  Veale,  jr.,  who  says  he  was  on  the 
train  ;  that  it  was  running  on  its  schedule  time — about 
fifty  miles  an  hour — when  it  passed  this  crossing. 
This  road  is  considerably  traveled,  but  no  persons 
were  there  on  this  particular  evening  beside  plaintiff 
in  error  and  Mr.  Bowhay. 

Another  contention  of  plainMff  in  error  on  this 
point  is  that  her  attention  was  attracted  to  the  outgo- 
ing freight-train  which  had  just  passed  the  crossing 
over  which  she  wished  to  travel.  We  think  in  this 
there  can  be  found  no  excuse  whatever.  This  train 
threatened  no  daciger ;  it  had  passed  the  crossing  over 
which  she  desired  to  go  and  was  rapidly  receding 
from  sight.  It  must  be  true  that  an  object  which  at- 
tracts the  attention  of  one  attempting  to  cross  a  rail- 
road which  will  excuse  him  from  looking  and  listening 
for  an  approaching  train  must  be  one  that  necessarily 
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distracts  his  attention ;  it  must  be  one  that  at  least 
indicates  danger  or  some  risk ;  it  must  be  an  object 
or  a  condition  that  has  a  tendency  to  perplex  or  con- 
fuse him  at  a  time  when  it  is  demanded  of  him  that 
he  exercise  judgment  and  act  promptly.  Certainly 
the  departure  of  the  freight-train,  attended  with  no 
unusual  circumstances,  was  not  sufficient  to  excuse 
one  from  exercising  ordinary  care  when  attempting 
to  cross  a  railroad- track  on  a  highway.  The  plaintiff 
in  error  knew  that  she  was  approaching  a  railroad- 
crossing;  she  was  compelled  to  stop  for  a  passing 
freight- train.  She  made  this  stop  150  or  200  feet 
from  the  crossing.  The  evening  was  still,  no  wind 
blowing,  and  nothing  to  prevent  her  from  hearing  the 
approaching  train  except  the  noise  of  the  departing 
freight-train.  When  within  fifty  feet  of  the  crossing 
she  could  have  seen  this  train  1300  feet  away.  From 
that  time  she  neither  looked  nor  listened. 

It  is  contended  by  plaintiff  in  error  that,  if  Bowhay 
was  guilty  of  contributory  negligence  in  driving  upon 
the  track  without  looking  or  listening  for  approaching 
trains,  such  negligence  is  not  imputable  to  the  plain- 
tiff in  error.  The  want  of  care  which  resulted  in  in- 
jury to  the  plaintiff  in  error  is  chargeable  to  her. 
They  were  both  engaged  in  a  common  purpose,  mu- 
tual pleasure.  Her  opportunity  and  ability  to  see 
and  appreciate  the  danger  were  equal  to  his ;  she  was 
in  no  way  relying  upon  him.  It  is  true  he  furnished 
the  vehicle  and  did  the  driving,  but  she  seems  to  have 
acted  independently  of  him.  When  they  started  from 
the  point  where  they  had  stopped  for  the  freight-train, 
she  saw  the  track,  knew  they  intended  to  cross  it, 
appreciated  the  danger,  and  did  not  advise  or  suggest 
that  they  be  more  cautious,  but  did  look  for  an  ap- 
proaching train,  and  was,  in  fact,  the  first  to  see  it. 
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The  case  of  Reading  Township  v.  Telfer,  57  Kan.  798, 
48  Pac.  134,  relied  upon  by  counsel  for  plaintiff  in 
error,  is  easily  distinguishable.  In  that  case  there 
was  no  charge  made  that  Mrs.  Telfer  was  guilty  of 
conlributory  negligence.  The  only  question  was 
whether  or  not  the  contributory  negligence  of  the 
husband  was  imputable  to  her.  In  this  case,  the  di- 
rect charge  is  made  that  plaintiflf  in  error  was  herself 
guilty  of  contributory  negligence.  In  Donnelly  v. 
Brooklyn  GityR.  R.  Co.,  109  N.  Y.  16,  22,  15  N.  E.  733, 
the  court,  in  speaking  of  the  negligence  of  one  who  is 
riding  with  and  accompanying  the  driver,  said : 

**We  think  the  plaintiff  was  chargeable  with  the 
neglect  of  his  comrade.  He  was  conscious  of  the  dan- 
ger and  apparently  made  no  objection  or  effort  to 
avoid  it.  He  was  engaged  in  a  common  employment 
with  Mr.  McNally.  He  had  full  control  of  his  own 
actions,  and,  though  on  the  safe  track,  did  not  object 
when,  after  telling  McNally  to  turn  out,  they  turned 
upon  the  dangerous  track." 

In  BHckell  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  120 N.  Y. 
290,  293,  24  N.  E.  449,  the  court  said :  ''It  is  no  less 
the  duty  of  the  passenger,  where  he  has  the  opportun- 
ity to  do  so,  than  of  the  driver,  to  learn  of  danger  and 
avoid  it  if  practicable.*' 

We  think  the  demurrer  to  the  evidence  was  prop- 
erly sustained  and  the  judgment  of  the  court  below 
will  be  affirmed. 
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The  City  op  Kansas  City  v.  Wm.  R.  Smiley  et  al. 

No.  11,862.    (64  Pae.  618.) 

Omro  OF  THK  First  Cj^abb—  Sewers— Injunction,  Where  a  city 
of  i;he  first  class  is  proceediog  to  construct  a  sewer,  and,  having 
declared  such  improvement  necessary,  has  let  a  contract  for  the 
work,  but  has  not  apportioned  the  cost  of  the  same,  or  caused  any 
tax  to  be  assessed  against  the  lots  within  the  sewer  district,  an 
action  by  an  owner  of  real  estate  in  such  district  to  enjoin  the  city 
from  levying  against  his  property  assessments  or  taxes  for  the  cost 
of  such  improvements  is  prematurely  commenced  and  cannot  be 
maintained. 

Error  from  Wyandotte  district  court ;  E.  L.  Fischer, 
judge.  Opinion  filed  April  6,  1901.  In  banc.  Re- 
versed. 

STATEMENT. 

This  action  was  commenced  on  the  20th  of  Feb- 
ruary, 1900,  by  William  R.  Smiley,  to  enjoin  the  city 
of  Kansas  City  from  building  a  sewer.  A  few  days 
after  the  commencement  of  said  action  the  defendants 
in  error  A.  Horstman  and  S.  S.  Kirby  were  allowed 
to  intervene  and  to  file  separate  answers  therein,  in 
which  they  asked  for  an  injunction  against  the  con- 
struction of  the  sewer,  and  against  the  levy  of  assess- 
ments on  their  property  to  pay  for  the  construction  of 
the  same.  The  action  was  tried  on  the  29th  of  April, 
1900,  and  at  the  trial  the  orginal  plaintiff,  Smiley, 
abandoned  the  prosecution  of  the  suit  commenced  by 
him.  Judgment  was  rendered  by  the  court  against 
him  and  in  favor  of  the  interveners,  Horstman  and 
Kirby,  enjoining  the  city  and  the  contractor,  T.  J. 
Enright,  from  constructing  said  sewer,  and  the  city 
from  levying  assessments  or  taxes  for  the  cost  thereof 
Against  the  property  of  said  A.  Horstman  and  S.  S. 
Kirby,  or  any  other  persons. 
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The  court  made  findings  of  fact,  from  which  it 
appears  that  the  city  had  let  a  contract  for  the  con- 
struction of  such  sewer,  and  had  taken  the  usual  pre- 
liminary steps  for  the  construction  of  the  same,  but 
had  not  apportioned  or  attempted  to  levy  a  tax  on  any 
of  the  real  estate  liable  to  be  assessed  and  taxed  for 
the  construction  of  such  sewer.  Finding  No.  19  was 
as  follows:  "There  is  no  evidence  in  this  case  that 
any  assessment  had  been  levied  upon  any  property 
for  the  payment  of  the  cost  of  the  construction  of  the 
sewer  in  controversy." 

T.  A.  Pollock,  city  counselor,  and  P.  D.  Hutehings, 
city  attorney,  for  plaintiff  in  error. 

Cowden  &  SneU,  and  /•  A.  Smith,  for  defendants  in 
error. 

The  opinion  of  the  court  was  delivered  by 

Ellis,  J. :  This  action  was  prematurely  brought. 
The  court  below  properly  held  that  the  original  plain- 
tiff, Smiley,  could  not  maintain  his  action,  and  the 
defendants  Horstman  and  Kirby  can  have  no  stand- 
ing in  court  for  the  purpose  of  contesting  generally 
the  right  of  a  city  to  construct  a  proposed  improve- 
ment, but  can  only  be  heard  to  complain  when  their 
personal  rights  are  jeopardized. 

In  this  case  the  city  has  not  apportioned  the  cost  of 
constructing  the  proposed  sewer  upon  the  real  estate 
lying  in  the  district,  and  may  never  do  so.  It  has  not 
levied  any  tax  on  its  property  of  the  interveners,  and 
it  cannot  now  be  known  that  such  a  tax  will  ever  be 
levied.  At  the  time  uhis  action  was  commenced  the 
danger  of  injury  to  the  interveners  ''was  too  remote 
and  problematical  to  warrant  the  granting  of  an  in- 
junction,'' and  the  action,  therefore,  cannot  be  main- 
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tained.     (Mason  v.  Independence,  61  Kan.  188, 59  Pac. 
272.) 

The  judgment  of  the  district  court  will  be  reyersed, 
and  the  cause  remanded  for  further  proceedings  in 
accordance  with  this  opinion. 


\. 


T.  F.  Sbymoub  v.  Abmstbong  &  Kassbbattm. 

No.  11,875.*    (64  Pao.  «12.) 

1.  ConrrRAar— Offer  in  Advertisement  Aooepted.  A  contract  nMj 
originate  in  an  advertieement  or  offer  addreoood  to  the  public  gen- 
erally, and  if  the  offer  be  accepted  by  any  one  in  good  faith,  with- 
out qualifications  or  conditions,  it  will  be  sufficient  to  convert  it 
into  a  binding  obligation. 

2.  Unconditional  Acceptance  Neceeeary.  If  the  ac- 
ceptor affix  conditions  to  his  acceptance  not  comprehended  in  the 
proposal,  there  can  be  no  agreement  without  the  assent  of  the 
proposer  to  such  conditions. 

3. Trade  Words  and  Phrases,    If  peraons  carrying  on  a 

trade  or  business  giro  to  words  and  phrases  a  technical  or  peculiar 
meaning,  they  will  be  presumed  to  have  contracted  with  refer- 
ence to  such  meaning  or  usage,  unless  the  contrary  appears. 

4. Evidence  of  Peculiar  Meaning  Admissible.    Where 

a  term  employed  in  a  written  contract  has  a  meaning  different 
from  the  ordinary  meaning  when  used  in  connection  with  a  trade 
or  business,  evidence  is  admissible  to  diow  such  meaning  and  the 
sense  in  which  it  was  used  by  the  parties. 

Error  from  court  of  appeals,  northern  department ; 
John  H.  Mahan,  Abijah  Wblls,  and  Sam'l  W.  Mc- 
Elboy ,  j udges.  Opinion  filed  April  6|  1901.  In  heme . 
Affirmed. 

David  Martin,  and  J.  A.  Rosen,  for  plaintiff  in  error. 
Isenhart  &  Alexander,  for  defendants  in  error. 

'I' For  opinion  by  court  of  appeals,  see  10  Kan.  App.  — ,  SI  Fm. 
676.— Rep. 
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The  opinion  of  the  court  was  delivered  by 

Johnston,  J. :  This  was  an  action  to  recover  dam- 
ages for  the  breach  of  an  alleged  contract.  On  Feb- 
ruary 15,  1896,  Armstrong  &  Kassebaum,  commission 
merchants  of  Topeka,  inserted  an  advertisement  in  a 
weekly  newspaper,  which,  among  other  things,  con- 
tained the  following  proposition : 

**  We  will  pay  lOi  cents  net,  Topeka,  for  all  fresh 
eggs  shipped  us  to  arrive  here  by  February  22.  Ac- 
ceptance of  our  bid  with  number  of  cases  stated  to  be 
sent  by  February  20.'' 

On  February  20,  1896,  T.  F.  Seymour,  a  rival  com- 
mission merchant  of  Topeka,  sent  the  following  note 
to  Armstrong  &  Kassebaum  in  response  to  their 
proposition : 

*'I  accept  your  offer  in  Mercha/rUs'  Journal,  lOi 
cents,  Topeka,  for  fresh  eggs,  and  will  ship  you 
on  0.  R.  I.  &  P.  R.  R.  450  cases  fre^h  eggs,  to  ar- 
rive on'  or  before  February  22.  The  eggs  are  all 
packed  in  new  No.  2  white  wood  cases,  and  I  will  ac- 
cept fifteen  cents  each  for  them,  or  you  can  return 
them  or  new  ones  in  place  of  them." 

On  receipt  of  this  note,  Armstrong  &  Kassebaum  at 
once  notified  Seymour  that  they  would  not  accept  the 
eggs  on  the  terms  proposed  by  him.  Notwithstanding 
the  refusal,  Seymour  procured  a  car  and  loaded  it 
with  eggs.  Not  having  a  sufficient  number  of  cases  to 
fill  the  car,  he  found  two  other  commission  merchants 
who  were  willing  to  cooperate  with  him,  and  who 
furnished  190  of  the  450  cases,  which  were  loaded  in 
Topeka,  only  a  few  hundred  feet  away  from  the  place 
of  business  of  Armstrong  &  Kassebaum,  sealed  up, 
and  then  pushed  a  short  distance  over  to  their  business 
house.    They  refused  to  receive  the  eggs,  and  Sey- 

46— 62KAif. 


Digitized  byLjOOQlC 


722         SUPREME  COURT  OF  KANSAS. 
Seymour  v.  ArmstroDgr* 


mour  shipped  them  to  Philadelphia,  where  they  were 
sold  for  1391.83  less  than  they  would  have  brought  at 
the  price  named  in  Seymour's  note  of  acceptance. 
For  this  amount  the  present  action  was  brought,  and 
'  the  plain tijff  is  entitled  to  recover,  if  the  defendants' 
oJBfer  on  eggs  was  unconditionally  accepted.  At  the 
trial  a  verdict  was  returned  in  favor  of  the  defendants, 
and  the  result  of  the  general  finding  is  that  the  pre- 
tended acceptance  of  Seymour  was  not  unconditional, 
and  that  no  contract  was,  in  fact,  made  between  him 
and  the  defendants. 

Did  the  negotiations  between  the  parties  result  in  a 
contract  ?  A  contract  may  originate  in  an  advertise - 
1  ment  addressed  to  the  public  generally,  and  if  the 
I  proposal  be  accepted  by  any  one  in  good  faith,  with- 
r  out  qualifications  or  conditions,  the  contract  is  com- 
plete. The  fact  that  there  was  no  limit  as  to  number 
or  quantity  of  eggs  in  the  offer  did  not  prevent  an 
acceptance.  The  number  or  quantity  was  left  to  the 
determination  of  the  acceptor,  and  an  unconditional 
acceptance  naming  any  reasonable  number  or  quantity 
is  suflScient  to  convert  the  offer  into  a  binding  obli- 
gation. It  is  essential,  however,  that  the  minds  of 
the  contracting  parties  come  to  the  point  of  agree- 
ment— that  the  offer  and  acceptance  coincide ;  and 
if  they  do  not  correspond  in  every  material  respect 
there  is  no  acceptance  or  completed  contract.  In 
our  view,  the  so-called  acceptance  of  the  plaintiff  is 
not  absolute  and  unconditional.  It  aflSxed  conditions 
not  comprehended  in  the  proposal,  and  there  could  be 
no  agreement  without  the  assent  of  the  proposer  to 
such  conditions.  It  is  true  the  plaintiff  agreed  to 
furnish  eggs  at  lOi  cents  per  dozen,  but  his  acceptance 
required  the  defendant  to  pay  fifteen  cents  each  for 
the  cases  in  which  the  eggs  were  packed  or  to  return 
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the  cases  or  new  ones  in  plade  of  them.  It  appears 
from  the  record  that,  according  to  the  usages  of  the 
business,  the  cases  go  with  the  eggs. 

One  of  the  grounds  of  complaint  is  that  the  court 
erred  in  admitting  testimony  as  to  the  sense  in  which 
the  word  *'net"  was  used  in  the  negotiations  between 
the  parties,  and  in  submitting  to  the  jury  the  ques- 
tion of  whether  the  offer  of  the  defendants  was  ac- 
cepted. The  plaintiff  is  hardly  in  a  position  to  question 
the  propriety  of  receiving  evidence  as  to  the  meaning 
of  the  word  ''net,"  used  in  the  offer  and  acceptance. 
He  was  the  first  to  open  an  inquiry  and  bring  out 
testimony  as  to  what  was  meant  by  the  term  when 
used  in  connection  with  the  sale  of  eggs.  Aside  from 
that  consideration,  the  term  appears  to  have  a  mean- 
ing in  connection  with  the  business  different  from  the 
ordinary  meaning,  and,  in  such  case,  evidence  of  the 
meaning  given  by  usage  of  the  trade  or  "business  is 
admissible.  If  persons  carrying  on  a  particular  trade 
or  business  give  to  words  or  phrases  a  technical  or  pe- 
culiar meaning,  they  will  be  presumed  to  contract 
with  reference  to  the  usage,  unless  the  contrary  ap-_ 
pears.  There  was  abundant  evidence  to  show  that 
the  use  of  the  word  *'n©t,"  according  to  the  usage  of 
the  business,  includes  the  cases  of  eggs  like  the  ones 
in  question.  The  witnesses  stated  that  it  means  a 
price  clear  to  the  purchaser  without  commissions, 
cartage,  or  any  charge  for  the  cases.  The  finding  of 
the  jury,  in  effect,  was  that  it  was  understood  and 
agreed  that  the  cases  went  with  and  were  included  in 
the  price  quoted  for  the  eggs,  and  the  acceptance, 
therefore,  did  not  correspond  with  the  offer  nor  com- 
plete the  contract.  We  think  that,  under  the  circum- 
stances, parol  testimony  of  tke  sense  in  which  the 
terms  were  used  and  as  to  what  the  parties  intended 
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by  them  was  properly  received,  and  that  the^court 
properly  charged  the  jury  as  to  the  elements  enter- 
ing into  a  contract.  (Cosper  v,  Neshit,  45  Kan.  457,  25 
Pac.  866.)  Other  of  the  instructions  are  criticized, 
but  we  find  nothing  substantial  in  any  of  the  objec- 
tions made,  nor  in  any  of  the  grounds  assigned  for 
reversal. 

The  judgments  of  the  court  of  appeals  and  of  the 
district  court  will  be  affirmed. 


Lawbbnob  Bboughak  tt  (d.  v.  Thomas  Broughan. 

No.  11381.*    (64Pao.006.) 

1.  TiTLB  AHD  Owubbship — PreacHpUon — Improper  Evidence, 
The  grantors  in  a  deed  were  in  possession  of  land  at  the  time  of 
its  oonveyance,  and  continued  to  occupy  the  same  for  more  than 
fifteen  years  thereafter.  In  an  ejectment  action  brought  against 
them  by  the  grantee,  testimony  that  the  defendants  had  made 
declarations  that  they  were  not  leasing  the  lands  but  owned  the 
same,  that  one  of  them  had  insured  a  house  situated  on  the  prop- 
erty in  his  own  name,  and  had  also  mortgaged  the  land,  mm 
properly  rejected,  in  the  absence  of  a  showing  that  the  acts  and 
declarations  of  the  occupants  had  been  brought  to  the  knowledge 
of  the  plaintiff. 

2.  Praotiob,  SuPBBMB  GouBT — Aasignment  of  JSrror.  An  assign- 
ment of  error  stated  generally  that  the  court  erred  in  the  admission 
of  incompetent  evidence,  '*  beginning  on  page  77  and  continuing 
to  page  95"  of  the  record.  Held,  that  the  alleged  error  will  not 
be  tonsidered,  under  the  authority  of  Oilmore  v,  Butta^  61  Kan. 
316,  316,  59  Pac.  645,  and  Garden  City  v.  HeUer,  61  id.  767,  60 
Pac.  1060. 

Error  from  court  of  appeals,  northern  department ; 
John  H.  Mahan,  Abijah  Wblls,  and  Sam'l  W.  Mc- 
Elroy,  judges.  Opinion  filed  April  6, 1901.  In  banc. 
Affirmed. 

*  For  opinion  by  the  court  of  appeals,  see  10  Kan«  App.  — » 61  Fte. 

874.— Rep. 
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J.  A.  Smith,  for  plaintiffs  in  error. 
Alden  &  McFadden,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  This  was  an  action  of  ejectment  in 
which  the  defense  of  adverse  possession  was  pleaded. 
More  than  fifteen  years  before  tlie  commencement  of 
the  action,  the  defendants,  being  in  possession,  deeded 
the  land  in  controversy  to  plaintiff  below,  continuing, 
however,  to  occupy  the  same.  The  district  court  re- 
fused to  receive  testimony  offered  by  the  defendants 
below  to  the  effect  that  they  had  made  declarations 
while  living  on  the  land  that  they  were  not  leasing  it 
but  owned  the  property;  that  Lawrence  Broughan 
had  insured  a  house  situated  thereon  in  his  own  name 
and  told  the  insurance  agent  that  the  property  belonged 
to  him.  The  wife  of  Lawrence  Broughan  was  not 
permitted  to  testify  whether  she  or  her  husband  had 
ever  mortgaged  the  land.  The  testimony  excluded 
might  have  been  competent  in  some  cases,  but  it  was 
not  admissible  to  prove  in  that  way  that  the  defend- 
ants below  held  the  land  adversely  to  the  ownership 
of  Thomas  Broughan  without  proceeding  further  and 
showing  that  such  acts,  declarations  and  statement 
had  been  brought  to  his  knowledge.  Having  exe- 
cuted a  deed  to  the  land,  the  plaintiffs  in  error,  after 
that  time,  presumably  held  possession  in  subordina- 
tion to  the  title  of  their  grantee,  and  they  could  not 
convert  such  possession  into  one  of  hostility  unless 
such  grantee  or  owner  had  express  notice  of  their 
changed  position  in  relation  to  him. 

In  the  case  of  Gray  don  v.  Hurd,  5  C.  C.  A.  258,  55 
Fed.  724,  729.,  it  was  held  that  where  a  mortgagor, 
after  foreclosure  of  the  mortgage,  remains  in  posses- 
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8ioD,  he  is  to  be  regarded  as  a  tenant  by  sufferance  and 
to  hold  in  subordination  to  the  title  of  the  purchaser 
at  the  sale,  and  does  not  hold  adversely  thereto  until 
the  relation  of  tenant  by  sufferance  is  disavowed  and " 
the  purchaser  has  knowledge  or  notice  of  the  disa- 
vowal. In  that  case  the  court  instructed  the  jury . 
that,  if  the  possession  was  so  notorious,  open  and  visi- 
ble as  to  be  known  to  the  people  generally  in  the  vi- 
cinity, then  the  jury  were  authorized  to  find  that  the 
plaintiffs  had  notice  of  it,  although  they  might  not  be 
able  to  point  out  any  actual  notice.  Such  instruction 
was  held  to  be  "fatally  misleading.*'    The  court  said : 

'•It  was,  in  effect,  entirely  ignoring  the  distinction 
between  what  is  necessary  to  acquire  an  adverse  and 
hostile  possession  of  land  by  those  who  have  entered 
under  and  in  subordination  to  the  title  of  another, 
and  commenced  to  hold  thereunder,  and  those  whose 
entry  was  adverse,  and  whose  possession  had  never 
been  subordinate  to  the  title  against  which  the  pos- 
session is  sought  to  be  adverse.  This  distinction  is 
material,  and  should  not  be  ignored.''  (See,  also, 
Collins  V.  Johnson,  57  Ala.  304 ;  Harrison  v.  Pool,  16 
id.  167.) 

By  reason  of  its  generality  we  cannot  consider  the 
assignment  of  error  based  on  the  admission  of  im- 
proper and  incompetent  evidence.  Counsel  for  plain- 
tiffs in  error  complain  of  the  reception  of  testimony 
given  by  Thomas  Broughan,  contained  in  the  record, 
''beginning  on  page  77  and  continuing  to  page  95" ; 
also  **all  the  testimony,  objections  and  exceptions  in 
the  cross-examination  of  said  witness,  beginning  on 
page  99  and  ending  on  page  104,  all  the  rulings  of  the 
court  in  which  plaintiffs  in  error  were  not  allowed 
the  right  to  cross-examine  upon  matters  about  which 
the  court  allowed  Thomas  Broughan  to  testify  in 
<'hief."    (See  Gilmore  v.  Butts,  61  Kan.  316,  316,  59 
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Pac.  645;  Garden  City  v.  Heller,  61  id.  767,  60  Pac. 
1060.) 

Plaintiffs  in  error  are  in  no  position  to  complain  of 
defects  in  the  notice  to  quit  served  on  them  in  con- 
formity to  the  requirements  of  the  landlord  and  ten- 
ant's act.  If  they  were  entitled  to  any  notice  as 
tenants  of  Thomas  Broughan,  they  certainly  were  not 
holding  adversely  to  him,  but  in  recognition  of  his 
title. 

The  instructions  given  fairly  state  the  law,  and 
those  tendered  by  defendants  below  were  properly  re- 
fused. 

The  judgment  of  the  court  of  appeals  will  be  affirmed . 
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D.  Oleghobn  et  al.  v.  Josephine  Thompson  et  al. 

No.  11384.    (64  Pac.  606.) 

1-  NsoLiOBNCB — Unforeseen  Accident,  Negligenoe,  to  be  action- 
able, must  result  in  damage  to  some  one,  which  result,  in  the  ab- 
sence of  wantonness  or  malua  animus ^  might  have  been  reasonably 
foreseen  by  a  man  of  ordinary  intelligence  and  prudence,  and  be 
the  probable  result  of  the  initial  act. 

2.  Allegation  and  Proof,    An  allegation  of  negligence  is 

not  sustained  by  evidence  of  acts  resulting  in  damage  to  another, 
which  result  is  not  the  reasonable  and  ordinary  outcome  of  such     {62      727 
acts,  and  which  would  not  have  been  foreseen  or  anticipated  by     |} 
the  exercise  of  ordinary  prudence  and  foresight  under  all  the  cir- 
cumstances of  the  case. 

Error  from  Rioe  district  court ;  Ansbl  R.  Clark, 
judge.  Opinion  filed  April  6,  1901.  In  heme.  Re- 
versed. 

Prigg  &  WtUiamSj  for  plaintiflFs  in  error. 
SamuelJones,  and  C.F.Foley,  for  defendants  in  error. 
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The  opinion  of  the  court  was  delivered  by 

Cunningham,  J. :  A  firm  composed  of  M.  E.  Rich- 
ardson and  Samuel  Haston  was  engaged  in  the  meat 
business  in  the  city  of  Sterling,  and  in  connection 
therewith  had  a  slaughter-house  and  stock-yards  on  a 
tract  of  land  a  short  distance  from  the  town.  They 
had  in  their  employ  one  D.  Cleghorn,  who  was  in 
charge  of  the  slaughter-house  and  yards.  Upon  sev- 
eral occasions  dogs  had  been  about  the  place,  caus- 
ing annoyance  and  trouble,  and  Cleghorn  had  been 
instructed  to  kill  them  if  they  returned.  A  Colt's 
rifle  carrying  a  No.  32  cartridge  was  in  use  at  the 
slaughter-house.  On  the  east  of  the  tract  of  land 
on  ^hich  the  slaughter-house  was  located,  and  about 
seventy  to  eighty  rods  therefrom,  was  a  public  high- 
way running  north  and  south,  which  was  traveled 
generally  by  people  going  to  and  coming  from  Ster- 
ling. To  the  east  and  northeast  the  land  rose  gradu- 
ally to  the  road.  From  the  slaughter-house  and  pens 
a  portion  of  this  north  and  south  road  was  visible  and 
a  portion  was  not. 

On  the  morning  of  the  31st  of  January,  1898,  about 
nine  o'clock,  Cleghorn  noticed  the  dogs  about  the 
yards.    He  procured  the  rifle  and  discharged  it  at  the 

V  dogs,  which  were  then  about  seventy-flve  yards  to  the 
northeast  of  where  he  was  standing.     The  distance  to 

J  the  highway  from  the  same  point,  and  in  the  direction 
in  which  he  shot,  was  between  seventy  and  eighty 
rods.  The  land  between  where  the  dogs  then  were  and 
the  highway  was  higher  than  it  was  where  they  were, 
and  so  much  so  that  it  is  spoken  of  as  an  embank- 
ment. It  was  of  a  sandy  character.  At  this  time  one 
Joseph  Thompson,  who  was  the  husband  of  one  of 
the  defendants  in  error  and  the  father  of  the  others, 
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was  passing  along  the  nortb-and-south  road  and  was 
then  at  a  point  east,  or  possibly  to  the  southeast,  of 
where  Cleghom  stood.  Whether  or  not  he  was  in  a 
position  where  he  might  have  been  seen  by  Cleghorn 
does  not  appear.  The  ball  which  was  discharged  by 
Cleghorn  at  the  dogs  was  deflected  at  quite  an  angle 
and  passing  through  the  intervening  space  struck  Mr. 
Thompson  and  killed  him.  This  action  was  brought 
by  these  defendants  in  error  against  Cleghorn,  Rich- 
ardson and  Hasten  to  recover  damages  occasioned  by 
the  death  of  Thompson. 

The  first  trial  resulted  in  a  verdict  for  the  plaintiffs. 
A  new  trial  was  awarded,  and  upon  the  second  and 
third  trials  the  jury  failed  co  agree.  The  fourth  trial 
resulted  in  a  judgment  for  the  plaintiffs,  and  the  de- 
fendants, as  plaintiffs  in  error,  bring  the  case  to  this 
court. 

Various  errors  are  alleged,  but  there  confronts  us, 
at  the  very  outset,  the  question  as  to  whether,  under 
the  circumstances  of  this  case,  plaintiffs  are  entitled  to 
recover  at  all.  They  are  not  unless  it  can  be  stated 
that  Cleghorn  was  negligent  in  shooting  as  he  did.  No 
wantonness  or  malus  animiis  is  charged.  Seeing  the 
dogs  running  up  the  slope,  Cleghorn  procured  the  gun 
and  discharged  it  at  them,  against  the  elevation  or 
en^nkment  of  land.  To  be  sure  the  bullet  was  in 
some  manner  deflected  and,  taking  another  course, 
did  the  damage.  One  of  the  witnesses  spoke  of  the 
ground  as  being  frozen.  To  what  extent  was  not 
shown,  but  it  is  hardly  credible  that  the  frozen  condi- 
tion of  the  ground  was  responsible  for  the  deflection  of 
the  bullet,  as  it  appears  that  the  bullet  was  marked 
with  a  small  groove  which  ran  lengthwise.  This 
marking  would  probably  not  have  so  appeared  had 
the  deflection  been  occasioned  by  contact  with  frozen 
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earth.     From  that  cause  it  would  have  presented  more 
01  a  bruised  appearance.     It  is  probable  that  the  bul- 
let struck  some  small  or  sharp  stone  and  was  thus 
turned  out  of  its  course. 
What  constitutes  actionable  negligence  ? 

**Now,  a  reasonable  man  can  be  guided  only  by  a 
reasonable  estimate  of  probabilities.  If  men  went 
about  to  guard  themselves  against  every  risk  to  them- 
selves or  others  which  might  by  ingenious  conjecture 
be  conceived  as  possible,  human  affairs  could  not  be 
carried  on  at  all.  The  reasonable  man,  then,  to 
whose  ideal  behaviour  we  are  to  look  as  the  standard 
of  duty,  will  neither  neglect  what  he  can  forecast  as 
probable,  nor  waste  his  anxiety  on  events  that  are 
barely  possible.  He  will  order  his  precaution  by  the 
measure  of  what  appears  likely  in  the  known  course 
of  things.''   (Poll.  Torts,  36.) 

**  Where  a  man,  proceeding  in  a  lawful  business, 
exercises  reasonable  care,  the  law  does  not  make  him 
an  insurer  of  others  against  those  consequences  of  his 
actions  which  reasonable  care  and  foresight  could  not 
have  prevented.  The  law  justly  ascribes  such  conse- 
quences to  inevitable  misfortune,  or  to  the  act  of  God, 
and  leaves  the  harm  resulting  from  them  to  be  borne 
by  him  upon  whom  it  falls.  The  contrary  rule  would 
obviously  be  against  public  policy,  because  it  would 
impose  so  great  a  restraint  upon  freedom  of  action  as 
materially  to  check  human  enterprise."  (Thomp. 
Neg.  1234,  1235.) 

''Negligence  is  the  omission  to  do  something  which 
a  reasonable  man,  guided  by  those  considerations  which 
ordinarily  regulate  the  conduct  of  human  affairs,  would 
do,  or  doing  something  which  a  prudent  and  reasona- 
ble man  would  not  do."  (Ray,  Neg.  Imp.  Dut.  §  183. 
p.  663.) 

*  *  It  is  conceded  by  all  the  authorities  that  the  stand- 
ard by  which  to  determine  whether  the  person  has 
been  guilty  of  negligence  is  the  conduct  of  the  pru- 
dent, careful,  diligent  or  skilful  man  in  the  particular 
situation."    (Big.  Torts,  289.) 
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So  in  the  case  of  City  of  Allegheny  v.  Zimmerman, 
95  Pa.  St.  287,  40  Am.  Rep.  649,  which  was  a  suit  to 
recover  for  injuries  caused  by  the  falling  of  a  liberty 
pole  which  had  been  erected  in  the  street,  it  was  held, 
following  the  general  rule : 

'^  One  is  answerable  in  damages  for  the  consequences 
of  his  faults  only  so  far  as  they  are  naturaJ  and  proxi- 
mate, and  may  therefore  have  been  foreseen  by  or- 
dinary forecast,  and  not  for  those  arising  from  a 
conjunction  of  his  own  faults  with  circumstances  of 
an  extraordinary  nature.'* 

**  Negligence  is  the  want  of  proper  care,  caution, 
and  diligence — such  care,  caution  and  diligence  as, 
under  the  circumstances,  a  man  of  ordinary  and  rea- 
sonable prudence  would  exercise."  {McCully  v.  Cla/rke 
A  Tfiaw,  40  Pa.  St.  402.) 

**  Negligence  is  the  failure  to  exercise  that  degree  of 
caution  which  a  man  of  ordinary  intelligence  would 
exercise  under  the  circumstances  ot  a  particular  case." 
{Gravelle  v.  Minneapolis  &  St.  Louis  Ry.  Co.,  10  Fed. 
711.) 

See,  also,  Lewis  v.  Flint  &  Pere  Marquette  Ry.  Co.,  54 
Mich.  55,  19  N.  W.  744 ;  C.  B.  6c  Q.  R.  R.  Co.  v. 
Stumps,  55  111.  367 ;  Sjogren  v.  Hall,  53  Mich.  274,  18 
N.  W.  812;  Mitchell  v.  Chic.  &  G,  T.  Ry.,  51  Mich. 
236,  16  N.  W.  388;  ffoag  v.  Lake  Shore  &  Michigan 
Southern  Railroad  Co.,  85  Pa.  St.  293,  27  Am.  Rep. 
653;  Railroad  Co.  v.  Jones,  95  U.  S.  441,  25  L.  Ed. 
506 ;  C.&A.  R.  R.  Co.  v.  Adler,  129  111.  335,  21  N.  E. 
846  ;  Heaven  v.  Pender,  11  Q.  B.  D.  507  ;  Atkinson  and 
another  v.  The  Qoodrick  Transportation  Co.,  60  Wis. 
141, 18  N.  W.  764  ;  McGowan  v.  Chicago  &  Northwestern 
R.  Co.,  91  id,  147,  64  N.  W.  891  Davib  ^k  Chicago, 
Milwaukee  <fe  St.  Paul  R.  Co.,  93  id.  470,  67  N.  W. 
1132,  33  L.  R.  A.  654 ;  Bouvier ;  Poll.  Torts,  37.  We 
might  extend  quotations  and  multiply  authorities  to 
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an  almost  unlimited  extent,  but  we  deem  the  above 
sufficient. 

We  may  say,  then,  that  negligence,  to  be  actionable, 
must  result  in  damage  to  some  one,  which  result,  un- 
der all  the  circumstances,  might  have  been  reasonably 
foreseen  by  a  man  of  ordinary  intelligence  and  pru- 
dence and  have  been  the  probable  result  of  the  initial 
act.  There  are  very  few,  if  any,  of  the  injurious 
things  that  occur  in  human  life,  but  what  may  be 
traced  back  along  the  line  of  causation  and  located  in 
an  act  of  omission  or  commission  by  some  one.  We 
cannot  be  freed  from  the  results  of  living  in  communi- 
ties. There  are  some  of  those  injurious  results  which 
may  be  directly  traced,  and  for  which  the  law  and 
common  consent  make  the  author  responsible.  There 
are  others  which  come  out  of  the  complex  relation- 
ships of  life,  and  which  the  law  and  common  consent 
denominate  accidents,  and  relieve  the  author,  near  or 
remote,  from  liability.  We  deem  the  injury  of  which 
the  defendants  in  error  in  this  case  complain  to  be  one 
of  these. 

It  is  suggested,  however,  that  the  fact  that  Cleghorn 
discharged  the  gun  in  the  general  direction  of  the 
highway  along  which  people  might  be  passing  at  any 
time  was  in  itself  negligence.  To  be  sure,  if  the  gun 
/had  been  held  at  sufficient  elevation,  and  the  bullet, 
which  was  of  comparatively  small  size,  had  gone  far 
enough  in  the  direction  in  which  it  was  shot,  it  would 
finally  have  come  to  or  crossed  the  highway,  in  which 
case,  however,  no  harm  would  have  come  to  Mr. 
Thompson.  But  the  possibility  of  the  bullets  ever 
reaching  the  highway  at  all  depended  upon  the  almost 
inconceivable,  at  least  very  highly  improbable,  com- 
bination of  circumstances  which  caused  its  deflection, 
for  otherwise  it  would  have  buried  itself  safely  in  the 
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sandy  elevation  of  the  field  toward  which  it  was  dis- 
charged. 

What  reasoning  would  have  led  to  the  conclusion 
that  the  bullet  discharged  by  Cleghorn  against  this 
elevated  field  of  sand  would  probably  have  struck  a 
hard  substance  at  exactly  the  angle  it  did,  and  be  de- 
flected at  an  angle  so  exact  that,  traversing  a  distance 
of  fifty-five  or  sixty  rods,  it  would  find  in  its  exact 
course  the  body  of  a  man,  and  enter  it  in  such  place 
and  follow  such  course  as  to  be  fatal  ?  What  foresight 
would  have  guessed  at  such  result  ?  What  prudence 
would  have  avoided  it?  Certainly  none,  except  such 
as  would  have  restrained  one  entirely  from  discharg- 
ing the  gun.  We  may  not  say,  however,  that  this 
extreme  of  caution  is  required  by  the  law.  Such  a 
rule  would  paralyze  human  effort  and  action  on  all 
lines. 

The  defendants  in  error,  however,  claim  that  it  is 
the  peculiar  province  of  the  jury  to  determine  whether 
Cleghorn  was  guilty  of  negligence  ;  and  that,  a  verdict 
having  been  found  in  their  favor,  the  finding  is  con- 
clusive on  this  court,  and  that  we  are  not  at  liberty  to 
weigh  the  evidence.  It  is  well-settled  law  that  it  is 
the  province  of  the  jury,  under  proper  instructions,  to 
determine  whether  or  not,  upon  any  given  state  of 
facts,  negligence  ought  to  be  inferred.  It  is  equally 
well  settled  that  it  is  first  the  duty  of  the  court  to  say 
whether,  upon  the  undisputed  facts,  or  facts  taken 
most  favorably  to  the  plaintiff,  negligence  can  be  in- 
ferred. The  jury  cannot  arbitrarily  and  without  evi- 
dence infer  negligence.  When  the  evidence  fails  to 
establish  the  defendant's  duty  and  its  non-perform- 
ance, there  is  no  evidence  which  justifies  the  jury  in 
finding  negligence.  {The  Wabash,  Toledo  &  Western 
Railway  Co.  v.  Brarmagan,  Adm'x,  75  Ind.  490  ;  Searles 
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V.  Manhattan  Ry.  Co.,  101  N.  Y.  661,  5  N.  E.  66  ;  Patt. 
Rail.  Ace.  L.  §  373,  and  note  5.) 

Before  the  court  can  submit  the  question  to  the  jury, 
the  evidence  must  aflBrmatively  establish  circumstances 
.  from  which  the  inference  fairly  arises  that  the  acci- 
dent resulted  from  the  want  of  some  precaution  which 
the  defendant  ought  to  have  taken.  (Hayes  v.  Michigan 
Central  R.  R,  Co.,  Ill  U,  S.  228,  4  Sup.  Ct.  369,  28 
L.  Ed.  410.) 

'•The  judge  has  a  certain  duty  to  discharge,  and 
the  jurors  have  another  and  a  different  duty.  The 
judge  has  to  say  whether  any  facts  have  been  estab- 
lished by  evidence  from  which  negligence  may  be 
reasonably  inferred ;  the  jurors  have  to  say  whether, 
from  those  facts,  when  submitted  to  them,  negligence 
ought  to  be  inferred.  It  is,  in  my  opinion,  of  the 
greatest  importance  in  the  administration  of  justice, 
that  these  separate  functions  should  be  maintained, 
and  should  be  maintained  distinct.  It  would  be  a 
serious  inroad  on  the  province  of  the  jury,  if,  in  a 
case  where  there  are  facts  from  which  negligence  may 
reasonably  be  inferred,  the  judge  were  to  withdraw 
the  case  from  the  jury  upon  the  ground  that,  in  his 
opinion,  negligence  ought  not  to  be  inferred ;  and  it 
would,  on  the  other  hand,  place  in  the  hands  of  the 
jurors  a  power  which  might  be  exercised  in  the  most 
arbitrary  manner,  if  they  were  at  liberty  to  hold  that 
negligence  might  be  inferred  from  any  state  of  facts 
whatever.*'  {Metropolitan  Railway  Co.  v.  Jackson,  L. 
R.  3  App.  Cas.  197 ;  Randall  v.  Baltimore  &  Ohio 
R.  R.  Co.,  109  U.  S.  478,  3  Sup.  Ct.  322,  20  L. 
Ed.  1003 ;  Gregory,  Administrator,  v.  The  C.  C.  C. 
&  I.  Railroad  Company,  112  Ind.  385,  14  N.  E.  228; 
Conner  v.  The  Citizens*  Street  Railway  Co.,  105  id. 
62,  4  N.  E.  441,  s.  c.  55  Am.  Rep.  177;  Woolery, 
AdmW,  V.  Louisville,  New  Albany  &  Chicago  Railway 
Co.,  107  id.  381,  8  N.  E.  226,  s.  c.  57  Am.  Rep. 
115;  Poll.  Torts,  365.) 

We  are  not  called  upon  to  weigh  evidence.  Nor  are 
we  proposing  to  disturb  the  rule  that  the  finding  of  a 
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jury  upon  a  disputed  question  of  fact  must  be  held 
conclusive  on  this  court,  when  the  same  has  been 
fairly  determined  under  proper  instructions.  This  is 
not  a  question  as  to  the  weight  or  quantity  of  evidence, 
but  rather  as  to  the  nature  or  quality  of  the  evidence. 
It  is  not  whether  there  was  enough  evidence,  but 
whether  the  evidence  was  of  the  right  kind.  We  are 
forced  to  the  conclusion  that  all  the  evidence  taken 
together  does  not  make  out  a  case  of  actionable  negli- 
gence in  favor  of  the  defendants  in  error  against 
Gleghorn,  and,  of  course,  if  not  against  him,  not 
against  any  one.  The  elements  of  such  negligence 
are  not  found  in  the  case,  and,  therefore,  the  demurrer 
of  the  defendants  below  to  the  evidence  of  plaintiff 
below  should  have  been  sustained,  and  judgment 
rendered  in  favor  of  the  defendants  below.  The  case 
will  be  reversed,  with  the  order  to  the  court  below  to 
render  such  judgment. 


Eliza  J.  Prick  et  al.  v.  Thb  First  National 
Bank  of  Atchison,  Kansas. 

No.  11,897.    (64  Pao.  887.) 

L  JuDOMSNTS— Jfer^er.  All  causee  of  action  upon  which  suit  is 
brought  and  judgment  obtained  are  merged  in  the  final  judgment 
and  are  thereby  eztinguished,  and  cannot  be  made  the  foundation 
of  a  subaequent  action  or  judgment. 

2.  Effect  of  Second  Judgment    A  second  judgment  upon 

the  same  debt,  although  for  a  less  amount  than  that  recovered  in 
the  first,  is  a  wui^er  of  the  remainder  and  an  entire  extinguish- 
ment of  the  first  judgment. 

3. Satisfaction  of  Judgment  Eeleaaes  Security.     The 

satisfaction  or  eztinguisbment  of  a  personal  judgment  in  an  action 
to  foreclose  a  real-estate  mortgage  is  a  release  of  the  mortgaged 
security. 
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Error  from  Atchison  district  court ;  W.  T.  Blanb, 
judge.  Opinion  filed  April  6,  1901.  In  banc.  Re- 
versed. 

STATEMENT. 

On  July  10,  1890,  John  M.  Price  was  indebted  to 
defendant  in  error  in  the  sum  of  $10,000.  On  that 
date  he  and  his  wife  executed  their  two  notes  for 
$5000  each,  due  in  the  future.  They  also  executed  to 
one  David  Auld  a  deed  to  certain  real  estate  in  the 
city  of  Atchison  and  vicinity,  in  Atchison  county, 
Kansas,  in  trust  as  security  for  the  payment  of  said 
indebtedness,  with  a  defeasance.  These  notes  were 
reduced  and  renewed  from  time  to  time  until,  on  Jan- 
uary 19,  1894,  they  amounted  to  $8868.20.  On  that 
date.  Price  and  wife  executed  to  defendant  in  error 
two  new  notes  for  this  old  indebtedness,  each  in  the 
sum  of  $4434.10,  and  at  the  same  time  executed  to  it 
the  following  additional  notes  :  One  for  $2000,  one  for 
$1200  and  twelve  for  $50  each.  They  also  executed  a 
mortgage  upon  the  real  estate  in  controversy  herein, 
which  will  hereafter  be  called  the  homestead,  to  se- 
cure the  payment  of  all  these  notes  and  interest.  On 
the  22d  day  of  April,  1894,  the  two  notes,  repre- 
senting the  old  indebtedness,  were  renewed.  Price 
and  wife  gave  to  the  bank  two  other  notes,  each  for 
the  sum  of  $4548.65,  payable  in  ninety  days,  with  in- 
terest at  the  rate  of  ten  per  cent. 

On  the  21st  of  March,  1896,  the  defendant  in  error 
commenced  its  action  No.  7907,  in  the  district  court 
of  Atchison  county,  against  the  said  John  M.  Price 
and  his  wife,  Eliza  J.  Price,  on  ten  different  causes  of 
action,  as  follows  :  (1)  On  one  of  the  notes  executed 
April  22,  1894,  for  $4548.65  and  interest;  (2)  on  the 
second  of  said  notes  of  April  22,  1894,  for  $4548.65 
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and  interest;  (3)  on  the  note  of  January  19,  1894, 
for  $2000  and  interest;  (4)  on  the  note  of  January 
19,  1894,  for  |1200  and  interest ;  its  six  other  causes 
of  action  were  each  on  one  of  the  |50  notes  of  Janu- 
ary 19,  1894.  It  sought  to  recover  a  personal  judg- 
ment against  Price  and  wife  for  the  sum  of  $12,522. 48, 
with  interest  at  ten  per  cent  from  the  date  that  the 
several  notes  were  executed.  On  the  21st  of  May, 
1897,  it  recovered  a  personal  judgment  against  them 
for  116,729.09,  and  a  decree  foreclosing  the  mortgage 
on  the  homestead.  Afterward,  and  on  the  21st  of 
May,  1898,  an  order  of  sale  was  issued  to  the  sheriff 
of  Atchison  county,  Kansas,  on  said  judgment  and 
decree,  under  which  the  homestead  was  sold  to  and 
purchased  by  the  defendant  in  error.  The  sale  was 
confirmed  and  a  deed  thereto  executed  to  said  defend- 
ant in  error.  This  is  the  deed  sought  to  be  set  aside 
in  this  action. 

After  having  commenced  action  No.  7907,  and  on 
the  same  day,  the  defendant  in  error  commenced  a 
second  action.  No.  7908,  in  the  district  court  of  Atchi- 
son county,  against  John  M.  Price  and  wife.  This 
petition  contained  two  causes  of  action.  The  first  was 
on  one  of  the  notes  executed  April  21,  1894,  for 
14548.65,  and  the  same  that  was  alleged  as  its  first 
cause  of  action  in  case  No.  7907 ;  its  second  cause  of 
action  was  on  the  other  note  of  April  21,  1894,  for 
14548.65,  and  the  same  that  was  alleged  as  its  second 
cause  of  action  in  case  No.  7907,  praying  judgment 
for  the  sum  of  $9097.30,  with  interest  from  the  date 
of  the  execution  of  the  notes  sued  on  and  a  foreclosure 
of  the  deed  executed  by  Price  and  wife  to  David  Auld 
in  trust  as  security  for  said  indebtedness. 

On  the  21st  of  May,  1897,  and  after  the  defendant 
in  error  had  taken  its  personal  judgment  in  action  No. 
47— 62KAif. 
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7907,  for  the  sum  of  J16, 729.09,  and  a  decree  fore- 
closing the  mortgage  on  the  homestead,  cause  No. 
7908  was  tried,  and  defendant  in  error  recovered  a 
personal  judgment  therein  for  $11,674.86  and  a  de- 
cree foreclosing  the  deed  given  in  1890  to  David  Auld, 
as  trustee,  for  the  lands  therein  described.  An  order 
of  sale  was  issued  in  said  action  for  the  sale  of  said 
real  estate,  the  proceeds  thereof  to  be  applied  in  satis- 
faction of  said  judgment. 

John  M.  Price  died  in  October,  1898.  The  plaintiff 
in  error,  Eliza  J.  Price,  is  the  widow,  and  Eliza  P. 
Price  and  John  M.  Price  are  the  children,  of  said 
John  M.  Price,  deceased.  These  plaintiffs  in  error 
brought  this  action  in  the  district  court  of  Atchison 
county  to  set  aside  the  sheriff's  deed  to  the  homestead. 
The  cause  was  tried  and  the  defendant  in  error  re- 
covered judgment.  Plaintiffs  bring  the  case  here. 
The  record  is  voluminous,  presenting  many  questions 
challenging  the  attention  of  this  court,  but,  with  the 
view  we  entertain,  only  one  of  such  questions  becomes 
material,  and  the  foregoing  statement  is  sufficient  to 
a  full  understanding  of  the  question  which  we  con- 
clude to  be  decisive  of  this  case. 

Waggener,  Horton  &  Orr,  for  plaintiffs  in  error. 

C,  D.  Walker,  and  /.  L.  Berry,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Greene,  J. :  The  important  question  in  this  case  is, 
Did  the  judgment  recovered  in  the  former  action  be- 
come merged  in  the  subsequent  judgment,  and  thus 
extinguished  ?  The  defendant  in  error,  in  its  first  ac- 
tion, included  all  causes  of  action  which  it  held  against 
Price  and  wife,  and  when  judgment  was  rendered  in 
that  action  all  such  causes  became  merged  in  that 
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judgment.  In  the  forceful  language  quoted  by  Free- 
man in  his  work  on  Judgments,  section  115,  they  be- 
came ** drowned  in  the  judgment."  Black,  in  his 
work  on  Judgments,  section  674,  says : 

**The  cause  of  action  is  merged  in  the  judgment 
and  can  never  again  become  the  basis  of  any  claim 
against  the  defendant  in  the  judgment.  The  original 
claim  has,  by  being  sued  upon  and  merged  in  the 
judgment,  lost  its  vitality  and  expended  its  force  and 
effect.  ...  So  where  judgment  is  recovered  on 
a  note,  it  is  merged  and  extinguished,  and  a  second 
judgment  cannot  be  had  thereon  between  the  same 
parties." 

When  the  defendant  in  error  recovered  its  first 
judgment  against  Price  and  wife,  the  several  causes 
of  action  sued  on  became  merged  in  that  judgment 
for  $16,728.09.  This  judgment  then  might  have  been 
made  a  cause  of  action,  but  as  such  it  is  inseparable 
and  indivisible.  The  subsequent  judgment  obtained 
by  the  defendant  in  error  must  be  held  to  have  been 
on  this  greater  cause  of  action,  and  not  on  a  separate 
part  of  it.  If  one  has  a  single  cause  of  action  and 
elects  to  split  it  and  recover  on  a  part,  this  is  a  bar  to 
a  recovery  on  the  remainder.  In  other  words,  the 
law  declares  that  whatever  of  that  cause  of  action  is 
not  sued  on  is  merged  in  the  judgment  and  thus  ex- 
tinguished. To  hold  otherwise  would  be  to  permit  a 
creditor  not  only  to  embarrass  his  debtor  but  also  to 
bankrupt  him  in  interminable  litigation,  costs,  and 
record  liens  on  his  property.  The  law  will  not  toler- 
ate this.  It  was  held  in  Coal  Co.  v.  Brick  Co.,  52 
Kan.  747,  749,  35Pac.  810: 

**It  is  the  policy  of  the  law  to  avoid  a  multiplicity 
of  actions,  and  a  party  is  not  permitted  to  split  a 
cause  of  action  into  two  or  more  parts  and  maintain 
separate  actions  for  each  of  the  separate  parts.     A  re- 
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covery  of  one  part  of  an  action  so  split  up  will  consti- 
tute a  complete  bar  to  a  recovery  upon  any  remaining 
portion  thereof/' ♦ 

The  same  principle  was  again  adhered  to  in  ThUUer 
V.  Miller,  53  Kan.  520,  36  Pac.  1060. 

In  Bateman  v.  Railroad  Co.,  96  Mich.  441,  56  N.  W. 
28,  Blaisdell  executed  to  plaintiff  a  chattel  mortgage 
on  certain  household  goods,  securing  the  payment  of 
eighty-four  dollars,  according  to  the  conditions  of  a 
certain  promissory  note  of  even  date  and  collateral 
thereto.  On  February  28,  1889,  plaintiff  replevied 
the  mortgaged  chattels  in  the  circuit  court.  In  April, 
1889,  pending  the  replevin  suit,  plaintiff  recovered 
judgment  on  the  note  before  a  justice  of  the  peace. 
The  replevin  suit  was  afterward  prosecuted  to  judg- 
ment, and  the  court  found  that  there  was  nothing  due 
on  the  debt  secured  by  the  mortgage  in  excess  of  the 
amount  tendered  at  the  commencement  of  the  suit. 
Afterward  plaintiff  took  out  a  writ  of  garnishment 
against  the  defendant  in  the  proceeding  before  the 
justice  of  the  peace.  The  defendant  answered,  plead- 
ing the  finding  and  judgment  in  the  replevin  pro- 
ceeding. The  court  held  that  this  was  a  bar  to  the 
plaintiff's  action ;  that  the  judgment  in  the  replevin 
suit,  having  become  final,  was  binding  and  conclusive 
as  to  the  subject-matter  on  all  persons  and  on  all 
courts. 

In  the  syllabus  in  Oould  et  al.  v.  Hayden  et  oZ.,  63 
Ind.  443,  the  court  said  :  ''Where  a  judgment  is  thus 
recovered  upon  a  judgment,  the  latter  is  merged  in  the 
former,  and  all  of  its  liens  or  priorities  released."  In 
the  opinion,  on  page  448,  the  court  used  this  language  : 

''Was  the  judgment  first  rendered  in  the  court  of 
common  pleas  of  Union  county,  in  this  state,  in  favor 
of  said  Louis  Stix  &  Co.  and  against  said  Louisa  J. 
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Johnson,  so  merged  and  absorbed  in  the  judgment 
afterward  rendered  thereon  in  the  court  of  common 
pleas  of  Warren  county,  in  the  state  of  Ohio,  as  to  de- 
stroy the  lien,  vitality  and  other  qualities  of  the  first- 
named  judgment? 

**It  seems  very  clear  to  us  that  this  question  must 
be  answered  in  the  aflSrmative.  A  judgment  is  a 
'debt  of  record';  and,  whether  foreign  or  domestic, 
an  action  may  be  maintained  thereon  for  the  recovery 
of  such  debt,  even  where  it  might  appear  that  the 
judgment  plaintiff  could  enforce  the  collection  of  his 
judgment  by  an  execution  issued  out  of  the  court  in 
which  it  was  rendered.  ...  If  the  precedent 
judgment  is  merged,  as  we  think  it  must  be,  in  the 
succeeding  judgment,  then  it  follows  of  necessity,  as 
it  seems  to  us,  that  the  former  judgment  is  completely 
extinguished.  It  has  ceased  to  exist  for  any  purpose  ; 
it  cannot  be  used  again  as  the  foundation  for  another 
action,  and  all  its  qualities  and  incidents  are  lost  and 
swallowed  up  in  the  judgment  obtained  thereon." 

Under  the  laws  of  Mississippi,  the  sheriff  or  other 
oflBcer  is  required,  upon  the  levy  of  an  execution  upon 
personal  property,  to  take  a  bond,  if  tendered  with 
sufficient  security,  from  the  debtor,  payable  to  the 
creditors,  reciting  the  service  of  such  execution,  and 
the  amount  due  thereon,  in  a  penalty  of  double  the 
amount  of  such  execution,  with  condition  to  have  the 
property  levied  on  forthcoming  at  the  day  of  sale ; 
and,  in  case  the  property  is  not  forthcoming,  said 
sheriff  ^^  other  officer  shall  return  the  bond  so  for- 
feited, wiih  the  execution,  to  the  court  from  which  the 
latter  issued,  on  the  return-day  thereof.  The  law 
provides  that  every  bond  so  forfeited  shall  have  the 
force  and  effect  of  a  judgment,  and  that  execution 
shall  issue  against  all  the  obligors  thereon,  etc.  Under 
this  law  it  was  held,  in  Brown  v.  Clark,  4  How.  (U. 
S.)  13,  11  L.  Ed.  850:     *'The  original  judgment  is 
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merged  and  satisfied  by  the  new  and   more  compre- 
hensive statutory  judgment  upon  the  bond." 

It  was  held  in  Purdy  v.  Doyle,  1  Paige,  557,  that 
'*  where  a  creditor  has  obtained  a  lien  upon  real  estate  " 
by  a  judgment  at  law,  if  he  subsequently  brings  an 
action  of  debt  on  his  judgment,  and  recovers  a  new  . 
judgment,  he  will  lose  his  first  lien." 

It  is  claimed  by  counsel  for  defendant  in  error  that 
the  judgment  debtors  in  this  case  were  amply  pro- 
tected. We  find  nothing  in  either  judgment  that  pro- 
tects them.  In  the  first  action  the  defendant  in  error 
recovered  a  judgment  for  f  16,728.09  and  costs.  This 
was  the  total  amount  of  the  Prices'  indebtedness.  In 
the  second  action  it  recovered  another  judgment  in 
the  sum  of  f  11,647.84  and  costs.  Both  of  these  judg- 
ments were  liens,  so  far  as  the  record  is  concerned, 
on  the  property  of  the  defendants,  and  were  subject  to 
enforcement.  To  say  that  the  judgment  debtor  could 
have  gone  into  court  and  pleaded  the  satisfaction  of 
one  as  the  satisfaction  of  both,  is  not  a  protection. 

It  is  contended  by  counsel  for  defendant  in  error  that 
the  extinguishment  of  the  judgment  by  merger  would 
not  extinguish  the  mortgage  lien;  The  mortgage  lien 
was  security  for  the  judgment,  and  when  the  judgment 
becomes  extinguished  or  satisfied  the  security  is  re- 
leased ;  it  has  nothing  upon  which  to  rest.  In  Kan- 
sas a  mortgage  passes  no  title ;  it  is  but  incident  to 
the  debt,  and  cannot  continue  where  there  is  no  debt. 

It  is  also  contended  by  counsel  that  a  merger  can 
only  apply  where  the  party  has  had  a  full  and  com- 
plete opportunity  to  recover  its  whole  judgment.  In 
the  action  brought  by  the  defendant  below,  it  not  only 
had  an  opportunity  to  recover  its  full  demand,  but  it 
prosecuted  that  opportunity  to  final  judgment,  and 
after  judgment  it  then  waived  its  right  and  brought  a 
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subsequent  action  on  a  portion  only  of  its  debt.  In 
its  original  action  it  might  have  brought  in  all  parties 
necessary  to  a  foreclosure  of  its  mortgage  on  the  home- 
stead, as  well  as  a  foreclosure  on  its  deed  upon  the  other 
real  estate  ;  it  had  the  opportunity. 

While  the  several  causes  included  in  the  first  action 
became  merged  in  the  judgment  therein  rendered,  and 
thereby  extinguished,  the  debt  still  existed  in  that 
judgment,  and  the  second  judgment,  being  for  the 
debt  included  in  the  first  judgment,  is  a  total  extin- 
guishment of  that  judgment.  The  judgment  itself  hav- 
ing been  thus  extinguished,  there  was  nothing  to  sup- 
port the  order  of  sale,  and  the  sale  conveyed  no  title. 

It  is  therefore  ordered  that  the  judgment  of  the 
court  below  be  reversed,  and  the  cause  remanded  with 
instructions  to  enter  judgment  for  plaintiffs  in  accord- 
ance with  this  opinion. 


tf2    7431 

Eliza  J.  Price  v.  The  First  National  Bane  of    »^  ^\ 
Atchison,  Kansas. 

N0.1138S.    (64Pao.689.) 

1.  Absignmxnt  of  Insurance  Policy  —  Insufficient  Consider  a- 
Hon.  An  agreement  to  forbear  and  forbearance  from  issuing  exe- 
cution on  a  judgment,  which  clearly  has  no  legal  existence  and  on 
which  no  execution  could  lawfully  issue,  are  not  sufficient  con- 
sideration for  a  new  promise  on  the  part  of  a  supposed  judgment 
debtor. 

2.  Payment  of  Extinguished  Judgment — Aaaignment 

Void,  In  such  case  an  assignment,  as  collateral  security,  of  an 
insurance  policy  on  the  life  of  a  husband,  made  through  a  mis- 
take of  the  law  by  the  wife,  the  beneficiary  therein,  cannot  be 
upheld,  when  the  assignment,  in  legal  e£Feot,  provides  that  the 
proceeds  of  the  policy  shall  be  applied  to  the  payment  of  the 
amount  j ustly  due  on  soch  judgment.    The  judgment  having  been 
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extinguished,  nothing  is  due  on  it,  and  the  insurance  money  can- 
not be  applied  by  the  assignee  in  substantial  compliance  with  the 
tenns  of  the  contract. 

Error  from  AtchiBon  district  court ;  W.  T.  Bland, 
judge.  Opinion  filed  April  6,  1901.  In  banc.  He- 
versed. 

STATBMBNT. 

This  was  an  action  originally  brought  in  the  district 
court  by  the  New  York  Life  Insurance  Company, 
alleging  a  controversy  between  Eliza  J.  Price  and  the 
First  National  Bank  of  Atchison,  Kansas,  as  to  the  pro- 
ceeds of  a  policy  of  insurance  which  was  issued  on 
the  life  of  John  M.  Price,  husband  of  Eliza  J.  Price, 
on  the  11th  day  of  July,  1865,  and  praying  that  the 
insurance  company  might  be  permitted  to  pay  into 
court  the  sum  of  money  due  on  the  |5000  policy,  and 
that  it  be  further  relieved  from  any  liability  in  the 
premises.  An  order  was  subsequently  made,  with  the 
consent  of  all  the  parties,  for  the  payment  of  the  money 
into  court  by  the  insurance  company,  relieving  it 
from  further  liability,  and  providing  that  issues  should 
be  joined  between  said  bank  and  said  Eliza  J.  Price, 
widow  of  said  John  M.  Price,  who  died  in  October, 
1898.  The  bank  and  the  widow  interpleaded  in  the 
action,  and  the  only  controversy  in  this  case  is  between 
them,  the  insurance  company  having  paid  the  money 
into  court  in  pursuance  of  said  order. 

It  appears  by  the  record  and  the  pleadings,  which 
are  voluminous,  that  in  1890  John  M.  Price  and  his 
wife  were  indebted  to  the  bank  in  about  the  sum  of 
$10,000.  On  July  10  of  that  year,  Price  and  wife  exe- 
cuted to  the  bank  two  renewal  notes  therefor,  and 
conveyed,  by  deed,  to  David  Auld,  in  trust  for  the 
bank,  to  secure  said  renewal  notes,  several  parcels  of 
real    estate  in  the    city  of  Atchison   and  vicinity. 
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Auld  at  the  time  giving  back  to  them  a  written  de- 
feasance. The  deed  was  withheld  from  record,  and 
Price  was  permitted  to  rent,  mortgage  and  dispose  of 
the  property  as  he  chose.  In  the  fall  of  1893,  the 
homestead  property  of  Price  and  wife,  which  was  not 
included  in  said  deed,  had  been  sold  for  delinquent 
taxes,  amounting  at  that  time  to  about  $1200,  on 
which  sale  a  deed  was  due  in  September,  1893. 
There  was  also  a  mechanic's  lien  against  the  home- 
stead for  JllOO.  Price  went  to  the  bank  to  borrow 
money  to  pay  the  liens  and  taxes.  The  application 
was  at  first  refused,  but  afterward  the  bank  wrote 
him  a  letter  asking  him  to  call,  and  finally  offered  to 
loan  him  |3200  in  cash,  and  thereafter  to  loan  him 
$600  more,  upon  condition  that  he  include  the  home- 
stead, which  was  worth  about  f  10,000,  in  the  security 
for  the  new  loan,  and  also  make  the  homestead  liable 
for  the  old  loan.  In  addition  thereto  the  bank  asked 
that  he  assign  to  the  bank  the  policy  in  controversy 
in  this  action,  and  another  policy  for  |3000,  issued 
by  the  Kansas  Mutual  Life  Insurance  Company,  not 
paid  up.  This  arrangement  was  made  in  the  absence 
of  Mrs.  Price,  although  the  policies  of  insurance  re- 
ferred to  were  both  payable  to  her  as  beneficiary. 
The  papers  were  prepared  by  the  bank,  and  were 
sent  by  a  notary  in  the  bank's  employ  to  Mr.  Price's 
oflBce  where  they  were  executed  by  Price  and  wife. 
The  assignment  of  the  policy  in  this  action  was  in  the 
following  words : 

**  For  value  received,  we  hereby  transfer,  assign  and 
deliver  to  the  First  National  Bank  of  Atchison,  Kansas, 
life  policy  number  26,050,  with  all  our  right,  title  and 
interest  in  and  to  the  same,  issued  by  the  New  York 
Life  Insurance  Company  to  John  M.  Price,  of  Atchi- 
son, Kansas,  and  payable,  on  the  death  of  said  John  M. 
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Price,  to  Eliza  J.  Price.    Amount  of  policy,  five  thou- 
sand dollars  (fSOOO). 

'*  And  it  is  agreed  that  when  this  policy  shall  become 
payable  the  insurance  therein  named  shall  be  paid  to 
the  First  National  Bank,  and  its  receipt  therefor  shall 
be  a  full  satisfaction  of  said  policy. 

John  M.  Price. 

Eliza  J.  Prick." 

That  assignment  was  made  and  the  policy  was  de- 
livered to  the  bank  by  John  M.  Price  on  the  19th  of 
January,  1894,  at  which  time  the  bank  paid  to  Price 
the  $3200,  less  the  amount  required  to  pay  the  taxes 
and  mechanic's  lien  on  the  homestead,  which  were 
paid  by  the  bank.  On  the  same  day  the  bank  took 
twQ  renewal  notes  of  $4434.10  each,  for  the  balance 
due  it  upon  the  old  debt  of  $10,000,  contracted  prior 
to  1890,  and  on  which  payments  had  been  made, 
and  these  two  renewal  notes,  together  with  the  notes 
for  the  $3200,  and  twelve  notes  for  $50  each,  for  the 
amount  which  the  bank  agreed  to  loan  in  the  future, 
were  all  included  in  the  new  mortgage,  which  covered 
the  homestead  alone,  while  the  two  notes  of  $4434.10 
each  remained  secured  by  the  deed  previously  given 
to  Auld  in  trust  for  the  bank  as  renewals  of  the  orig- 
inal debt.  All  these  notes  drew  interest  at  ten  per 
cent,  per  annum, 

On  the  21st  of  March,  1896,  the  bank  brought  a  suit 
in  foreclosure,  case  No.  7907,  against  Price  and  wife, 
to  foreclose  the  mortgage  last  given,  to  wit,  upon  the 
homestead,  and  in  said  action  took  a  personal  judgment 
on  all  of  said  notes  against  Price  and  wife  for  $16,- 
729.09,  and  an  order  for  the  sale  of  the  homestead 
and  application  of  the  proceeds. 

After  bringing  said  action  the  bank  brought  another 
action.  No.  7908,  based  upon  renewals  of  the  two  re- 
newal notes  of  $4434.10  each,  to  recover  a  personal 


Digitized  byLjOOQlC 


VOL.  62.    JANUARY  TERM,  1901,        747 
Price  V.  Bank. 

judgment  against  Price  and  wife  thereon,  and  to  fore- 
close the  deed  given  to  Auld  as  a  mortgage  to  secure 
the  same  ;  and  after  the  rendition  of  said  judgment  of 
$16,348.44,  in  said  action  No.  7907,  the  bank  recovered 
judgment  in  the  other  action  brought  subsequently 
upon  said  two  notes,  and  the  interest  thereon,  which 
last  judgment  amounted  to  $11,729.09,  against  Price 
and  his  wife,  and  in  said  action  a  foreclosure  of  said 
deed  was  decreed,  and  the  property  therein  described 
was  ordered  sold  and  the  proceeds  applied  to  said  last- 
named  judgment. 

Soon  after  the  rendition  of  the  last  judgment,  a 
stipulation  was  entered  into  between  the  bank  and 
Price  and  wife,  in  which  it  was  agreed  as  follows : 

**  (1)  That  execution  shall  be  stayed  on  such  judg- 
ment of  foreclosure  in  said  cause  No.  7907  for  ten 
months  from  the  rendition  thereof ;  (2)  that  in  case 
the  said  John  M.  Price  and  Eliza  J.  Price  shall  fail  to 
keep  the  taxes  promptly  paid  on  the  real  estate  herein- 
before described  in  said  first-entitled  cause.  No.  7907, 
and  to  keep  said  premises  well  and  adequately  insured 
for  the  benefit  of  the  said  plaintiff  bank,  then  and  in 
such  event  or  failure  said  bank  may  pay  all  such  taxes 
and  insurance,  and  keep  the  said  property  free  and 
clear  of  all  taxes  and  liens  and  adequately  insured  up 
to  the  time  of  the  sale  of  such  property  on  execution 
under  such  judgment.*' 

It  was  therein  further  agreed  that  said  bank  was  to 
retain  in  its  possession  said  policies  of  insurance  on 
the  life  of  said  John  M.  Price  as  collateral  security, 
and,  if  the  said  policies  should  mature  and  payment 
of  death  losses  thereon  be  made  before  the  sale  of  said 
homestead  under  execution,  the  proceeds  of  the  poli- 
cies should  be  applied  on  said  judgment  in  said  case 
No.*  7907  ;  and  in  case  of  sale  thereof  before  the  said 
polici<es  should  mature,  and  if  the  proceeds  of  the  sale 
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should  be  insuflScient  to  satisfy  such  judgment  in  case 
No.  7907,  then  said  policies  of  insurance  were  still  to 
be  retained  by  the  bank,  **to  secure  whatever  defi- 
ciency there  may  then  remain  unpaid  on  such  judg- 
ment 7907,  until  such  deficiency  is  fully  paid  or  until 
the  said  life  policies  mature,  and  on  said  maturity  and 
payment  thereof  such  balance  then  remaining  unpaid 
on  said  judgment  shall  be  paid  and  satisfied  in  full 
out  of  the  proceeds  of  such  life  policies,  and  the  bal- 
ance, if  any,  is  to  be  paid  oyer  by  said  bank  to  the 
parties  entitled  thereto.'' 

There  was  also  an  agreement  in  said  stipulation 
that  in  case  Price  and  wife  should  fail  to  pay  or  cause 
to  be  paid  the  accruing  premiums  on  the  Kansas  Mu- 
tual policy,  the  bank  was  to  pay  such  premiums,  upon 
written  notice  served  on  it  by  Price  and  wife  ''and 
whomsoever  may  be  interested  in  said  policies  as  ben- 
eficiaries, a  reasonable  time  in  advance  of  the  accrual 
of  each  of  such  payments  of  premiums  or  assessments, 
of  their  inability  to  pay,  and  their  desire  that  said  bank 
pay  the  same,"  and  it  was  provided  that  the  bank 
should  only  be  reimbursed  for  such  payments,  if  any, 
which  it  might  make,  out  of  the  proceeds  of  the  sale  of 
the  property  which  was  originally  foreclosed  in  action 
No.  7907.  This  stipulation  was  dated  May  21, 1897,  but 
the  court  below  found  that  it  was  executed  ''some  two 
months  after  said  date."  It  was  signed  by  the  cash- 
ier of  the  bank  and  by  Price  and  wife.  It  does  not 
appear  that  the  bank  ever  paid  any  premiums  on  said 
Kansas  Mutual  policy  or  made  any  other  outlays  after 
the  execution  of  said  stipulation. 

So  far  as  is  shown  in  the  evidence,  Mrs.  Price  never 
made  any  other  agreement  with  the  bank  or  its  ofB- 
cers  than  as  hereinbefore  stated. 
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Waggener,  Horton  &  Orr,  for  plaintiff  in  error. 

C.  D.  Walker,  and  /.  L.  Berry ,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Ellis,  J. :  The  insurance  policy  in  the  New  York 
Life  Insurance  Company  had  been  paid  up  since  1874, 
and  was  the  property  of  Eliza  J.  Price,  the  beneficiary 
named  therein.  The  unconditional  assignment  to 
the  bank  of  January  19,  1894,  was  void,  because  such 
bank  could  not  have  an  insurable  interest  in  the  life 
of  John  M.  Price.  {Life  Ins,  Co.  v.  Sturges,  18  Kan.  93.) 
Parol  evidence  was  admissible  for  the  purpose  of 
showing  that,  although  such  assignment  was  abso- 
lute on  its  face,  the  real  intent  of  the  parties  was  that 
the  insurance  policy  should  be  turned  over  to  the 
bank  under  such  assignment  for  the  purpose  of  col- 
lateral security  merely.  To  show  such  an  intention, 
it  was  necessary  to  prove  an  agreement  to  that  effect 
between  the  bank  and  the  owner  of  the  policy,  Eliza 
J.  Price,  for  there  was  no  evidence  in  the  case  that 
John  M.  Price  had  authority  to  act  as  her  agent  in 
that  behalf,  and  his  agency  could  not  be  presumed 
from  the  mere  fact  that  he  was  her  husband.  The 
only  evidence  in  the  record  showing  any  agreement 
other  than  an  unconditional  assignment  on  the  part 
of  Mrs.  Price  is  the  stipulation  bearing  date  May  21, 
1897,  and  entered  into  some  time  after  that  date. 
That  stipulation,  if  based  upon  a  sufficient  considera- 
tion, might  be  held  to  be  a  ratification  of  a  former 
agreement  which  seems  to  have  been  entered  into 
with  John  M.  Price,  to  the  effect  that  the  bank  should 
hold  the  policy  as  collateral  security,  subject,  how- 
ever, to  the  reservation  that  it  should  only  be  held  as 
collateral  security  for  the  payment  of  whatever  should 
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be  justly  and  legally  due  on  the  judgment  rendered 
in  action  No.  7907,  for  such  were  the  express  terms 
of  the  stipulation. 

.  The  court  holds  in  this  case  that  at  the  time  of  the 
I  execution  of  such  stipulation  that  judgment  was  ex- 
'  tinguished ;  that  the  debt  thereby  evidenced  had  been 
merged  in  the  judgment  rendered  later  by  the  district 
court  of  Atchison  county  in  action  No.  7908,  between 
the  same  parties.  For  the  reasons  for  such  decision 
and  the  authorities  upon  which  the  same  is  based, 
reference  is  hereby  made  to  the  opinion  of  Mr.  Justice 
Grbenb  in  the  case  of  Price  v.  Bank,  ante,  p.  735,  64 
Pac.  637.  The  only  consideration  for  such  stipulation 
is  the  agreement  on  the  part  of  the  bank  to  forbear  to 
issue  execution  on  said  judgment  in  No.  7907  for  the 
period  of  ten  months  from  the  date  of  its  rendition. 
Because  the  judgment  was  extinguished,  because  it  no 
longer  existed,  the  plaintiff  had  no  right  to  cause  an 
execution  to  issue  on  it  within  ten  months  or  at  any 
other  time.  An  agreement  to  forbear  to  do  an  act 
which  a  party  has  no  legal  right  to  do  cannot  consti- 
tute a  sufficient  consideration  for  a  promise  and  un- 
dertaking on  the  part  of  another. 

'*In  order  to  constitute  forbearance  a  valuable  con- 
sideration there  must  be  a  subsisting  legal  right  in  the 
claimant  which  he  agrees  to  forbear,  for  if  the  claim 
be  invalid  or  illegal  the  forbearance  is  ineffectual." 
(6  A.  &  E.  Encycl.  of  L.,  2d  ed.,  742.) 

See,  also,  Oould  v.  Armstrong^  2  Hall  (N.  Y.)  90 ; 
Chit.  Contr.  35,  36 ;  Bates  v.  Sandy,  27  111.  App.  552 
and  cases  cited;  Haynes  v.  Thorn,  8  Foster  (N.  H.) 
386  ;  May  v.  Coffin,  4  Mass.  341,  347  ;  Warder  &  Al.  v. 
Tucker,  7  Mass.  449 ;  Bohimon  v.  Jewett,  116  N.  Y.  40, 
22  N.  E.  724;  Widiman  v.  Brown,  83  Mich.  241,  47 
N.  W.  231 ;  Cowper  v.  Green,  7  Mees.  &  W.  633 ;  Mc- 
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Donald  v.  Neilson^  2  Cow.  (N.  Y.)  140  ;  Crosby  v.  Wood, 
6  N.  Y.  369 ;  Cline  &  Co.  v.  Templeton,  78  Ky.  550 ; 
Schroeder  v.  Fink,  60  Md.  436 ;  Gunning  v.  Royal,  59 
Miss.  45 ;  Davisson  v.  Ford,  23  W.  Va.  617 ;  Appeal  of 
Lukens,  193  Pa.  St.  386,  13  L.  R.  A.  581,  22  Atl.  892. 
In  the  case  of  Wade  v.  Simeon,  2  C.  B.  548,  the  dec- 
laration averred  that  the  plaintiff  had  brought  an  ac- 
tion, and  in  consideration  of  the  new  promise  had 
forborne  to  prosecute  the  case  thus  commenced.  The 
court  held  that  the  previous  action  could  not  have 
been  maintained,  and  in  the  opinion  said : 

**In  order  to  constitute  a  binding  promise  the  plain- 
tiff must  show  a  good  consideration  ;  something  bene- 
ficial to  the  defendant  or  detrimental  to  the  plaintiff. 
Detrimental  to  the  plaintiff  it  cannot  be,  if  he  has  no 
cause  of  action  ;  and  beneficial  to  the  defendant  it  can- 
not be  ;  for,  in  contemplation  of  law,  the  defense  upon 
such  an  admitted  state  of  facts  must  be  successful." 

In  the  case  of  OraJiam  v.  Johnson,  L.  R.  8  Eq.  36, 
the  defendant  held  a  bond  executed  by  the  plaintiff 
which  the  latter  was  entitled  to  have  canceled  as  be- 
ing voluntary.  At  the  plaintiff's  request  the  defend- 
ant forbore  suit  on  the  bond,  the  plaintiff  agreeing  to 
pay  from  an  expected  inheritance.  It  was  held,  never- 
theless, that  the  plaintiff  was  entitled  to  a  decree  of 
cancelation  and  that  the  promise  to  pay  the  defend- 
ant was  fiot  binding.  In  rendering  the  opinion  the 
court  said : 

**The  question  I  have  to  consider  is,  whether,  as- 
suming, as  I  must  assume,  that  the  plaintiff  when  he 
made  the  promise  was  ignorant  that  the  court  of 
chancery  would  restrain  an  action  on  the  bond  with- 
out requiring  him  to  pay  off  what  had  been  paid  by 
Barlow  to  the  obligee,  his  promise  made  in  considera- 
tion of  Barlow's  forbearance  to  sue  is  binding  on  himi 
I  think  it  is  not/' 
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And  following,  the  court  expressly  held  that,  be- 
cause the  action  could  not  have  been  maintained,  the 
agreement  to  forbear  would  not  be  a  consideration  for 
a  promise  of  the  defendant  to  pay. 

We  have  examined  the  cases  of  CaMsher  v.  Bischoff- 
scheim,  L.  R.  5  Q.  B.  449,  and  Ockford  v.  Bardli  and 
another,  25  L.  T.  (n.  s.)  604,  which  are  sometimes 
quoted  as  antagonizing,  though  they  do  not  overrule 
Wade  V.  Simeon,  supra,  and  Graham  v.  Johnson,  supra. 
They  were  considered  and  decided  as  cases  of  compro- 
mise and  are  clearly  distinguishable  from  the  case  at 
bar. 

In  JV.  H.  Savings  Bank  v.  Colcord,  15  N.  H.  119,  the 
court  held  that  forbearance  to  sue  is  not  a  good  con- 
sideration for  a  promise  where  there  is  no  debt  in  ex- 
istence. 

In  Oould  V.  Armstrong,  supra,  the  court  held:  **A 
promise  to  forbear  from  prosecuting  a  suit  which 
could  not  be  maintained  would,  of  course,  be  without 
consideration,  and  so  not  binding." 

In  Chitty  on  Contracts,  supra,  the  rule  is  laid  down 
that,  in  order  to  render  the  agreement  to  forbear  and 
the  forbearance  of  a  claim  a  sufficient  consideration 
for  a  new  promise,  it  is  essential  that  the  demand  for- 
borne should  be  sustainable  at  law  or  in  equity,  and 
the  consideration  will  fail  if  the  demand  is  without 
foundation. 

In  Eaynes  v.  Thorn,  supra,  the  court  held:  *'A 
promissory  note,  given  to  discharge  a  merely  supposed 
liability  or  to  avoid  an  ideal  danger,  which  has  no 
foundation  in  fact  or  in  law,  is  without  consideration." 

And  in  the  same  case  the  court  said : 

''If  the  note  was  given  under  a  misapprehension  of 
the  defendant's  liability,  and  with  no  valid  consider- 
ation passing  between  the  parties,  he  is  not  bound  to 
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pay  it.    An  ideal  danger,  which  has  no  foundation  in 
fact  or  in  law,  can  form  no  consideration  for  a  note.'* 

In  Appeal  of  LukenSy  supra,  the  supreme  court  of 
Pennsylvania  held  :  **  Abandonment  of  legal  proceed- 
ings which  are  without  merit  is  no  consideration  for 
the  revocation  of  a  valid  and  binding  contract."  The 
case  of  Prout  v.  Pittsfield  Fire  District^  164  Mass.  450, 
28  N.  E.  679,  was  purely  one  of  compromise.  The 
court  said :  **The  plaintiff's  claim,  whether  on  a  final 
d^termination  it  might  or  might  not  be  found  to  be 
valid,  was  sufSciently  substantial  to  furnish  a  good 
consideration  for  the  compromise.''  In  the  same 
opinion  it  was  remarked : 

**The  case  of  Palfrey  v.  Portland,  Saco  &  Portsmouth 
Railroad y  4  Allen,  55,  is  to  be  distinguished  on  the 
ground  that  there  it  was  plain  that  the  plaintiff  had 
no  real  claim  to  be  compromised ;  and  Wade  v.  Simeon, 
2.  C.  B.  548,  rests  on  the  same  ground." 

In  Robinson  v.  Jewett,  supra,  it  was  decided  that  the 
performance  of  an  act  which  the  party  is  under  a  legal 
obligation  to  perform  cannot  constitute  a  consideration 
for  a  new  promise.  In  Moon  v,  Martin,  122  Ind.  211, 
23  N.  E.  668,  the  court  sustained  a  compromise  of  a 
suit  actually  commenced,  and  held  that  the  discontinu- 
ance of  the  suit  was  a  sufficient  consideration  for  a 
promise  to  pay  money.  But  in  the  same  case  the 
court  held : 

**A  promise  to  give  something  for  the  compromise 
of  a  claim  about  which  there  is  merely  a  dispute  and 
controversy,  and  for  which  there  is  no  legal  founda- 
tion whatever,  is  not  sufficient  to  sustain  a  suit  at  law. 
{Jarvis  v.  Sutton,  3  Ind.  289  ;  United  States  Mortgage  Co, 
V.  Henderson,  111  id.  24,  12  N.  E.  88,  and  cases  cited ; 
Em^ry  v.  Royal,  117  id.  299,  20  N.  E.  150,  and  cases 
cited.)" 

48— 62  KAN. 
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In  Cline  &  Co.  v.  Templeton,  supra,  the  court  said : 

"It  is  laid  down,  both  in  Parsons  on  Contracts  and 
in  Chitty  on  Contracts,  that  an  agreement  to  forbear 
to  prosecute  a  claim  which  is  wholly  and  certainly  un- 
sustainable at  law  or  in  equity  is  no  consideration  for 
a  promise.  .  .  .  This  proposition  appears  to  be 
so  well  established  that  further  citation  of  authorities 
seems  to  us  unnecessary.*' 

In  Schroeder  v.  Fink,  supra,  defendants'  father  died 
owing  plaintiff  and  the  latter  threatened  suit.  In  con- 
sideration of  his  forbearance,  defendants  gave  their 
note  in  compromise  of  the  claim.  The  estate  of  der 
ceased  was  insolvent  and  plaintiff  could  have  no  action 
against  defendants.  In  the  action  upon  the  new  note, 
the  court  held  that  there  was  no  consideration  for  the 
new  promise  and  that  defendants  could  not  be  held 
liable  to  pay.  In  Qunning  v.  Royals  supra,  it  was  held 
that  ''the  existence  of  a  dispute  or  controversy  be- 
tween parties  is  not  a  sufficient  consideration  to  sup- 
port a  promise  to  pay  money  in  settlement  of  it,  where 
no  valid  demand  for  anything  whatever  exists  in  favor 
of  the  promisee."  In  Daviaaon  v.  Fordy  supra,  the 
syllabus  reads:  **If  there  is  no  foundation  for  such 
claim  of  liability,  then  the  promise  made  to  settle  this 
assumed  liability  has  no  sufficient  consideration  to 
sustain  it  and  no  suit  can  be  based  on  such  promise.'' 
At  page  627  the  court  said : 

**But  to  make  such  consideration  good  it  is  not  only 
necessary  that  the  dispute  should  be  one  in  which  one 
party  sets  up  that  there  was  a  liability  on  the  other, 
but  if  it  be  assumed  that  such  liability  exists,  when  in 
fact  or  law  there  is  no  foundation  for  such  liability,  a 
promise  made  by  the  party  who  is  thus  claimed  to  be 
liable,  but  who  clearly  is  not  liable  either  in  law  or 
equity,  would  be  a  promise  made  on  no  valuable  or 
sufficient  consideration,  and  it  could  not  be  enforced 
by  suit.'* 
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''As  the  consideration  must  have  some  value  and  re- 
ality, the  assumption  of  a  supposed  danger  or  liability, 
which  has  no  foundation  in  law  or  in  fact,  is  not  a 
valuable  or  suflSpient  consideration,  nor  is  the  per- 
formance of  that  which  the  party  was  under  a  previ- 
ous valid  legal  obligation  to  do ;  and  where  one, 
through  mistake  of  the  law,  acknowledges  himself 
under  an  obligation  which  the  law  does  not  impose, 
he  is  not  bound  by  such  promise.*'  (1  Pars.  Contr. 
437.) 

In  the  case  at  bar  the  bank  did  not  stipulate  to  re- 
frain from  doing  any  act  which  it  had  a  legal  right  to 
do.  Mrs.  Price,  supposing  herself  liable  to  pay  the 
judgment  rendered  in  No.  7907,  agreed  to  turn  over 
to  the  bank  the  insurance  policy  in  controversy  in 
this  case,  with  the  understanding  that  the  proceeds 
of  such  policy  should  be  applied  by  the  bank  in  satis- 
faction of  such  extinguished  judgment.  As  the  judg- 
ment itself  had  no  legal  existence  the  funds  could 
not  have  been  so  applied.  She  acknowledged  herself 
''under  an  obligation  which  the  law  does  not  impose,*' 
for  which  reason  she  "is  not  bound  by  such  promise." 

For  these  reasons  the  judgment  of  the  district  court 
will  be  reversed,  and  the  case  remanded,  with  direc- 
tions to  enter  judgment  in  the  court  below  in  favor  of 
Eliza  J.  Price  and  against  the  First  National  Bank  of 
Atchison,  KansaSi  in  accordance  with  this  opinion. 
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Walter  F.  Anderson,  a  Minor,  etc.,  v.  W.  P. 
PiKRCB  et  al. 

No.  ]139».  (64Pao.688.) 
Practice,  District  Covrt— Inconsistent  Findings.  Where  the 
general  verdict  ia  in  plaintiff's  favor,  and  the  special  findings 
made  by  the  jurj  are  supported  by  the  evidence  and  are  incon- 
sistent with  one  another,  or  consistent  with  one  another  and  inoon- 
sistent  with  the  general  finding,  but  not  destructive  of  plaintiff's 
right  of  recovery,  a  new  trial  should  be  ordered  and  not  judgment 
entered  for  defendant. 

Error  from  Saline  district  court ;  R.  F.  Thompson, 
judge.  Opinion  filed  April  6,  1901.  In  banc.  Re- 
versed. 

STATEMENT. 

This  action  was  brought  by  W.  F.  Anderson,  a 
minor,  by  his  next  friend,  to  recover  damages  for 
personal  injury,  from  W.  F.  and  T.  A.  Pierce  and  the 
city  of  Salina.  The  injury  sustained  was  occasioned 
by  the  falling  of  a  vault  door  which  had  been  removed 
from  a  building  in  the  process  of  improvement  and 
placed  on  edge  on  the  sidewalk  in  the  defendant  city. 

The  door  was  removed  by  W.  F.  Pierce  from  a  build- 
ing situate  upon  a  lot  in  the  defendant  city,  to  which 
defendant  T.  A.  Pierce  held  a  deed  absolute  in  form, 
and  of  which  building  he  was  in  possession.  The  city 
had  notice  of  the  fact  of  the  placing  of  the  door  in  the 
position  it  occupied  upon  the  sidewalk.  The  deed 
held  by  T.  A.  Pierce  was  in  fact,  as  between  the  par- 
ties thereto,  a  mortgage. 

At  the  trial  the  jury  returned  a  general  verdict  in 
favor  of  plaintiff  and  also  answers  to  certain  interrog- 
atories, which,  in  so  far  as  they  are  material  to  a  de- 
termination this  case,  were  as  follows : 

*'  Ques.  1.  How  old  was  the  plaintiff  at  the  time  of 
the  accident?    Ans.    Fourteen  years  and  eight  months. 
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'Q.  2.  Was  the  plaintiff  at  that  time  a  bright^ 
intelligent  and  experienced  boy  for  one  of  his  years? 
A.     Reasonably  so." 

'*Q.  8.  Did  the  defendant  city,  before  said  acci- 
dent, have  notice  that  said  door  had  been  placed  on 
the  inner  edge  of  said  walk?     A.     Yes." 

**Q.  10.  Considering  the  length,  width,  and 
weight,  was  not  the  door  as  it  stood  against  the 
wall  of  the  building  at  the  time  of  the  accident  ap- 
parently in  a  reasonably  secure  position?  A.  Ap- 
parently, yes." 

**Q.  13.  Before  the  plaintiff  began  to  meddle  with 
the  door  did  he  exercise  any  degree  of  care  or  dili- 
gence to  ascertain  the  safety  of  the  act  he  was  about  to 
perform?    A.     No. 

**Q.  14.  Was  not  the  meddling  of  plaintiff  with 
the  door  the  proximate  cause  of  his  injury?    A.    Yes. 

''Q.  15.  Had  not  the  plaintiff  at  the  time  of  the 
accident  the  capacity  to  comprehend  and  avoid  the 
danger  of  meddling  with  the  door?    A.     Yes. 

**Q.  16.  Did  not  plaintiff  at  the  time  of  the  acci- 
dent hav6  the  capacity  to  see  and  appreciate  the 
danger  of  meddling  with  the  door?    A.     No." 

**Q.  18.  If  you  find  plaintiff  was  negligent  at  the 
time  of  the  accident,  would  his  injury  have  occurred 
in  the  absence  of  such  negligence?    A.     No. 

'*Q.  19.  If  you  find  any  of  the  defendants  were 
negligent  and  that  such  negligence  caused  plaintiff's 
injury,  please  state  which  defendant  was  negligent, 
in  what  such  negligence  consisted,  specifically  de- 
scribing the  same.  A.  W.  P.  Pierce,  by  placing  the 
door  on  the  sidewalk  in  a  dangerous  position ;  tho 
city,  by  allowing  it  to  remain  on  said  walk." 

The  following  special  findings  were  made  at  the  re- 
quest of  defendant  T.  A.  Pierce  : 

**Ques.  1.  Was  the  property  described  in  the  deed 
(Exhibit  *A'),  known  as  the  opera-house  block,  con- 
veyed to  defendant  T.  A.  Pierce  as  security  for  the 
payment  of  the  indebtedness  of  the  Salina  State  Bank 
to  him?    Ans.   Yes. 
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*'  Q.  2,  Did  T.  A.  Pierce  ever  take  possession  of  the 
opera-house  block?    A.   Yes. 

**  Q.  8.   If  you  answer  question  2  'Yes/  state  when 
he  took  possession.     A.   On  the  transfer  of  the  prop-, 
orty. 

**Q.  4.  If  you  answer  question  2  *Yes/  state  what 
acts  T.  A.  Pierce  performed  in  taking  such  possession. 
A.  In  complying  with  certain  alterations  in  the  build- 
"^g*  as  proposed  by  W.  P.  Pierce.*' 

Defendants  filed  separate  motions  for  judgment  in 
their  favor  on  the  answers  given  by  the  jury  to  these 
special  interrogatories,  and  also  filed  separate  motions 
for  a  new  trial,  but  the  latter  were  not  considered  by 
the  court.  The  trial  court  granted  the  motions  for 
judgment  on  the  findings,  set  aside  the  general  ver- 
dict, and  entered  judgment  in  favor  of  the  defendants. 
To  reverse  this  judgment  the  present  proceeding  in 
error  is  brought  by  the  plaintiff. 

B.  A.  Lovittf  and  Da/vid  Ritchie,  for  plaintiff  in  error. 
Bond  &  Osbom,  John  D.  Milliken,  Z.  C.  MiUikin,  J. 
0.  Wilson,  and  H.  C.  Tohey,  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Pollock,  J. :  The  evidence  is  not  contained  in  the 
record.  The  general  verdict  of  the  jury  found  all  the 
facts  essential  to  a  recovery  in  favor  of  the  plaintiff 
and  entitled  the  plaintiff  to  judgment,  unless  the  spe- 
cial findings  made  are  inconsistent  with  the  genera^ 
verdict  and  plaintiff's  right  of  recovery.  The  sole 
question  presented  in  this  case  is,  Did  the  trial  court 
err  in  granting  defendants  judgment  on  the  special 
findings?  All  of  the  parties  insist  that  these  spe- 
cial findings  are  consistent  with  one  another,  coun- 
sel for  plaintiff  in  error  contending  that  they  are  not 
only  consistent  with  one  another  but  are  consistent 
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with  the  general  finding ;  and  counsel  for  defendants 
in  error,  that  they  are  consistent  with  one  another  but 
inconsistent  with  the  general  verdict  and  destructive 
of  plaintiff's  right  of  recovery,  and  entitle  them  to 
the  judgment  rendered. 

Where  a  general  verdict  is  returned  for  the  plain- 
tiff, in  construing  special  findings  of  fact  returned  by 
the  jury  and  supported  by  the  evidence,  the  following 
rules  are  deducible  from  the  decisions  of  this  court : 
(1)  It  is  the  duty  of  the  trial  court  to  harmonize  the 
same  with  one  another  and  the  general  verdict,  if 
possible;  (2)  if  found  to  be  inconsistent  with  one 
another,  or  consistent  with  one  another  and  inconsist- 
ent with  the  general  finding,  but  not  destructive  of 
plaintiff's  right  of  recovery,  the  court  should  order  a 
new  trial;  (3)  if  consistent  with  one  another  and 
both  inconsistent  with  the  general  finding  and  de- 
structive of  plaintiff's  right  of  recovery,  judgment 
should  be  entered  thereon  for  defendant.  {St.  L.  &S. 
F.  Rly.  Co.  V.  Ritz,  33  Kan.  404,  6  Pac.  533 ;  U.  P.  Ely. 
Co.  V.  Fray,  43  id.  750,  33  Pac.  739 ;  KauBos  City  v. 
Slangstrom,  53  id.  431,  36  Pac.  706.) 

In  this  case  we  do  not  agree  with  the  construction 
placed  on  these  findings  by  counsel  for  the  parties  or 
by  the  trial  court.  Every  presumption  is  in  favor  of 
the  general  verdict.  The  special  findings  must  over- 
throw it  or  it  must  stand.  In  the  absence  of  the 
evidence  from  the  record,  we  must  assume  all  of  these 
findings  to  have  support  in  the  evidence  and  all  must 
be  construed  together.  The  particular  and,  to  our 
minds,  irreconcilable  conflict  arises  on  findings  Nos. 
15  and  16.  An  adroit  argument  is  made  in  the  at- 
tempt to  harmonize  them,  but  the  distinction  made 
is  too  highly  refined  for  practical  purposes.  How 
a  reasonably  bright,  intelligent  and  experienced  boy 
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of  fourteen  years  could  have  the  mental  capacity  to 
comprehend  and  avoid  the  danger  of  meddling  with 
this  door,  apparently  in  a  reasonably  secure  position, 
although  in  fact  dangerous,  and  yet  be  incapable  of 
seeing  and  appreciating  the  danger  of  meddling  with 
it,  is  beyond  our  comprehension. 

We  are  of  the  opinion  that  the  special  findings  are 
inconsistent,  and  incapable  of  being  harmonized  with 
either  the  general  finding  or  with  one  another,  and 
that  the  same  are  not  conclusive  of  the  plaintiff's  right 
of  recovery.  If  the  improvements  being  made  upon 
the  property  were  by  the  direction  and  for  the  benefit 
of  T.  A.  Pierce,  the  fact  that  his  deed  to  the  property 
was  in  legal  effect  but  a  mortgage,  or  that  he  occupied 
the  property  only  as  a  mortgagee  in  possession,  would 
seem  immaterial. 

Upon  the  special  findings  as  returned  by  the  jury, 
the  judgment  must  be  reversed,  with  the  direction  that 
a  new  trial  be  awarded.     It  is  so  ordered. 


J  H.  W.  Bedell  v.  Cyrus  D.  Christy. 

81         4U  No.  1130S.*    (64  Pac.  829.) 

-3  Conveyance — Breach  of  Warranty.    To  constitute  a  breach  of 

the  covenant  for  quiet  enjoyment,  the  eviction  of  the  covenantee 
must  have  been  under  a  lawful  and  paramount  title,  which  ex- 
isted and  was  outstanding  when  the  conveyance  by  the  covenantor 
was  made. 

Error  from  court  of  appeals,  southern  department ; 
A.  W.  Dennison,  B.  F.  Milton,  and  M.  Schoonovkr, 
judges.  Opinion  filed  April  6,  1901.  In  banc.  Re- 
versed^  

♦For  opinion  by  court  of  appeals,  see  10  Kan.  A  pp.  — ,  61  Pac 
1096.— Rep. 
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A.  D,  Neale,  for  plaintiff  in  error. 
W,  A.  McCaiLsland,  and  L.  Scott^  for  defendant  in 
error. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  J. :  This  was  an  action  on  the  covenant 
of  warranty  contained  in  a  deed  executed  by  L.  M. 
Bedell  to  Cyrus  D.  Christy.  At  a  judicial  sale  Bedell 
purchased  a  tract  of  land  in  Elk  county.  After  the 
confirmation  of  the  sale  and  the  execution  of  a  sheriff's 
deed  he  transferred  the  land  to  Christy  by  a  convey- 
ance containing  the  usual  covenants  of  warranty.  At 
that  time  Jackson  C.  and  Jemima  Cunningham,  who 
were  the  mortgagors  and  judgment  debtors,  were  in 
possession  of  the  land,  but  soon  afterward  they  sur- 
rendered possession  to  Christy  and  rented  the  land 
from  him  for  the  following  year.  About  the  time  of 
the  termination  of  the  lease  the  Cunninghams  brought 
an  action  to  set  aside  the  mortgage  sale  and  all  6f  the 
subsequent  proceedings  and  conveyances,  alleging  that 
the  plaintiff  in  the  foreclosure  proceedings  had  died 
after  the  judgment  and  before  the  judicial  sale,  and 
that  certain  revivor  proceedings  had  were  without  their 
consent  or  notice  to  them,  and  were,  therefore,  without 
validity.  The  district  court  adopted  that  view  and 
set  aside  the  sale  as  well  as  all  proceedings  subsequent 
to  the  foreclosure  judgment.  That  case  was  brought 
to  this  court  for  review,  where  the  judgment  was  re- 
versed, the  court  holding  the  revivor  proceedings  to 
be  valid.  {Smith  v.  Cunningham^  59  Kan.  552,  53  Pac 
760.) 

After  the  rendition  of  that  judgment  in  the  district 
court  and  before  the  reversal  of  the  same  in  this  court, 
the  present  action  was  brought  by  Christy,  on  the 
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theory  that  there  had  been  a  breach  of  the  covenant 
of  warranty.  The  trial  court  ruled  that  there  had 
been  no  breach,  and  that,  therefore,  there  was  no  right 
of  recovery,  but  its  judgment  was  reversed  by  the 
court  of  appeals.     (Christy  v.  Bedell,  10  Kan.  App. 

,  61  Pac.  1095.)     That  court  held  that  as  the  title 

had  not  failed  there  was  no  breach  of  the  covenant  of 
seizin,  but  because  Christy  had  in  some  way  lost  pos- 
session to  the  Cunninghams  there  was  a  breach  of 
the  covenant  of  quiet  enjoyment.  It  is  to  be  observed 
that  Christy  did  not  in  his  petition  ask  for  a  recovery 
on  the  covenant  of  quiet  enjoyment,  but  sought  to 
recover  only  on  the  covenant  of  warranty ;  and  the 
court  of  appeals  must  have  proceeded  upon  the  theory 
that  the  two  covenants  were  identical,  or  that  the 
covenant  of  warranty  included  that  of  quiet  enjoy- 
ment. 

The  district  court  ruled  correctly,  we  think,  in  hold- 
ing that  there  was  no  breach  of  the  covenant  of  war- 
ranty, and  also  that  Christy  was  not  entitled  to  recover 
on  any  of  the  covenants  of  the  deed.  The  record  shows 
that  the  title  acquired  by  him  from  Bedell  was  com- 
plete and  indefeasible.  He  not  only  had  the  para- 
amount  title,  but  he  obtained  possession  of  the  land 
under  that  title.  The  Cunninghams,  who  were  upon 
the  land  when  it  was  conveyed,  surrendered  posses- 
sion to  Christy  and  for  a  year  or  more  acknowledged 
liim  as  their  landlord.  It  is  true  that  afterward  they 
asserted  a  hostile  claim  to  the  land  ;  but  there  was  no 
excuse  or  reason  for  Christy's  yielding  possession  to 
them,  because  they,  being  his  tenants,  could  not  dis- 
pute his  title  or  right  of  possession.  None  of  the  cove- 
nants of  the  deed  assured  Christy  against  the  action 
of  trespassers  or  intruders  without  title  or  interest  in 
the  land,  nor  against  difficulties  which  he  might  ex- 
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perience  in  getting  rid  of  tenants  when  their  terms 
had  expired.  The  controlling  consideration  is  that 
there  was  no  adverse  right  or  outstanding  paramount 
title  when  the  covenant  was  made. 

Assuming,  as  we  may,  that  the  covenants  of  war- 
ranty and  quiet  enjoyment  are  mainly  identical,  and 
if  we  further  assume  that  the  petition  of  Christy  al- 
leged a  right  of  recovery  on  the  covenant  of  quiet  en- 
joyment, he  must  fail,  as  the  facts  show  that  the 
covenant  was  not  broken.  Both  of  the  covenants 
relate  to  the  possession  and  assure  quiet  enjoyment 
of  the  estate  conveyed.  To  constitute  a  breach,  it  is 
generally  held  that  there  must  be  not  only  a  disturb- 
ance of  possession,  but  the  eviction  must  be  under  an 
adverse  and  paramount  title  which  existed  when  the 
covenant  was  made.  An  entry  by  an  intruder,  or  by 
any  one  else,  without  lawful  right  and  superior  title 
is  not  a  breach  of  the  covenants,  and  in  such  case  the 
remedy  of  the  grantee  is  against  the  wrong-doers  and 
not  the  covenantor. 

In  Kelly  v.  The  Ihitch  Church  of  Schenectady,  2  Hill, 
105,  it  was  held  that  a  covenant  of  warranty  is  not 
broken  by  the  entry  of  a  wrong-doer,  and  it  was  said : 

''It  is  now  settled  that,  in  an  action  upon  a  general 
covenant  for  quiet  enjoyment,  the  plaintiff  must  aver 
and  prove  that  the  person  by  whom  he  was  evicted 
had  a  lawful  title  to  the  property,  and  that  he  had 
such  title  before  or  at  the  time  of  the  conveyance  by 
the  defendant.  It  must  be  both  a  lawful  and  a  su- 
perior title.'' 

See,  also,  Webb  v.  Alexander,  7  Wend.  281 ;  Knapp  v. 
Marlboro,  34  Vt.  235 ;  Hoppea  v.  Cheek  et  al.,  21  Ark. 
585 ;  Mills  v.  Rice,  3  Neb.  76 ;  Beddoe's  ExW  v.  Wads- 
worth,  21  Wend.  120  ;  Wilder  v.  Ireland,  8  Jones  L.  88 ; 
Faries  v.  Smith,  11  Rich.  L.  80 ;  Ellis  &  al  v.  Welch,  6 
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Mass.  247  ;  Real  v.  Hollister,  20  Neb.  112, 29  N.  W.  189  ; 
8  A,  &  E.  Encycl.  of  L.,  2d  ed.,  97-101. 

It  is  true  that  a  claim  was  hostilely  asserted,  and 
that  a  judgment  was  given  which  for  a  time  appeared 
to  uphold  the  claim  and  to  invalidate  Christy's  title, 
but  proceedings  in  error  were  at  once  instituted  and 
that  judgment  was  set  aside.  The  decision  not  only 
vacated  the  judgment,  but  it  determined  that  the  fore- 
closure proceedings  were  regular,  that  Bedell  acquired 
a  good  title  at  the  judicial  sale,  and  that  he  conveyed 
to  Christy  a  title  that  was  indefeasible.  He  was  not 
evicted  by  anyone  having  a  lawful* and  superior  title, 
and  he  was  not  justified  in  yielding  possession  to  the 
Cunninghams,  or  in  assuming  that  they  had  a  right 
to  possession  under  the  claim  made  by  them.  A 
claim  not  based  on  any  title  or  interest,  or  which 
rests  on  something  arising  after  the  covenant  was 
made,  gives  the  covenantee  no  right  of  action  against 
the  covenantor. 

The  judgment  of  the  court  of  appeals  will  be  re- 
versed and  the  judgment  of  the  district  court  will  be 
affirmed. 


The  Fikst  National  Bank  of  Fort  Scott,  Kan- 
sas, V.  Charles  H.  Elliott. 

(No.  113»4-    64Pac.623.) 

Garnishment — Plaintiff  as  Garnishee,    The  plaintiff  in  an  action 
can  neither  summon  nor  charge  himself  as  garnishee  therein. 

Error  from  Cowley  district  court ;  W.  T.  McBridb, 
judge.    Opinionfiled Aprils,  1901.   Inhanc.  Affirmed. 
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G.  H.  Buckman,  and  Keene  &  Gates,  for  plaintiff  in 
error. 

Hackney  &  Lafferty,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  In  an  action  brought  by  the  First  Na- 
tional Bank  of  Fort  Scott  against  Charles  H.  Elliott, 
•  to  recover  on  certain  promissory  notes,  the  plaintiff 
bank  filed  an  affidavit  in  garnishment,  stating  that  it 
was  indebted  to  Elliott.  A  summons  in  garnishment 
was  thereupon  issued  requiring  the  bank  to  answer  as 
garnishee,  which  it  did,  stating  that  it  was  indebted 
to  Elliott  in  an  amount  exceeding  $2500.  A  motion 
filed  by  Elliott  to  set  aside  and  quash  the  garnish- 
ment proceedings  was  sustained  by  the  district  court. 
The  question  before  us  is  whether  a  plaintiff  in  an 
action  upon  contract  for  the  recovery  of  money  can 
make  himself  a  garnishee,  and  by  garnishment  pro- 
ceedings thus  appropriate  money  due  and  owing  by 
hini  to  the  defendant.  Many  cases  have  been  cited 
by  counsel  on  both  sides  of  the  question.  We  think, 
however,  that  the  matter  is  one  of  statutory  inter- 
pretation. The  nature  of  such  proceedings  under  our 
code  is  thus  stated : 

**The  proceedings  against  a  garnishee  shall  be 
deemed  an  action  by  the  plaintiff  against  the  gar- 
nishee and  defendant,  as  parties  defendant,  and  all 
the  provisions  for  enforcing  judgments  shall  be  appli- 
cable thereto ;  but  when  the  garnishment  is  not  in 
aid  of  an  execution,  no  trial  shall  be  had  of  the  gar- 
nishee action  until  the  plaintiff  shall  have  judgment 
in  the  principal  action,  and  if  the  defendant  have 
judgment,  the  garnishee  action  shall  be  dismissed 
with  costs,"  etc.  (Gen.  Stat.  1897,  ch.  95,  §238; 
Gen.  Stat.  1899,  §4460.) 
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And  further,  by  section  234  of  chapter  95,  General 
Statutes  of  1897  (Gen.  Stat.  1899,  §4456),  if  any 
garnishee,  duly  summoned,  fail  to  file  his  afiSdavit  by 
way  of  answer,  the  court  may  render  judgment  against 
him  for  the  amount  of  the  judgment  which  the  plain-  • 
tiJQT  shall  recover  against  the  defendant. 

It  is  a  general  rule  that  the  same  person  cannot  be 
both  a  plaintiff  and  a  defendant  at  the  same  time,  in. 
the  same  suit,  either  solely  or  with  others.  ( 15  Encyc^ 
PI.  &  Pr.  481.)  Under  our  statute,  the  plaintiff  would 
be  entitled  to  execution  if  he  failed  to  pay,  after  judg- 
ment rendered  against  him,  thus  giving  rise  to  the 
anomalous  proceeding  of  a  party  issuing  an  execution 
against  himself.  In  14  American  and  English  Ency- 
clopedia of  Law  (2d  ed.) ,  at  page  809,  under  the  title 
''Plaintiff  as  garnishee,''  the  authorities  on  the  ques- 
tion under  consideration  are  collected,  and  it  is  said 
in  the  text  that  the  best-considered  cases  hold  that  the 
plaintiff  cannot  summon  himself  as  garnishee.  We 
cannot  take  time  to  review,  or  even  cite,  the  numerous 
decisions  in  which  this  question  has  been  discussed, 
but  will  refer  to  the  encyclopedias  as  sources  of  infor- 
mation on  the  subject.  We  find  no  valid  objection  to 
the  method  adopted  by  the  defendant  in  error  in  mov- 
ing to  quash  the  garnishment  proceedings.  He  waa 
entitled  to  the  order  which  he  obtained  under  some 
sort  of  a  demand  therefor,  and  we  think  that  the  form 
of  his  application  was  appropriate  to  the  relief  sought. 
( Manufactv/ring  Co.  v.  Auguat^  51  Kan.  59, 32  Pac.  636.) 

The  judgment  of  the  court  below  will  be  affirmed. 

Pollock,  J.,  not  sitting,  having  been  of  counsel. 
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Mabt  E.  Nobthbup,  as  Administratrix ,  etc.,  v.  Daniel 
HoBViLLB  et  al. 

No.  11,886.*  (64Pao.622.) 
HoMBSTBADB  AND  ExBMPTioNB. — DesoenU  and  Distributions. 
Where  a  wife  owninf?  the  homestead  died  leaying  a  husband  and 
adult  ohildren,  and  the  husband  oontinued  to  occupy  it  as  a 
homestead,  and,  while  thus  occupying  it,  conveyed  it  all  and 
then  abandoned  it,  Jieldt  that,  at  most,  no  more  than  an  undi- 
vided one-half  of  the  land  was  freed  from  the  payment  of  the 
debts  of  the  wife. 

Error  from  court  of  appeals ,  southern  department ; 
A.  W.  Dbnnison,  B.  F.  Milton,  and  M.  Schoonovbb, 
judges.  In  banc.  Opinion  filed  April  6,  1901.  Re- 
versed. 

A.  H.  Campbell^  for  plaintiff  in  error. 
Swing  &  SavagCy  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

OuNNiNGHAMy  J. :  This  is  another  phase  of  the 
homestead  question.  A  wife  owned  the  homestead. 
She,  with  her  husband,  resided  thereon.  Their  three 
adult  children  were  married  and  had  homes  of  their 
own.  I  A  judgment  was  rendered  against  the  wife,  the 
husband,  and  son,  in  the  district  court  of  the  county 
in  which  the  land  was  situated.  The  wife  died. 
The  husband  conveyed  the  land,  and  abandoned  the 
homestead.  Did  the  purchaser  take  the  title  entirely 
freed  from  the  judgment  lien?    We  think  not. 

Martha  A.  Delap  was  the  owner  of  110  acres  of 
land  in  Allen  county,  Kansas.  It  was  the  homestead 
of  herself,   her  husband,    Sidney   Delap,  and  their 

♦For  opinion  by  court  of  appeals,  see  10  Kan.  App.  — ,  62  Pac. 
9.— Rbp. 
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children,  one  son  and  two  daughters.  The  entire 
tract  was  mortgaged.  Afterward  the  west  fifty-five 
acres  were  conveyed  to  the  son,  John,  who  occupied 
the  same  as  a  homestead.  Thereafter,  and  on  No- 
vember 17,  1891,  L.  L.  Northrup  obtained  a  judgment 
against  Martha  A.  Delap,  Sidney  Delap,  her  hus- 
band, and  the  son,  John  Delap,  in  the  district  court 
of  Allen  county,  for  f  1082.  This  judgment  was  re- 
vived in  the  name  of  the  plain tiflF  in  error,  Mary  E. 
Northrup,  administratrix,  the  said  L.  L.  Northrup 
having  died. 

On  November  12,  1894,  Martha  A.  Delap  died,  the 
owner  of  the  east  fifty-five  acres,  it  being  at  the  time 
the  homestead  of  herself  and  husband,  leaving,  also, 
her  son  John  and  married  daughters,  Nettie  Tefi^t  and 
Alice  K.  Brightly,  all  past  twenty-one  years  of  age. 
On  December  16,  1895,  Sidney  Delap,  still  occupying 
the  east  fifty-five  acres  as  a  homestead,  conveyed  it 
to  Clara  Delap,  the  wife  of  his  son  John,  who  took 
possession  under  such  conveyance.  On  June  29, 1896, 
Clara  and  her  husband,  John,  conveyed  the  same  to 
Daniel  Horville,  who  then  took  possession.  On  July 
14,  1896,  the  daughters,  Nettie  Teflft  and  Alice  K. 
Brightly,  with  their  husbands,  conveyed  the  same  to 
Daniel  Horville. 

On  March  21, 1897,  the  mortgage  given  prior  to  the 
Northrup  judgment  having  been  foreclosed,  this  land 
was  sold  under  such  foreclosure  judgment  and 
brought  a  sum  sufficient  to  pay  the  mortgage  in  full 
and  to  leave  remaining  the  sum  of  $1113.24.  Hor- 
ville claims  it  all  because  he  took  the  title  to  the  land 
by  these  various  conveyances  freed  from  the  lien  of 
the  Northrup  judgment.  The  administratrix  claims 
oue-half  of  it,  because,  by  the  deed  of  Sidney  Delap, 
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Horville  took  but  one-half  of  the  land  freed  from  the 
lien  of  said  judgment.  The  district  court  sustained 
the  contention  of  Horville  and  gave  him  the  entire 
fund.  This  judgment  was  affirmed  by  the  court  of 
appeals;     In  this  we  think  both  courts  erred. 

When  Martha  A.  Delap  died  the  land  passed  by  our 
law  of  descents  and  distributions  one-half  to  her  hus- 
band and  one-half  to  her  children,  subject  to  whatever 
homestead  rights  there  might  be  in  the  husband.  We 
do  not  now  determine  whether  there  was  any  such  in- 
terest in  him,  but  certain  it  is  that  the  homestead 
character  could  be  impressed  only  upon  so  much  as  he 
owned,  so  as  to  free  it  from  the  lien  of  the  judgment 
after  its  conveyance  and  abandonment  by  him  as  a 
homestead.  Admitting  that  he,  as  the  husband  of  the 
owner  and  as  her  family,  would  have  a  homestead 
right  in  the  entire  tract  while  he  occupied  the  same, 
that  could  not  give  him  the  right  to  convey  what  he 
did  not  own,  and  free  it  from  the  judgment  lien. 

The  adult  children  of  Mrs.  Delap  took,  eo  instanti, 
upon  her  death,  the  title  to  one-half  of  this  land,  and 
they  then  had  a  right  to  its  partition  and  consequently 
to  its  possession.  (  Vandiver  v.  Vandiver,  20  Kan.  501.) 
By  what  statutory  construction,  or  logic,  can  it  be  said 
that  the  possible  homestead  interest  of  the  husband 
in  his  half  would  permit  him  to  convey  the  half  be- 
longing to  the  adult  children,  and  thus  protect  it  from 
a  judgment  against  the  wife — the  owner — even  after 
its  abandonment  by  him  as  a  homestead?  We  do  not 
think  such  a  conclusion  can  be  reached  from  a  con- 
struction of  the  provisions  of  our  constitution  and 
statutes,  or  is  justilSed  by  the  decisions  of  this  court. 
We  call  attention  to  the  case  of  Battey  v.  Barker,  ante, 
p.  617, 64  Pac.  79,  decided  by  this  court  at  this  term. 

49— 62KA1T. 
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The  judgments  of  the  court  of  appeals  and  of  the 
district  court  of  Allen  county  will  be  reversed,  and  the 
court  directed  to  enter  judgment  in  favor  of  the  plain- 
tiff in  error  on  the  agreed  statement  of  facts  for  one- 
half  of  the  fund  named. 


«2    770 
68    823 

82       7705 
76       113. 

77  j^     .  Missouri,  Kansas  &  Texas  Railway  Company  ▼. 

D.  W.  Puckett. 

No.  11397*    (64  Pao.  681.) 

1.  Personal  Injury — Waiver  of  Aaaumption  of  Risk  of  Defect- 
ive Tools,  If  a  railway  company  furnishes  its  employee  with 
tools  so  defective  that  they  are  dangerous,  and  such  defects  are 
obyious,  such  employee  assumes  the  risk  of  using  them ;  but  if 
his  employer  knows  such  fact  and  instructs  him  to  go  ahead  and 
use  them,  promising  to  send  them  in  for  repair,  and  the  employee 
continues  to  use  them  under  such  promise,  it  is  a  waiver  on  the 
part  of  the  company  of  the  assumption  of  risk  by  the  employee. 

2.  Care  Required  of  Employee,    In  the  use  of  such  tools 

the  employee  is  not  bound  to  use  extra  care.  All  that  is  required 
of  him  under  such  circumstances  is  that  he  use  that  reasonable 
care  to  protect  himself  against  injury  which  ordinary  men  take  of 
their  own  person  when  employed  in  a  dangerous  service  of  like 
kind. 

Error  from  Neosho  district  court ;  L.  Stillwell, 
judge.  Opinion  filed  April  6,  1901.  In  banc.  Af- 
firmed. 

STATEMENT. 

This  action  was  brought  by  defendant  in  error  against 
plaintiflF  in  error  in  the  district  court  of  Neosho  county 
to  recover  damages  for  personal  injuries,  alleged  to 
have  been  sustained  while  in  the  employment  of  the 
plaintiff  in  error  as  a  common  laborer  on  the  section, 
by  reason  of  the  negligence  of  the  plaintiff  in  error. 
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He  pleaded  two  causes  of  action .  In  the  first  he  stated , 
in  substance,  that  in  July,  1898,  while  working  for 
plaintiff  in  error  under  the  direction  of  one  Arthur 
McDonald,  as  section  foreman,  he  was  ordered  by  said 
foreman  to  assist  his  fellow  workmen  in  unloading  a 
hand-car  from  a  flat-car,  and,  also,  in  loading  a  hand- 
car upon  a  flat-car ;  that  plaintiff  in  error,  by  order  of 
said  section  foreman,  had  caused  to  be  erected  a  plat- 
form upon  which  he  and  his  fellow  workmen  should 
stand  while  performing  such  work ;  that  said  plat- 
form was  so  carelessly  and  negligently  constructed 
that,  while  defendant  in  error  and  his  fellow  workmen 
were  thus  loading  said  hand-car,  the  platform  gave 
way,  precipitating  them  to  the  ground  with  such  force, 
together  with  the  weight  of  the  hand-car,  that  de- 
fendant in  error  was  seriously  injured  by  being  rup- 
tured in  his  right  groin ;  that  by  reason  thereof  he 
was  compelled  to  quit  work  and  hire  a  physician,  and 
was  laid  up  for  about  two  weeks,  and  damaged  there- 
by in  the  sum  of  f  1000. 

In  his  second  cause  of  action  he  stated,  in  sub- 
stance, that  in  July,  1898,  he  took  employment  from 
plaintiff  in  error  as  a  laborer  on  the  section,  under 
the  direction  of  one  Arthur  McDonald  as  foreman, 
and  that  in  the  performance  of  his  duties  in  keep- 
ing the  track  in  repair  they  used  a  tool  furnished 
by  plaintiff' in  error,  called  a  lifting-jack.  This  tool 
was  used  for  the  purpose  of  lifting  the  track,  in  order 
that  defective  ties  might  be  removed  and  replaced 
with  good  ones  or  the  track  surfaced  up  and  made 
level.  This  lifting- jack  has  a  shaft  with  a  foot  at  one 
end,  which,  when  being  operated,  stands  erect  with 
the  foot  on  the  ground ;  around  this  shaft  are  clutches^ 
knuckles  or  rings,  and  extending  down  is  an  iron 
hand,  which  is  fastened  under  the  rails;  this  tool 
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is  operated  with  a  lever  and  the  clutches  are  intended 
to  hold  where  they  are  placed^  and  by  operating 
the  lever  the  track  is  thus  raised ;  the  shaft  of  this 
lifting-jack,  by  reason  of  long  use,  had  become  worn 
and  was  so  smooth  that  the  clutches  could  not  be 
made  to  hold,  and  would  slip  and  drop  the  weight ; 
and  while  the  defendant  was  thus  operating  this  lift- 
ing-jack, and  on  or  about  the  8th  day  of  February, 
1899,  these  clutches  slipped,  permitting  the  weight 
of  the  track  to  fall,  the  lever-bar  catching  him  in  the 
right  groin  and  throwing  him  upon  the  track,  thus 
inflicting  a  permanent  injury  and  total  disability  ever 
to  perform  manual  labor. 

The  cause  was  tried  to  a  jury,  and,  after  both  par- 
ties had  introduced  their  evidence,  the  court  in- 
structed the  jury  that  the  plaintiff  below  was  not 
entitled  to  recover  on  his  first  cause  of  action.  The 
jury  found  for  the  plaintiff  below  on  his  second  cause 
of  action,  and  assessed  the  amount  of  his  recovery  at 
13000.  A  motion  for  a  new  trial  was  made  and  over- 
ruled and  the  plaintiff  in  error  brings  the  case  here. 

T.  N.  Sedgwickf  and  /.  L.  Denison,  for  plaintiff  in 
error. 

W.  R.  Cline,  and  C.  A.  Cox,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Grbbnb,  J. :  It  is  argued  by  plaintiff  in  error  that 
defendant  in  error  cannot  recover  because  he  did  not 
apprehend  any  danger  to  himself  by  the  use  of  this  jack. 
We  think  this  contention  is  without  merit.  The  de- 
fendant in  error  testified  that  he  had  frequently  called 
the  attention  of  the  foreman  to  the  defective  condi- 
tion of  this  jack  and  that  they  both  had  tried  to 
remedy  it ;   that  the  foreman  had,  on  several  occa- 
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sioQS,  told  him  he  would  send  it  in  and  have  it  re- 
paired or  get  a  new  one.  The  defendant  in  error 
testified  that  on  one  occasion  he  threw  it  away, 
or  set  it  aside,  and  refused  to  work  with  it  in  its  then 
dangerous  condition ;  that  the  section  foreman  in- 
sisted upon  his  using  it  again,  promising  that  he 
would  immediately  thereafter  send  it  in  and  get  a 
new  jack,  and  it  was  upon  this  assurance  that  he  was 
induced  to.  use  it  again.  He  also  testified  that  he 
would  have  quit  work  sooner  than  have  used  this  jack 
again,  only  for  the  promise  made  by  the  section  fore- 
man that  he  would  send  it  in  and  have  it  repaired. 
He  also  testified  that  ''when  the  clutches  would  slip 
it  would  give  a  fellow  a  tremendous  jerk.*'  Cotteral, 
another  witness,  and  fellow  workman  of  defendant  in 
error,  testified  that  when  it  would  slip  it  would  un- 
joint  his  neck,  if  he  was  not  watching.  The  witness 
Smith,  who  worked  on  the  section  with  defendant  in 
error,  testified  :  "When  the  jack  would  slip  it  would 
hurt  a  person  and  give  him  a  hard  jerk ;  it  would 
let  a  person  down  all  of  a  sudden,  and  would  gener- 
ally hurt  the  back  of  my  neck."  The  evidence  also 
showed  that  there  were  several  complaints  of  this 
jack,  not  because  it  would  drop  the  weight  of  the 
track,  but  because  when  it  would  slip  it  would  hurt 
the  person  operating  it. 

It  is  also  contended  by  plaintiff  in  error  that,  if  the 
defective  jack  was  dangerous,  it  was  obvious,  and 
known  to  the  plaintiff  below  as  well  as  to  the  foreman, 
McDonald,  and  that,  therefore,  the  defendant  in  error 
was  bound  to  exercise  extra  care  and  caution  to  avoid 
injury.  We  think  that  all  that  the  law  requires  under 
such  circumstances  is  that  a  person  use  that  reason- 
able care  to  protect  himself  against  such  injury  which 
ordinarily  prudent  men  take  of  their  persons  when  em- 
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ployed  in  a  dangerous  service  of  like  nature.  The 
plaintiff  below  testified  that  when  he  was  hurt  he  was 
using  this  jack  as  carefully  as  he  could,  and  there  is 
no  evidence  in  the  record  to  show  that  he  was  in  any* 
way  negligent  in  the  use  of  it.  The  section  foreman 
testified  that  he  was  a  good  man  with  tools. 

It  is  also  claimed  by  plaintiff  in  error  that  the 
danger  arising  from  this  defective  jack  was  so  obvious 
that  an  ordinarily  prudent  man  would  not  have  used 
it ;  that  defendant  in  error  cannot  recover,  and  that 
a  promise  to  repair  does  not  apply  to  simple  appli- 
ances. This  question  has  been  determined  by  this 
court  in  the  case  of  8.  K.  Rly,  Co.  v,  Croker,  41  Kan. 
747,  21  Pac.  785.  In  that  case  Croker  was  engaged 
in  breaking  rock  for  ballast,  using  for  that  purpose  a 
hammer  weighing  about  three  and  one-half  pounds. 
The  handle  of  this  hammer  was  a  green  stick,  cut  from 
the  brush  adjoining  the  track,  and  was  crooked.  The 
defendant  in  error,  Croker,  had  complained  directly 
to  the  section  foreman  about  the  handle  being  defect- 
ive, and  the  section  foreman  told  him  to  work  with 
this  one  as  it  was,  and  that  be  would  get  him  a  good 
handle  in  a  few  days.  He  struck  a  blow  on  a  lime- 
stone rock  with  the  hammer  and  a  small  particle  of 
the  stone  struck  him  in  the  eye  and  destroyed  his 
sight.  The  court  said  that  the  duty  of  the  company 
was  plainly  understood  to  be  to  furnish  reasonably 
safe  tools  for  doing  this  kind  of  work ;  that  this  ham- 
mer was  defective ;  that  protest  was  made  against  its 
use  and  a  promise  given  that  a  new  handle  would  be 
forthcoming ;  that  this  promise  was  accompanied  by 
an  order  to  go  ahead  and  work  with  it.  The  court 
held:  **The  railroad  company  did  not  exercise  that 
degree  of  care  required  by  law,  in  furnishing  proper 
tools  with  which  to  do  the  work  required  of  the  sec- 
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tion  men,  and  was  guilty  of  negligence  in  requiring 
the  use  of  defective  hammers."  This  was  certainly 
A  more  simple  appliance  than  the  lifting-jack  used  in 
this  case  by  defendant  in  error.  On  the  very  day  that 
Puckett  was  hurt  he  complained  to  the  foreman  about 
this  tool,  and  the  foreman  told  him  to  go  ahead  and 
repair  that  joint,  and  he  would  send  it  in  for  repair. 

It  is  also  contended  that  the  evidence  did  not  dis- 
close that  plaintifif's  condition  is  the  result  of  the 
second  injury.  This  question  was  submitted  upon 
sufScient  evidence  and  proper  instructions  by  the 
court  to  the  jury,  who  passed  upon  it  and  decided 
against  the  plaintiff  in  error.  It  is,  therefore,  not  a 
question  for  this  court. 

The  plaintiff  in  error  also  complains  that  the  court 
erred  in  refusing  to  give  an  instruction  submitted  by 
it.  We  have  examined  the  instructions  submitted,  and 
refused  by  the  court,  and  find  that  the  substance  of 
the  instructions  asked  by  the  defendant  below  was 
correctly  given  by  the  court  to  the  jury.  We  think 
they  fairly  stated  the  law  of  the  case. 

The  judgment  of  the  court  below  will  be  aflSrmed. 


Commercial  National  Bank  op  Steubenvillb,  I72     30I 

Ohio,  v.  John  H.  Atkinson.  ' — ' — 

N0.II3M.  (64Pac.617.) 
Pbomissobt  Note — Ordinary  Indorser — Cases  Followed,  In 
an  action  brought  by  the  holder  of  a  negotiable  promissory  note 
against  one  whose  signature  is  written  on  the  back  of  the  note 
below  the  indorsement  of  the  payee,  in  the  absence  of  proof  of  an 
undertaking  or  agreement  to  the  contrary,  such*  defendant  will  be 
held  to  be  an  ordinary  indorser  of  such  note,  and,  as  such,  to  have 
assumed  all  the  obligations  and  burdens  and  to  be  entitled  to  all 
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the  rights  and  privileges  appertaining  to  indorsers  of  negotiable 
instruments.  {Bradford  v,  Pauly,  18  Kan.  216;  Cometl  v. 
Hafer,  43  id.  60,  22  Pao.  1015.) 

2.  Parol  Testimony  Admissible,    In  such  case,  however, 

if  it  be  alleged  that  plaintiff  acquired  the  note  by  purchase  before 
maturity  from  the  payee,  and  that  such  person  whose  signature 
appears  after  that  of  the  payee  on  the  back  of  the  note  is  in  fact 
a  joint  maker  thereof,  parol  testimony  is  admissible  to  prove  the 
nature  and  extent  of  the  contract  entered  into  by  such  apparent 
indorser. 

3.  PBAOtiOB,  DiSTBior  Covbt}— Suppression  of  Depositions. 
Where  all  legal  requisites  have  been  complied  with  in  sealing  and 
indorsing  depositions  to  be  transmitted  by  mail,  and  where  such 
depositions  are  actually  received  by  the  district  clerk  without 
being  separated  or  mutilated,  the  mere  fact  that  the  envelope  con* 
taining  such  depositions  has  been  broken  or  injured  during  trans- 
mission will  not  justify  a  court  in  suppressing  them. 

Error  from  Marion  district  court;  O.  L.  Moors, 
judge.  Opinion  j51ed  April  6,  1901.  In  banc.  Af- 
firmed in  part,  reversed  in  part. 

STATEMENT. 

This  action  was  brought  by  the  plaintiff  in-  error 
against  the  defendant  to  recover  on  four  promissory 
notes,  copies  of  which  were  filed  as  exhibits  to  the  re- 
spective counts  of  the  petition.  Three  of  these  notes, 
marked  ''exhibit  A,"  ''exhibit  B,"  and  "exhibit  D/' 
purported  to  have  been  executed  by  Atkinson  &  Gar- 
lick.  The  action  upon  the  three  notes  constituted 
the  first,  second  and  fourth  counts  in  the  petition,  and 
it  was  alleged  that  the  defendant  John  H.  Atkinsoa 
and  one  T.  J.  Garlick  were  copartners,  and  as  such 
executed  and  delivered  these  notes  respectively  to  the 
Shetter  Foundry  and  Machine  Company,  which  com- 
pany afterward,  and  before  maturity,  indorsed  the 
same  to  the  plaintiff,  etc. 

The  answer  of  the  defendant,  which  was  duly  veri- 
fied, denied  the  execution  and  delivery  of  the  notes  by 
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the  defendant,  and  denied  that  he  was  a  member  of 
the  firm  of  Atkinson  &  Garlick,  that  there  was  any 
such  firm,  or  that  he  was  a  partner  of  T.  J.  Garlick 
at  the  time  the  notes  were  executed  and  delivered. 

The  fourth  note,  marked  ''exhibit  C,''  which  con- 
stituted the  basis  of  plaintiff's  third  cause  of  action, 
read  as  follows : 

''$1000.00.  NewCumbwrland,  W.  Va.,  May  13, 1898. 
"Four  months  after  date,  we  promise  to  pay  to  the 
order  of  Silver  Cliff  T.  B.  Co.  one  thousand  and  no 
hundredths  dollars,  at  Commercial  Nat'l  Bank,  Steu- 
benville,  Ohio.     Value  received. 

T.  J.  Garlick  &  Co." 

It  was  indorsed  as  follows : 

"  Silver  Cliff  Towboat  Co.,  by  T.  J.  Garlick.  J.  H. 
Atkinson.  Shetter  Foundry  and  Machine  Co.,  by  A. 
McFlanegin,  Treas,*' 

As  tosaid  note,  it  was  alleged  in  plaintiff's  amended 
petition : 

"That  on  the  13th  day  of  May,  1898,  the  defend- 
ant J.  H.  Atkinson,  together  with  T.  J.  Garlick  &  Co., 
a  partnership  composed  of  T.  J.  Garlick  and  J.  H. 
Atkinson,  defendant  herein,  and  the  Shetter  Foundry 
and  Machine  Company,  jointly  executed  and  delivered 
to  the  Silver  Cliff  T.  B.  Company  their  certain  prom- 
issory note  of  that  date  in  writing,  whereby  they 
promised  to  pay  to  the  order  of  the  said  Silver  Cliff 
T.  B.  Company,  the  sum  of  one  thousand  dollars,  in 
four  months  from  the  date  thereof.  .  .  .  There- 
after, and  before  maturity  thereof,  the  said  Silver  Cliff 
T.  B.  Company  sold,  transferred  and  indorsed,  the 
said  note  to  this  plaintiff,  who  is  now  the  owner,'' 
etc. 

It  also  contained  the  usual  averments  ot  non-pay- 
ment, and  set  forth  that  a  copy  was  annexed  as  an  ex- 
hibit. 

In  plaintiff's  original  petition  as  to  this  note,  after 
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alleging  that  it  had  been  executed  and  delivered  in 
the  same  manner,  it  was  averred : 

''Thereafter,  before  maturity,  for  a  valuable  consid- 
eration, the  said  Silver  Cliff  T.  B.  Company  sold, 
transferred  and  indorsed  the  said  note  to  the  defend- 
ant, J.  H.  Atkinson.  He  afterwards  indorsed  the 
same  to  the  Shatter  Foundry  and  Machine  Company, 
who  afterwards  transferred  the  same,  by  indorsement, 
to  this  plaintiff,"  etc. 

To  the  original  petition  the  defendant  answered, 
fully  denying  the  execution  of  the  note  and  the  part- 
nership, and  asserting  that  he  never  waived  protest  on 
the  note,  but  that  after  the  note  was  due  he  received 
a  request  from  the  plaintiff  bank  to  waive  protest. 

After  the  amended  petition  was  filed,  the  defendant 
filed  a  general  denial  to  the  third  cause  of  action  as 
amended,  except  that  he  admitted  the  corporate  ex- 
istence of  the  plaintiff.  This  answer  to  the  third 
cause  of  action  was  verified,  as  follows : 

'*W.  H.  Carpenter,  being  first  duly  sworn,  says  on 
his  oath  that  he  is  the  agent  and  attorney  for  the  de- 
fendant in  the  above-entitled  action ;  that  he  has 
read  the  foregoing  answer,  and  that  the  same  is  true 
in  substance  and  fact." 

Before  the  trial  motions  to  suppress  depositions 
were  filed  by  counsel  for  each  party,  and  on  motion 
of  defendant's  counsel  the  court  did  suppress  certain 
depositions  taken  on  behalf  of  the  plaintiff,  to  which 
order  of  the  court  the  plaintiff  duly  excepted. 

The  court  refused  to  suppress  certain  depositions 
which  had  been  taken  on  behalf  of  the  defendant,  the 
grounds  for  suppressing  the  same  being  that  the  de- 
positions ''had  not  been  transmitted  and  sealed  as  is 
required  by  law,  nor  did  the  same  remain  under  seal, 
as  is  required  by  law."  Upon  the  question  of  sup- 
pressing these  depositions  the  testimony  of  several 
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witnesses  was  taken.  It  appeared  that  the  package 
had  been  received  in  bad  condition  at  the  post-office 
at  Marion,  so  that  the  contents  could  be  seen,  but  the 
postmaster  testified  that  he  did  not  believe  any  of  the 
papers  had  been  taken  out,  and  that  it  looked  as 
though  nothing  had  been  taken  out.  Both  the  post- 
master and  the  district  clerk  testified  that  it  appeared 
to  have  been  broken  open  in  the  mail,  and  it  is  agreed 
that  there  was  nothing  to  show  that  any  of  the  papers 
had  ever  been  taken  out  of  the  envelope  when  the 
clerk  received  it.  It  was  admitted  that  the  package 
had  been  properly  sealed  up  and  addressed  by  the  no- 
tary. To  the  failure  of  the  court  to  suppress  such 
depositions  the  plaintiff  duly  excepted,  but  after  de- 
positions taken  by  the  plaintiflF  had  been  suppressed, 
as  aforesaid,  the  latter  made  no  application  for  con- 
tinuance, and  the  case  was  tried  to  a  jury. 

After  the  plaintiflF  had  introduced  his  evidence,  and 
rested,  the  defendant  demurred  to  the  evidence,  and 
the  court  sustained  the  demurrer  as  to  the  third  count 
of  the  petition,  but  overruled  it  as  to  the  other  three. 
The  plaintifiT  excepted  to  the  sustaining  of  such  de- 
murrer, and  at  the  trial  the  defendant  recovered  a 
judgment  on  the  other  three  counts.  The  plaintiflf 
was  denied  a  new  trial,  and  brings  the  case  here  for 
revie^. 

N.  F.  MiessSy  for  plaintifiT  in  error. 

W.  H.  Carpenter f  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Ellis,  J. :  It  is  contended  on  behalf  of  the  plaintiflT 
in  error  that  the  affidavit  of  the  defendant's  attorney 
verifying  the  amended  answer  to  the  third  count  of 
the  petition  is  not  sufficient,   and,   therefore,   that 
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the  plaintifif  should  have  had  a  judgment  on  said 
count.  We  agree  with  counsel  that  the  affidavit 
was  not  sufficient.  The  statute  (Gen.  Stat.  1889, 
1  4197 ;  Gen.  Stat.  1897,  ch.  95,  §  114 ;  Gen.  Stat. 
1899,  §4364)  provides  :  '*When  the  affidavit  is  made 
by  the  agent  or  attorney,  it  must  set  forth  the  reason 
why  it  is  not  made  by  the  party  himself."  It  does 
not  follow,  however,  that  this  objection,  raised  for 
the  first  time  in  this  court,  can  avail  the  plaintifif. 
To  the  original  answer  a  sufficient  affidavit  was  ap- 
pended, and  in  such  answer  was  stated  a  sufficient 
defense  to  have  sustained  a  judgment  to  this  cause  of 
action,  if  one  had  been  rendered.  The  parties  in  the 
court  below  elected  to  treat  the  case  as  though  the 
answer  of  the  defendant  was  properly  verified.  No 
motion  was  made  for  judgment  on  the  pleadings,  and 
the  plaintifif  assumed  the  burden  of  the  issues,  and 
ofifered  its  proof  with  reference  to  this  note  as  well  as 
to  others.  The  original  answer  as  to  the  third  count 
of  the  petition  had  been  supplanted  by  the  amended 
answer;  still  the  parties,  had  they  chosen  so  to  do, 
might  have  treated  the  original  answer  as  still  in  force. 
The  ground  upon  which  the  defendant  below  based 
his  right  to  have  the  depositions  taken  by  the  plain- 
tifif suppressed  was  that  the  notice  had  not  been  served 
on  an  attorney  of  record  in  the  case,  but  had  been 
served  on  one  who  had  acted  for  the  defendant  in  tak- 
ing depositions,  and  in  his  behalf  had  previously  ac- 
knowledged service  of  notice  to  take  depositions  which 
were  used  in  the  case.  Whether  the  defendant  could 
thus  recognize  and  ratify  the  acts  of  such  attorney  so 
far  as  the  same  might  be  regarded  as  serving  his  in- 
terests, and  then  repudiate  and  refuse  to  be  bound  by 
other  acts  of  the  same  nature,  performed  by  the  same 
attorney  in  the  same  case,  and  under  the  same  em- 
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ployment,  on  the  ground  that  he  was  not  an  attorney 
of  record  therein,  we  need  not  decide,  for  it  appears 
that  other  depositions  of  the  same  witnesses  were 
taken  in  the  case,  and  it  is  not  here  contended  that 
the  plaintiflF  was  deprived  of  any  important  testimony 
of  either  of  such  witnesses  by  reason  of  the  suppres- 
sion of  said  depositions. 

As  to  the  refusal  of  the  court  below  to  suppress  the 
depositions  of  defendant,  it  is  enough  to  say  that, 
although  the  package  arrived  in  bad  order,  all  legal 
requisites  had  been  complied  with,  and  the  depositions 
themselves  were  neither  separated  nor  mutilated. 
The  court  did  not  err  in  refusing  to  suppress  them. 

The  judgment  rendered  against  plaintiff  on  the  first, 
second  and  fourth  counts  of  the  petition  was  fully  sus- 
tained by  the  findings  of  the  jury,  which  in  turn  were 
sustained  by  the  evidence.  Such  judgment  must, 
therefore,  be  aflSrmed. 

As  to  the  assignment  of  error  founded  upon  the  ac- 
tion of  the  trial  court  in  sustaining  defendant's  de- 
murrer to  the  evidence  as  to  the  third  count  of  the 
petition,  a  more  difiBcult  question  is  presented.  The 
record  does  not  show  upon  what  particular  ground 
the  court  sustained  the  demurrer.  We  presume, 
however,  that  it  did  so  for  the  reason  that  the  signa- 
ture of  the  defendant  was  below  the  indorsement  of 
the  payee  upon  the  back  of  the  note,  and  the  court 
probably  inferred,  as  a  matter  of  law,  that  the  de- 
fendant was  an  accommodation  indorser,  and  as  such 
entitled  to  notice  of  non-payment.  In  ordinary  cases 
such  a  ruling  would  be  correct,  for  in  the  case  of 
Bradford  v.  Pauly,  18  Kan.  216,  this  court  held : 

**  Whenever  a  negotiable  promissory  note  is  drawn 
up  and  is  signed  by  the  maker  thereof,  and  is  then 
indorsed  in  blank,  first  by  the  payee  thereof  and  then 
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by  a  third  person,  and  the  note  is  then  delivered  by 
the  maker  thereof,  for  a  suflBcient  consideration,  to  still 
another  person,  who  thereby  becomes  the  holder 
vthereof,  the  presumption  in  such  a  case  should  be, 
and  is,  that  the  payee  and  said  third  person  intended  to 
.assume,  and  did  assume,  all  the  rights  and  privileges, 
as  well  as  all  the  obligations  and  liabilities,  usually 
assumed  by  indorsers  of  negotiable  instruments." 

Again,  in  the  case  of  Comett  v.  Hafer^  43  Kan.  60, 
22  Pac.  1015,  it  was  held : 

'*  Where  a  negotiable  promissory  note,  after  its  exe- 
cution and  delivery,  is  indorsed  by  the  payee,  and 
then  indorsed  by  a  third  person,  and  is  then  sold  by 
the  payee  to  still  another  person,  all  before  the  ma- 
turity of  the  note,  both  the  indorsers  will  be  held  to 
be  ordinary  indorsers." 

The  weight  of  authority,  however,  is  in  favor  of  the 
proposition  that  ''parol  evidence  is  admissible  to 
show  the  extent  of  the  contract  entered  into  by  one 
who  is  a  stranger  to  a  note  and  indorses  it  in  blank 
after  it  is  made."  (2  Rand.  Comm.  Pap.  §868.)  This 
is  undoubtedly  the  rule  where  a  stranger  to  a  promis- 
sory note  writes  his  name  across  the  back  thereof  be- 
fore its  delivery  to  the  payee. 

In  this  case  the  evidence  tended  to  show  that  the 
clerk  of  T.  J.  Gar  lick  prepared  the  note  and  executed 
it  as  maker  in  behalf  of  T.  J.  Garlick  &  Co.,  by  au- 
thority of  T.  J.  Garlick,  who  was  the  sole  member 
of  the  so-called  firm  of  T.  J.  Garlick  &  Co.  The 
Silver  CliflF  Tow  Boat  Company,  to  which  the  note 
\vas  made  payable,  was  a  corporation,  but  was  man- 
aged and  controlled,  so  far  as  the  evidence  shows, 
ntirely  by  T.  J.  Garlick.  The  business  of  such  cor- 
poration was  done  in  the  same  office  as  that  of  T. 
J.  Garlick  &  Co.,  and  the  clerk  who  executed  the 
note  for  the  makers  also  indorsed  it  for  the  payee.    It 
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also  appears  by  the  evidence  that  Garlick,  on  behalf  of 
Atkinson  &  Garlick,  T.  J.  Garlick  &  Co.,  and  the  Silver 
CliflF  Tow  Boat  Company,  was,  for  a  considerable  pe- 
riod, engaged  in  ** kiting'*  paper  between  his  said 
three  firms,  and  also  between  said  firms  and  the 
Shetter  Foundry  and  Machine  Company.  It  would  ap- 
pear from  the  evidence  that  the  credit  of  these  several 
firms  was  maintained  for  some  time  by  the  method 
pursued,  which  was  to  pay  off  one  note  by  giving  a 
new  one  against  another  firm,  without  any  consid- 
eration passing  between  the  firms  engaged  in  such 
transaction.  It  is  in  evidence  that  Atkinson  signed 
the  note  in  question  after  said  clerk  had  indorsed  the 
name  of  the  payee  upon  it,  but  there  may  not  have 
been  at  any  time  an  actual  delivery  by  the  maker  to 
the  payee,  and  it  is  questionable  whether,  from  all 
the  circumstances,  a  jury  might  not  have  inferred 
that  Atkinson  was  cognizant  of  the  method  of  doing 
business  to  which  we  have  referred. 

Therefore,  we  hold  that  parol  evidence  was  admis- 
sible to  show  the  exact  nature  and  extent  of  the  con- 
tract of  Atkinson,  assuming  the  rule  to  be  that  in  the 
absence  of  any  contract  at  all  his  liability  would  have 
been  that  of  an  accommodation  indorser.  Under  the 
circumstances,  we  think  the  court  below  could  not 
say,  as  a  matter  of  law,  that  there  was  no  evidence 
from  which  a  jury  might  have  determined  that  the 
defendant  had,  in  fact,  assumed  a  different  liability. 
While  it  is  true  that  the  third  count  of  the  petition, 
like  the  answer  thereto,  was  inartistically  drawn,  it 
was  sufficient,  after  the  court  had  admitted  the  evi- 
dence under  it,  to  sustain  a  judgment. 

It  follows  that  the  court  erred  in  sustaining  the  de- 
murrer to  the  evidence  as  to  the  third  count  of  the 
petition,  and  as  to  such  count  its  judgment  will  be 
reversed,  and  a  new  trial  granted. 
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Isaac  Liebbrman  v.  J.  0.  DouaLAss  et  al. 

No.  11,908.*    (64Pae.50a) 

CoNflrrBucmvB  Sbbviob — Direot  Attack  Diatinguiahed  from  Col- 
lateral.  Where  an  affidavit  for  publication  is  wholly  insufficient 
in  law,  and  application  is  made  to  set  aside  the  constructive  service 
and  subsequent  proceedings  based  thereon  in  the  same  case,  and 
considered  without  objection,  the  proceeding  constitutes  a  direct, 
and  not  a  collateral,  attack  on  the  constructive  service  and  subse- 
quent proceedings. 

Error  from  court  of  appeals,  northern  department; 
John  H.  Mahan,  Abijah  Wblls,  and  Sam'l  W.  Mc- 
Elroy,  judges.  Opinion  filed  April  6, 1901.  In  banc. 
Reversed. 

STATBMBNT. 

This  action,  in  the  nature  of  ejectment,  was  com- 
menced on  the  28th  day  of  March,  1888,  by  defendant 
in  error  Daisy  Wood,  against  defendants  in  error  An- 
derson, Saunders,  and  Bell.  Service  of  summons  was 
made  on  Saunders.  Defendant  in  error  Douglass  ap- 
peared, and  by  consent  filed  an  answer  and  cross-peti- 
tion. An  affidavit  for  service  by  publication  on 
Anderson  was  filed  October  10,  1888,  which,  omitting 
formal  parts,  reads  as  follows : 

**N.  H.  Wood,  being  duly  sworn,  says  that  service 
of  summons  cannot  be  made  within  the  state  of  Kan- 
sas on  the  said  defendant  Isaac  Anderson,  and  that 
this  case  is  one  of  those  mentioned  in  section  72  of 
the  code  of  civil  procedure  in  the  laws  of  the  state  of 
Kansas.  N.  H.  Wood/' 

Publication  notice  was  made  under  this  affidavit 
and  proof  thereof  filed.  No  service  seems  to  have 
been  made  on  .Bell.     On  January  22,  1889,  trial  was 

*For  opinion  of  the  court  of  appeals,  see  9  Kan.  App.  45,  884,  69 
Pac.  254,  61  Pac.  313.— Rep. 
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had  and  judgment  for  plaintiff  entered  for  the  recovery 
of  the  property  and  |200  for  rents  and  profits  and 
costs  of  action.  Upon  the  same  day,  upon  motion 
made  for  that  purpose,  the  judgment  was  set  aside 
as  to  defendant  Douglass  alone,  as  provided  by  the 
statute,  and  second  trial  awarded.  No  further  pro- 
ceedings appear  to  have  been  had  in  the  case  until  the 
17th  day  of  December,  1894,  when  Douglass,  by  leave 
of  the  court,  filed  his  supplemental  answer  and  cross- 
petition,  alleging,  among  other  things,  the  former 
proceedings  in  the  case  and  his  acquisition  by  pur- 
chase from  plaintiff  of  all  her  interest  in  the  property 
in  dispute.  On  the  3d  day  of  January,  1895,  the 
cause  came  on  for  trial,  resulting  in  judgment  in  favor 
of  defendant  Douglass  on  his  cross-petition  against 
plaintiff  and  his  codefendants  for  the  recovery  of  the 
property  and  for  the  sum  of  |200  for  rents  and  profits 
and  costs  of  action. 

On  the  2ist  day  of  February  thereafter,  plaintiff  in 
error,  Isaac  Lieberman,  having  succeeded  by  pur- 
chase and  conveyance  to  all  of  the  interest  of  Ander- 
son in  the  property,  filed  his  motion  to  set  aside  the 
service  on  Anderson  and  all  judgments  and  orders 
entered  against  him  in  the  case.  This  motion  was 
sustained  May  2,  1896,  Douglass  taking  sixty  days' 
time  to  make  a  case-made  and  serve  it  on  Lieber- 
man. On  the  27th  day  of  April,  1897,  Douglass  filed 
his  petition  in  error,  with  case-made  attached,  in  the 
court  of  appeals.  The  record  does  not  show  service 
of  the  case-made  on  Lieberman  or  any  other  party  to 
the  action.  Nor  does  it  contain  any  notice  of  the 
time  or  place  of  settlement  or  waiver  of  such  notice. 
It  was  shown  upon  the  argument,  by  evidence  outside 
the  record,  that  Lieberman  personally  served  amend- 
ments, and  the  order  settling  the  case  recites  the 

50— 62  KAN. 
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Buggestion  of   amendments  by  Lieberman   and  the 
presence  of  his  counsel  at  the  settlement. 

The  court  of  appeals  reversed  the  order  of  the  dis- 
trict court.  Upon  application  of  Lieberman,  the  case 
has  been  certified  to  this  court  for  review. 

John  H,  Atwoodf  and  William  W.  Hooper y  for  plaintiff 
in  error, 

John  C.  Douglass,  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Pollock,  J. :  The  affidavit  filed  in  this  case  for  the 
purpose  of  obtaining  constructive  service  on  Anderson 
is  defective  and.  wholly  insufficient  in  law.  This  affi- 
davit was  made  in  1888.  The  statute  then  in  force 
read  (Gen.  Stat.  1868,  ch.  80,  §73)  : 

''Before  service  can  be  made  by  publication,  an  affi- 
davit must  be  filed  that  se;*vice  of  a  summons  cannot 
be  made  within  this  state  on  the  defendant  or  de- 
fendants to  be  served  by  publication,  and  showing 
that  the  case  is  one  of  those  mentioned  in  the  preced- 
ing section.  When  such  affidavit  is  filed,  the  party 
may  proceed  to  make  service  by  publication.*' 

This  section  requires  the  affidavit  to  show  by  proper 
averment  that  the  case  in  which  constructive  service 
is  desired  is  one  of  that  class  of  cases  in  which  con- 
structive service  is  authorized.  The  allegation  in  the 
affidavit  ''that  this  is  one  of  the  cases  mentioned  in 
section  72  of  the  code  of  civil  procedure  in  the  laws  of 
the  state  of  Kansas''  is  not  such  a  statement  of  a  fact 
as  is  required  in  the  affidavit,  but  a  mere  conclusion 
of  law,  and  renders  the  affidavit  wholly  insufficient, 
under  the  statute,  as  a  basis  upon  which  constructive 
service  can  properly  be  predicated.     This  defect  in  the 
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affidavit,  we  think,  is  fatal.     As  was  said  by  this  court 
in  the  case  of  Shields  v.  Miller ^  9  Kan.  390 : 

"The  law  is  explicit  and  peremptory,  and  there  is 
no  way  of  evading  it.  The  affidavit  is  the  foundation 
upon  which  jurisdiction  is  obtained.  The  plaintiflF 
has  no  authority  or  power  to  obtain  service  by  publi- 
cation until  after  he  has  filed  the  proper  affidavit. 
Without  the  affidavit,  the  attempted  service  by  publi- 
cation is  a  nullity.  And  without  a  valid  service,  every 
subsequent  proceeding,  including  the  judgment,  the 
execution,  or  order  of  sale,  the  sale,  and  the  deed, 
must  necessarily  be  void.'' 

The  court  of  appeals  arrived  at  the  same  conclusion, 

but  proceeded  with  a  further  consideration  of  the  case 

upon  the  assumption  that  the  attack  made  on  the 

service  was  in  the  nature  of  a  collateral  and  not  a 

direct  attack.     With  this  conclusion  we  do  not  agree. 

jThe  final  judgment  was  rendered  on  the  3d  day  of 

I  January,  1895,  in  favor  of  the  defendant  Douglass,  and 

J  was  expressly  based  upon  this  constructive  service. 

iThe  motion  of  Lieberman  to  set  aside  this  service  and 

^the  proceedings  based  thereon  was  filed  in  this  case 

on  the  21st  day  of  February,  1895,  and  at  the  same 

term  of  court  at  which  this  judgment  was  rendered. 

At  the  hearing  of  this  motion  Douglass  appeared  and 

without  objection  went  to  trial  upon  the  merits  of  the 

motion.     It  is  clear  that  such  proceeding  constitutes 

a  direct  and  not  a  collateral  attack  on  the  constructive 

I  service  and  subsequent  proceedings  based  thereon, 

rand  whether  such  service  and  proceedings  were  abso- 

jlutely  void  or  only  voidable  is  not  material.    (CommWs 

'of  Rice  Co,  V.  Lawrence^  29  Kan.  158.) 

*     In  People  v.  Greene,  74  Cal.  400,  16  Pac.  197,  the 

court  held :  ''A  motion  to  set  aside  a  judgment  is  a 

direct  and  not  a  collateral  attack  thereon." 

In  People  v.  Mullm,  65  Oal.  396,  4  Pac.  348,  the 
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supreme  court  of  California  held :  ^'A  judgment  fol- 
lowing a  service  of  summons  purporting  to  be  by 
publication,  but  which  was  made  without  affidayit 
and  order,  is  void,  and  a  motion  to  set  aside  the  judg- 
ment is  a  direct  and  not  a  collateral  attack/' 

Black,  in  his  work  on  Judgments,  section  324, 
says :  ''It  is  in  general  good  ground  for  setting  aside 
a  judgment  that  there  was  no  service  of  process  on 
the  defendant,  or  that  the  service  was  materially 
irregular  or  defective,  provided  there  has  been  no 
waiver  of  such  defects  by  appearance  or  otherwise/' 
See,  also,  Simcock  v.  National  Bank^  14  Kan.  629. 

The  affidavit  upon  which  the  service  in  this  case 
was  based  being  wholly  insufficient  in  law,  and  the 
same  being  challenged  in  the  case  by  this  motion,  a 
direct  attack  was  made  on  the  service  and  subsequent 
proceedings,  and  it  follows  that  the  action  of  the  trial 
court  in  setting  aside  and  vacating  the  same  was  cor- 
rect and  should  be  affirmed. 

The  judgment  of  the  court  of  appeals  is  reversed 
and  the  judgment  of  the  district  court  affirmed. 


_        The    Kansas    State    Bank   v.   The    First    Statb 
M  6^1  Bank  et  al. 

04    £06 
I  g2    78R|  N©.ll,90ll.*    (64Pao.684.) 

'  ®®  -  1.  Trusts  and  TRuemsEa— Insolvent  Bank  ^  Check  for  Collec- 
tion. Where  a  check  is  sent  to  a  bank  for  collection,  and  soofa 
bank,  after  collection,  retains  and  uses  the  proceeds  of  the  check 
in  its  general  business,  it  will  be  deemed  to  be  an  a^ent  and  trus- 
tee of  the  owner  of  the  check,  and  the  money  so  wrongfully  re- 

*For  opinion  by  the  court  of  appeals,  see  9  Kan.  App.  839, 61  Pao. 
868.  — Rkp. 
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tained  and  used  to  be  a  trust  fund,  which  the  owner  may  follow 
\  and  reclaim,  if  it  can  be  identified,  and  the  rights  of  no  innocent 
;     third  parties  have  intervened. 

'%  Assets  Appreciably  Augmented — Trust  Impressed, 

^  If  the  trust  fund  has  been  mingled  with  other  assets  of  the  trus- 
]  tee,  and  it  appears  that  such  assets  have  been  thereby  apprecia- 
bly augmented  and  bettered,  a  trust  will  be  impressed  on  such 
assets,  and  the  cestui  que  trust  will  be  entitled  to  have  the  trust 
fund  reclaimed  and  taken  out  of  the  assets  with  which  it  is  min- 
gled. 

3.  Clearing-house  Transactions  not  Payment  of  Debts. 

The  use  of  the  money  so  collected  for  the  mere  i)ayment  of  the 
indebtedness  of  the  trustee  is  not  to  be  regarded  as  an  enlarge- 
ment and  betterment  of  the  trustee's  estate;  but  the  plan  of  ex- 
changing checks  and  making  a  settlement  of  the  day's  business 
which  was  adopted  by  the  banks  in  the  present  case  is  not  to  be 
regarded  as  a  mere  payment  of  indebtedness. 

Error  from  court  of  appeals,  southern  department; 
A.  W.  Dbnnison,  B.  F.  Milton,  and  M.  Schoonovbr, 
judges.  Opinion  filed  April  6,  1901.  In  banc.  Re- 
versed. 

W.  H.  Carpenter,  for  plaintiflF  in  error. 
King  Sc  Kelley,  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  J. :  The  Kansas  State  Bank,  of  Peabody , 
as  owner  and  cestui  que  trust,  seeks  to  reclaim  a  por- 
tion of  the  estate  of  the  First  State  Bank,  of  Marion, 
which  it  alleges  is  and  should  be  regarded  as  a  trust 
fund.  On  May  6, 1898,  the  bank  commissioner,  find- 
ing the  First  State  Bank  to  be  insolvent,  closed  its 
doors,  took  possession  of  its  property,  and  soon  after- 
ward S.  Burkholder  was  appointed  receiver  of  it.  On 
April  30, 1898,  a  check  for  $1400,  dravn  on  the  Bank 
of  Commerce,  of  Marion,  was  presented  to  and  cashed 
by  the  Kansas  State  Bank,  of  Peabody.  The  latter 
bank  forwarded  it  to  the  Citizens'  National  Bank,  of 
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Kansas  City,  Missouri,  for  collection,  which  acknowl- 
edged the  receipt  of  the  check  on  May  3, 1898,  and  on 
the  receipt  there  was  this  statement :  ^'This  bank,  in 
receiving  collections  payable  elsewhere  than  in  Kansas  * 
City,  Mo.,  acts  only  as  your  agent,  and  assumes 
no  responsibility  beyond  due  diligence  on  its  part." 
The  Citizens'  National  Bank  at  once  forwarded  the 
check  to  the  First  State  Bank  of  Marion  for  collection 
and  remittance,  and  it  was  received  by  that  bank  and 
paid  by  the  Bank  of  Commerce,  on  which  it  was 
drawn,  on  May  4,  1898. 

No  money  actually  passed  when  the  payment  was 
made,  but  the  check  was  paid  in  accordance  with  the 
prevailing  practice  of  an  exchange  of  checks  between 
the  banks  at  the  close  of  a  day's  business.  For  in- 
stance, a  representative  of  the  First  State  Bank  would 
take  such  checks  on  the  Bank  of  Commerce  as  it  had 
cashed  during  the  day,  and  exchange  them  for  checks 
drawn  on  the  First  State  Bank  which  the  Bank  of 
Commerce  had  taken  in  during  the  day.  If  the  checks 
presented  by  the  First  State  Bank  exceeded  those  pre- 
sented by  the  Bank  of  Commerce,  the  latter  bank  paid 
the  difference  in  currency  to  the  First  State  Bank ; 
and  if  the  checks  presented  by  the  Bank  of  Commerce 
exceeded  those  held  by  the  First  State  Bank,  the  lat- 
ter gave  the  Bank  of  Commerce  a  cashier's  check  for 
the  balance.  When  a  representative  of  the  Bank  of 
Commerce  went  to  the  First  State  Bank  to  balance 
accounts  and  make  settlement  of  the  day's  business, 
as  it  did  one-half  the  time,  and  there  was  a  balance 
in  favor  of  the  Bank  of  Commerce,  the  First  State 
Bank  paid  such  balance  in  cash ;  but  if  it  was  against 
the  Bank  of  Commerce,  it  would  give  the  other  a  cash- 
ier's check.  In  other  words,  the  bank  at  which  the 
balance  was  struck  paid  any  balance  against  it  in 
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cash,  while  a  visiting  representative  of  the  other  bank 
paid  any  balance  against  his  bank  by  a  cashier's 
check. 

On  May  4,  1898,  a  representative  of  the  First  State 
Bank  went  to  the  Bank  of  Commerce  to  exchange 
checks,  and  carried  with  him  the  $1400  check  sent 
for  collection  by  the  Citizens'  National  Bank  of  Kan- 
sas City,  and  when  a  balance  was  struck  it  was 
found  that  the  checks  held  by  the  Bank  of  Commerce 
exceeded  those  presented  by  the  First  State  Bank  in 
the  sum  of  1615.58,  and  for  that  balance  the  First 
State  Bank  gave  the  Bank  of  Commerce  a  cashier's 
check.  Included  in  the  paper  held  by  the  Bank  of 
Commerce  against  the  other  bank  and  exchanged  that 
day  were  two  cashier's  checks  issued  by  the  First 
State  Bank,  amounting  to  f  1446.91,  as  well  as  checks 
drawn  by  individuals  on  the  First  State  Bank  for  a 
considerable  amount.  According  to  the  books  of  the 
First  State  Bank,  it  had  over  |2900  in  cash  on  hand  on 
May  4,  when  the  check  in  question  was  paid.  On 
the  day  following  the  bank  continued  to  receive  and 
pay  out  money  and  carry  on  the  general  business  of 
the  bank,  and  it  appears  to  have  paid  out  to  one  per- 
son on  that  day  over  $1200.  When  the  bank  was 
closed,  on  May  6, 1898,  by  the  bank  commissioner,  the 
assets  were  estimated  to  be  from  $16,000  to  $28,000, 
and  the  cash  on  hand  only  amounted  to  $368.45.  The 
liabilities  of  the  bank  were  estimated  to  be  over 
$40,000. 

It  is  claimed  by  the  receiver  that  the  assets  in  his 
hands  are  not  impressed  with  a  trust,  and  that  the 
Kansas  State  Bank  is  not  entitled  to  a  preference,  be- 
cause no  money  was  actually  paid  by  the  Bank  of 
Commerce  on  the  $1400  check ;  that  the  estate  which 
came  into  the  hands  of  the  receiver  was  not  augmented 
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or  bettered  by  the  payment  of  the  check,  and  that  the 
proceeds  of  the  check  are,  therefore,  not  traceable  to 
the  hands  of  the  receiver. 

An  examination  of  the  pleadings  and  the  evidence 
in  the  case  makes  it  clear  that  the  Kansas  State  Bank 
was  the  owner  of  the  check,  and  that  the  Citizens* 
National  Bank  of  Kansas  City,  as  well  as  the  First 
State  Bank,  were  its  agents  for  its  collection.  Upon 
receiving  the  check,  it  was  the  duty  of  the  First  State 
Bank  to  present  it  to  the  Bank  of  Commerce,  receive 
payment  in  money  or  its  equivalent,  and  to  remit  the 
proceeds  at  once  to  the  sender.  The  money  collected 
belonged  to  the  Kansas  State  Bank,  and  the  relation 
between  it  and  the  First  State  Bank  was  that  of  prin- 
cipal and  agent,  and  not  that  of  creditor  and  debtor. 
The  right  of  the  principal  owner  of  the  fund  derived 
from  the  collection  of  the  check  to  follow  and  reclaim 
it  is  determinable  by  rules  frequently  applied  in  this 
state.  In  Peak  v.  Ellicott,  Assignee,  30  Kan.  156,  1 
Pac.  499,  it  was  held  that  money  so  obtained  by  a 
bank  constitutes  a  trust  fund,  which  the  owner  may 
follow  and  reclaim  from  the  bank,  or  from  an  assignee 
of  the  bank.  In  that  case  the  manner  of  identifying 
and  tracing  the  trust  fund  received  but  little  atten- 
tion, but  it  was  said : 

''If  the  trust  fund  has  been  mixed  with  other  funds 
of  the  bank,  this  cannot  prevent  the  plaintiff  from  fol- 
lowing and  reclaiming  the  fund,  because,  if  a  trust 
fund  is  mixed  with  other  funds,  the  person  equitably 
entitled  thereto  may  follow  it,  and  has  a  charge  on 
the  whole  fund  for  the  amount  due.** 

The  matter  of  identifying  a  trust  fund  wrongfully 
retained  and  mingled  with  the  money  and  assets  of  a 
bank  received  attention  in  Myers  v.  Board  of  EdxiccUion, 
51  Kan.  87,  32  Pac.  658.     It  was  there  held  that  if 
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the  trust  fund  can  be  traced  into  assets  of  a  trustee  it 
may  be  reclaimed,  and  it  is  immaterial  whether  the 
property  with  which  the  trust  fund  was  mingled  was 
bills,  notes,  securities,  lands,  or  other  assets ;  and 
that  if  a  bank  carrying  on  a  general  business  converted 
and  mingled  the  trust  fund  with  assets  of  that  char- 
acter, and  to  that  extent  augmented  them,  it  would 
constitute  a  charge  on  the  entire  assets  so  enlarged. 

In  Hubbard  v.  Irrigating  Co,,  53  Kan.  637,  36  Pac. 
1053,  37  Pac.  625,  it  was  said  that  in  cases  like  this 
one  courts  proceed  on  the  theory  that  no  title  to  the 
trust  fund  ever  passes  to  the  trustee,  and  however  it 
has  been  mingled  with  other  property  the  title  still 
remains  in  the  cestui  que  trust;  and,  further,  that  an  as- 
signee into  whose  hands  the  fund  comes  must  pay 
over  the  trust  fund  to  its  owner  in  advance  of  pay- 
ment to  general  creditors.  The  case  was  decided  upon 
the  theory  that  the  estate  with  which  the  trust  fund 
was  mingled  was  increased  and  benefited  by  the  con- 
version of  the  trust  fund. 

In  Burrows  v.  Johntz,  57  Kan.  778,  48  Pac.  27, 
bankers  who  had  received  a  trust  fund  made  an  as- 
signment. An  attempt  was  made  by  the  owner  of 
the  fund  to  recover  it  from  the  assignee.  It  was  not 
shown  that  the  fund  or  any  property  into  which  it 
had  been  converted  ever  went  into  the  hands  of  the 
assignee,  and  it  was  therefore  held : 

''To  render  an  assignee  liable  to  account  to  a  party 
who  had  placed  money  in  the  hands  of  his  assignor  as 
for  a  trust  fund,  it  must  appear  either  that  the  fund 
actually  came  into  the  hands  of  the  assignee,  or  that 
it  went  to  swell  the  estate  of  the  assignor,  which  he 
in  fact  received." 

It  was  further  held  that  the  mere  fact  that  the  fund 
had  passed  into  the  hands  of  the  assignor  a  short  time 
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before  the  assignment  did  not  warrant  the  presump- 
tion that  the  money  came  into  the  hands  of  the  as- 
signee or  had  never  been  repaid  to  the  owner. 

In  some  of  the  cited  cases  the  doctrine  of  the  im- 
pressibility of  insolvent  estates  with  trusts  was  car- 
ried to  the  full  lengthy  and  language  is  used  which, 
taken  apart  from  the  facts  in  the  cases,  might  give 
countenance  to  a  rule  that  if  the  trust  fund  had  been 
used  by  the  trustee  even  for  the  payment  of  his  gen- 
eral indebtedness,  and  without  increasing  the  estate 
which  passed  to  his  assignee,  it  would  be  suflBcient  to 
charge  the  whole  estate  wifh  a  trust.  In  Insurance 
Co.  V.  Caldwelly  59  Kan.  156,  52  Pac.  440,  the  former 
cases  were  reviewed  to  some  extent,  and  the  doctrine, 
with  its  limitations,  carefully  restated.  It  was  there 
held : 

*'The  fund  itself,  or  something  into  which  it  has 
gone  and  which  stands  as  its  representative,  must  be 
on  hand,  subject  to  identification  and  separable  from 
the  general  assets,  in  order  to  charge  the  assignee 
with  the  trust ;  or,  if  the  fund  has  been  so  commingled 
with  the  general  assets  as  to  be  incapable  of  identifi- 
tion  or  tracing,  the  estate  which  came  to  the  assignee 
must  have  been  augmented  or  bettered,  in  an  appre- 
ciable and  tangible  way,  in  order  to  charge  it  with 
the  trust.  The  mere  saving  of  the  estate  by  the  dis- 
charge of  general  indebtedness  otherwise  payable  out 
of  it,  or  by  the  payment  of  the  current  expenses  of  the 
business,  is  not  an  augmentation  or  betterment  of  the 
estate,  within  the  meaning  of  the  rule.  If  the  estate 
has  not  been  increased  by  specific  additions  to  it,  or  if 
what  previously  existed  has  not  been  improved  or 
rendered  more  valuable,  it  has  not  been  impressed 
with  the  trust  claimed.** 

Under  these  rules,  can  the  money  collected  on  the 
check  be  traced  into  the  hands  of  the  receiver  and  re- 
claimed from  him  ?    He  has  no  better  title  to  the  assets 


Digitized  byLjOOQlC 


VOL.  62,    JANUARY  TERM,  1901.        795 
Bank  v.  Bank. 

of  the  insolvent  bank  than  the  bank  itself  had,  and  if 
the  money  collected  upon  the  check  was  held  by  the 
bank  as  a  trust  fund  when  it  failed,  it  would  be  sub- 
ject to  the  trust  after  it  was  turned  over  to  the  receiver. 
Equity  follows  a  trust  fund  through  any  number  of 
changes  and  allows  an  owner  to  reclaim  it  when  and 
wherever  it  can  be  identified.  It  matters  not  how 
much  it  may  have  been  changed,  either  in  form  or 
character,  it  still  belongs  to  the  owner,  and  if  it,  or 
its  fruits  or  substitute,  can  be  found  among  the  assets 
of  the  trustee,  the  amount  of  the  fund  may  be  taken 
out  of  such  assets,  providing  no  superior  rights  of  in- 
nocent third  parties  have  intervened. 

According  to  the  testimony,  the  trust  fund  is  fairly 
traceable  into  the  property  and  assets  of  the  insolvent 
bank.  When  the  money  was  collected  the  bank  was 
a  going  concern,  receiving  and  paying  out  money,  and 
it  continued  to  transact  a  general  banking  business 
after  the  money  was  collected,  on  May  4,  until  the 
closing  of  the  bank,  on  May  6.  In  the  interim  it  had 
some  quite  large  transactions  with  its  customers,  and, 
as  we  have  seen,  paid  out  over  |1200  to  one  man  on 
the  day  after  the  check  was  paid.  The  books  of  the 
bank  show  that  on  the  day  of  payment  there  was  over 
12900  of  cash  on  hand,  and  over  $15,000  in  loans  and 
discounts,  besides  other  assets  and  resources.  If  the 
11400  collected  on  the  check  went  into  the  vaults  of 
the  bank  or  into  loans  or  discounts,  or  was  em- 
ployed in  the  ordinary  course  of  banking  business 
from  the  time  it  was  received  until  the  bank  was 
closed,  it  would  to  that  extent  enlarge  the  assets  of 
the  bank  and  be  a  charge  against  them. 

The  contention  is  made  that  because  the  |1400  was 
exchanged  for  outstanding  checks  of  the  First  State 
Bank  no  money  was  in  fact  collected,  and  that,  there- 
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fore,  the  proceeds  of  the  check  did  not  go  into  the 
r  assets  of  the  bank.     It  is  claimed  that  the 

which  the  $1400  check  was  exchanged  were 
he  bank,  and  that  the  discharge  of  those 
he  use  of  the  money  in  payment  of  general 
ess,  did  not  operate  to  swell  the  estate  or 
fund  within  the  rule  of  the  authorities  cited, 
nion,  the  process  employed  by  the  banks  in 
ilances  and  making  settlement  between  them 
jr's  business  is  not  to  be  regarded  as  the 
)t  debts.     Each  bank  took  up  the  checks  of 

when  they  were  presented  by  its  own 
,  and  the  daily  settlements  were  made  in 
)  of  business  and  as  a  matter  of  convenience. 
State  Bank  could  have  taken  up  the  checks 
ik  of  Commerce,  presented  them  at  the  coun- 

latter  and  obtained  the  currency  for  them^ 
Jank  of  Commerce  could  in  turn  have  car- 
hecks  which  it  had  taken  up  to  the  First 
k  and  collected  the  currency  over  the  coun- 
5tt  bank.  To  avoid  inconvenience  and  need- 
',  a    plan    of   clearances    and    settlements ^ 

described,  was  adopted,  and,  as  it  was  done 
ular  course  of  business,  it  is  to  be  regarded 
)roved  method  of  carrying  on  the  general 
msiness,  rather  than  as  the  mere  discharge 

If  the  currency  had  been  collected  from 
of  Commerce,  placed  in  the  till  with  other 
f  the  First  State  Bank,  used  generally  in 
3  checks  of  the  depositors,  making  loans  and 

buying  and  selling  exchange,  and  had  gone 
eneral  business  of  the  bank,  it  would  have 
3ded  that  the  fund  had  increased  the  assets 
ik  and  had  augmented  and  bettered  the  es- 
1  went  into  the  hands  of  the  receiver.     In 
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our  view,  the  plan  of  exchanging  checks  and  making 
clearances  is  substantially  the  same  as  if  the  cash  had 
been  paid  for  the  check  and  then  mingled  and  used 
with  the  other  moneys  and  assets  of  the  bank  in  car- 
rying on  its  general  business. 

From  the  testimony,  it  appears  to  us  that  the  trust 
fund  went  into  and  enlarged  the  assets  of  the  bank, 
and  that  it  was  a  part  of  the  estate  which  passed  into 
the  hands  of  the  receiver,  and  is,  therefore,  a  charge 
upon  it.  As  the  finding  and  decision  of  the  trial 
court  were  not  in  accord  with  the  principles  and 
views  stated,  its  judgment  must  be  set  aside  and  a 
new  trial  had.  In  another  trial  the  question  of 
whether  the  proceeds  of  the  check  actually  augmented 
the  estate  will  open  for  consideration,  and  fuller  proof 
may  then  be  produced. 

It  follows,  from  the  views  expressed,  that  the  judg- 
ments of  the  court  of  appeals  and  of  the  district  court 
must  be  reversed  and  a  new  trial  awarded. 


Gbobqb  W.  Stansfield  v.  W.  F.  Kunz.  ^ ^ 

No.  11^14.    (64Pao.ei4.) 

Iktoicicatiivo  Liquors— J^^^a^  Contract  An  executory  oon- 
traot  to  sell  intoxicatiDg  liquors  by  a  druggist  holding  a  permit  to 
a  person  who  does  not  hold  a  druggist's  permit  is  illegal,  and  the 
purchaser  may  rescind  the  contract  at  any  time  before  it  is  finally 
executed. 

Heacission  of  Contract — Recovery  of  Payment    One 

who  does  not  hold  a  druggist's  permit  to  sell  intoxicating  liquors, 
and  who  enters  into  an  agreement  to  purchase  a  stock  of  drugs 
containing  intoxicating  liquors,  advancing  a  part  of  the  purchase- 
price,  is  not  in  pari  delicto^  but  may,  before  the  sale  is  finally 
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consummated,  rescind  such  contract  and  recover  the  money  so  ad- 
vanced. 

3.  Damages  for  Breach  not  Recoverable,    One  cannot 

recover  damages  or  loss  based  on  an  executory  contract  which, 
as  to  himself,  is  illegal,  because  of  the  default  or  rescission  of  the 
other  party. 

Error  from  Shawnee  district  court ;  Z.  T.  Hazbn, 
judge.  Opinion  filed  April  6,  1901.  In  banc.  Af- 
firmed. 

STATEMENT. 

The  plaintiff  in  error  was  the  owner  of  a  drug-store 
in  Topeka,  Kan.  The  defendant  in  error  had  been 
engaged  in  the  drug  business  at  Muscotah,  Kan., 
with  one  R.  J.  McQueen,  under  the  firm  name  of  Mc- 
Queen &  Kunzy  and  this  firm  held  a  permit  to  sell  in- 
toxicating liquors,  issued  to  R.  J.  McQueen  and  W.  F. 
Kunz.  Prior  to  the  contract  hereinafter  stated,  Kunz 
quit  McQueen  and  his  business  at  Muscotah  and  came 
to  Topeka,  and  entered  into  a  written  agreement  with 
the  plain tiJBf  in  error  to  purchase  his  entire  stock  of 
drugs,  fixtures,  etc.,  in  Topeka,  then  owned  by  plain- 
tiff in  error,  for  which  he  agreed  to  pay  the  cost  price 
at  the  time  of  taking  the  invoice,  with  four  per  cent. 
added  for  freight  and  drayage.  This  contract  of  pur- 
chase was  for  Kunz  and  not  for  McQueen  <&  Kunz.  It 
was  the  intention  of  the  purchaser  to  occupy  the  same 
building  that  Stansfield  then  occupied.  The  invoice 
was  to  be  taken  about  July  1, 1899.  Upon  this  agree- 
ment of  purchase,  the  defendant  in  error  paid  to 
Stansfield  $1000. 

At  the  time  of  making  this  contract.  May  1,  and  at 
the  time  the  invoice  was  taken,  there  were  in  said 
drug  stock,  and  included  in  the  sale  and  purchase,  in- 
toxicating liquors  of  the  value  of  (300.  Kunz  knew 
this  at  the  time  he  entered  into  the  written  agreement 
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to  purchase  the  stock.  Afterward,  and  before  the 
contract  of  purchase  was  completed,  Kunz  rescinded 
the  contract  and  brought  his  action  against  the  plain- 
tiff in  error  in  the  district  court  of  Shawnee  county 
to  recover  damages,  alleging  that  the  plaintiff  in  error 
had  induced  him  to  enter  into  said  contract  of  pur< 
chase  by  certain  false  and  fraudulent  statements  and 
representations,  and  also  to  recover  the  sum  of  f  1000, 
which  he  had  paid  on  the  contract,  on  the  ground 
that  said  contract  was  illegal,  in  that  it  included  the 
Bale  of  intoxicating  liquors. 

The  defendant  below,  plaintiff  in  error,  filed  his 
answer  and  cross-petition,  in  which  he  prayed  judg- 
ment against  the  defendant  in  error  for  the  sum  o( 
(3000  damages,  which  he  claimed  he  had  sustained 
by  reason  of  the  refusal  of  the  defendant  in  error  to 
carry  out  his  agreement  to  pay  for  said  stock  of  drugs. 

A  trial  was  had  to  a  jury,  and,  as  to  that  part  of 
the  plaintiff's  petition  which  alleged  that  the  contract 
of  sale  had  been  induced  and  procured  by  fraud  on 
the  part  of  the  plaintiff  in  error,  the  court  instructed 
that  there  had  been  no  fraud  proved  in  the  case,  and 
that  so  much  of  the  plaintiff's  petition  as  alleged 
fraud  on  the  part  of  the  defendant  should  be  disre- 
garded. The  jury  found  for  plaintiff  below,  and  the 
court  rendered  judgment. 

Oeo.  E.  Stoker  J  for  plaintiff  in  error, 
OoTver  &  Larimer^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Grbenb,  J. :  The  evidence  supports  the  finding  of 
the  jury,  that  the  sale  of  the  stock  was  an  entirety. 
It  was  not  the  intention  of  Stansfield  to  sell,  or  Kunz 
to  purchase,  a  part  of  this  stock  of  goods.     It  was 
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their  intention  that  the  entire  stock  should  pass  by  the 
sale.  Under  the  law  of  this  state,  no  person  has  a 
right  to  sell  or  contract  for  the  sale  of  intoxicating 
liquors  unless  he  has  a  druggist's  permit  for  that  pur- 
pose, and  then  only  to  sell  for  mechanical,  medical  and 
scientific  purposes,  or  to  some  other  druggist  who  also 
has  a  right  to  sell  by  reason  of  haying  a  druggist's 
permit.  Every  contract  for  the  sale  of  intoxicating 
liquors  by  a  person  who  has  not  a  druggist's  permit, 
and  every  sale  which  is  made  for  other  than  mechan- 
ical, medical  and  scientific  purposes,  unless  it  be  to  a 
druggist  having  a  permit,  is  illegal.  (See  Korman  v. 
Henry,  32  Kan.  49,  3  Pac.  764  ;  Oerlach  v.  Skinner,  34 
id.  86, 8  Pac.  257 ;  National  Bank  v.  Oerson,  50  id.  582, 
32  Pac.  905.) 

The  plaintiJQF  in  error  in  this  case  had  a  druggist's 
permit.  This  gave  him  the  privilege  of  selling  intoxi- 
cating liquors  for  mechanical,  medical  and  scientific 
purposes ;  it  also  gave  him  the  right  to  sell  intoxicat- 
ing liquors  in  quantities  not  less  than  one  gallon  to 
any  druggist  within  the  state  holding  a  permit  as  pro- 
vided by  law.  Kunz  did  not  hold  a  druggist's  per- 
mit, and  therefore  the  plaintiff  in  error  could  not  sell 
to  Kunz.  The  inhibition  of  law  is  not  upon  the  pur- 
ohaser  but  upon  the  seller,  and  had  this  agreement  to 
sell  been  consummated,  plaintiff  in  error  would  have 
been  guilty  of  a  misdemeanor.  Such  contracts  are 
illegal.  If  it  had  been  fully  consummated  the  court 
would  not  have  relieved  either  party.  Its  illegality 
consists  in  plaintiff  in  error's  contracting  to  sell  to  a 
person  to  whom  the  law  forbids  a  sale,  and  not  in  the 
purchaser's  contracting  to  purchase,  because  the  law 
does  not  forbid  his  doing  so.  The  parties  are  there- 
fore not  in  equal  fault.  The  duty  imposed  by  the  law 
was  placed  upon  the  plaintiff  in  error  and  not  upon 
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the  defendant  in  error.  (Mason  v.  McLeod,  57  Kan. 
110,  45  Pac.  76.)  A  party  to  an  executory  illegal  con- 
tract who  is  not  in  pari  delicto  may  not  only  rescind, 
but  may,  if  he  has  advanced  money  on  such  executory 
contract,  recover  the  same.  (Mason  v.  McLeod,  supra ; 
Hooker  et  al.  v.  De  Polos  et  aZ.,  28  Ohio  St.  262;  2 
Pars.  Cont.  746 ;  Skinner  v,  Henderson,  10  Mo.  205 ; 
Bernard  v.  Taylor,  23  Ore.  416,  31  Pac.  968,  18  L.  R. 
A.  859.) 

The  plaintiff  in  error,  on  the  trial,  offered  to  prove 
that  he  had  placed  this  drug-store  in  the  hands  of  an 
agency  to  sell ;  that  this  agency  was  instrumental  in 
bringing  about  the  sale  to  Kunz ;  that  afterward  an 
action  was  brought  against  him  for  a  commission,  and 
that  he  was  put  to  expense  in  defending  the  same. 
The  court  excluded  this  evidence,  on  the  ground  that  it 
was  too  remote.    In  this  we  think  there  was  no  error. 

Another  answer  to  this  contention  is  that  plaintiff 
in  error  could  prove  this  fact  only  through  his  own 
illegal  contract,  and  there  is  no  precedent  to  be  found 
showing  that  one  may  recover  damages  through  the 
establishing  of  a  contract  illegal  as  to  himself. 

The  judgment  of  the  court  below  is  affirmed. 


Thb  Statb  op  Kansas  v.  Lbonabd  Moon.  ^  ^j 

No.ll,9M.    (64Pao.aOO.)  _®    &»> 

BuBOLASY— Information  Sufficient  An  information  which  Id 
in  all  respects  formally  charges  the  accused  with  the  offense  of 
burglary  as  defined  in  section  64  of  chapter  100,  General  Statutes 
of  1807  (Gen.  Stat.  1899,  §  2006),  except  that  the  crime  is  charged 
to  have  been  conmiitted  in  the  daytime,  and  the  particular  act  of 
breaking  is  alleged  to  have  been  "by  forcibly  pulling  open  a 

51^63  KAK. 
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closed  outer  door  of  said  dwelling-house,"  sufficiently  charges 
the  offense  of  burglary  in  the  second  degree. 

2.  Evidence  Sufficient,   The  evidence  in  the  case  examined » 

and  held  to  sustain  the  verdict  of  the  jury. 

Appeal  from  Saline  district  court ;  R.  F.  Thomp- 
son, judge.  Opinion  filed  April  6,  1901.  In  bane^ 
Affirmed. 

A.  A.  Qodardy  attorney-general,  and  C  W.  Burch^ 
county  attorney,  for  The  State. 
David  Ritchie,  for  appellant. 

The  opinion  of  the  court  was  delivered  by 

Ellis,  J. :  This  was  a  prosecution  for  burglary 
with  intent  to  commit  rape.  In  the  information  it 
was  averred  that  defendant  did,  '4n  the  daytime, 
break  into  and  enter  the  dwelling-house  of  Joseph 
A.  Bachofer,  then  and  there  situate,  by  forcibly  puU- 
ing  open  a  closed  outer  door  of  said  dwelling-house," 
etc.  It  was  also  properly  averred  that  a  human  being 
was  then  within  said  dwelling,  and  in  all  other  re- 
spects the  charge  was  sufficient.  The  jury  found  the 
defendant  guilty  of  burglary  in  the  second  degree, 
and  he  was  sentenced  to  the  penitentiary  for  five  years. 
The  [first  question  presented  for  consideration  is 
whether  the  verdict  is  sustained  by  the  evidence.  The 
defendant  is  described  by  the  witnesses  as  a  tramp, 
having  irregular  and  temporary  employment  in  the 
neighborhood  of  Bachofer,  a  Saline  county  farmer, 
who,  with  his  wife  and  two  children,  the  elder  of 
which  was  but  three  years  old,  lived  in  a  creek  bottom 
quite  a  distance  away  from,  and  not  within  sight  of, 
the  other  houses  in  the  neighborhood.  The  farmer's 
wife  was  not  acquainted  with  the  defendant,  and  had 
never  spoken  to  him.     He  came  to  the  place  just  as 
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her  brother  was  ready  to  leave,  and  for  the  purpose 
of  getting  him  awaj  told  the  brother  that  the  latter 
would  be  needed  very  soon  at  a  neighbor's  farm,  where 
they  were  thrashing.  Defendant  then  pretended  to 
depac^,  taking  the  road  toward  Salina,  but  as  soon  as 
the  brother,  whom  he  believed  to  be  the  woman's 
husband,  was  out  of  sight  he  returned,  and  coming 
up  to  the  house  where  the  woman  and  her  two  little 
children  were  (the  door  of  the  room  being  open  and 
its  aperture  being  closed  by  a  screen  door  held  in 
place  by  coil  springs)  tried  to  engage  her  in  conver- 
sation. Meeting  with  no  encouragement,  he  then  in- 
quired if  the  man  who  had  just  driven  away  was 
her  husband,  and  was  informed  that  he  was 
her  brother.  He  then  asked  where  her  husband 
was,  and  in  reply  was  told  that  he  was  out  in 
the  field.  Being  thus  assured  that  the  woman 
was  alone  with  her  children,  he  asked  if  he 
might  come  in,  and  receiving  an  abrupt  nega- 
tive reply,  he  asked  if  those  present  were  the  only 
children  she  had.  Upon  being  told  that  they  were,  he 
asked  if  she  had  any  larger  ones,  and  being  told  that 
she  had  not,  he  again  asked  to  be  admitted,  to  which 
the  woman  replied  that  she  did  not  want  him  or  any- 
one else  to  come  in.  He  then  put  up  his  arm  to  shade 
his  eyes,  and  after  standing  up  to  the  screen  door  and 
looking  through  the  apartment  thoroughly,  said  to  the 
woman  that  she  would  not  care  if  he  came  in ;  that  it 
was  her  husband  that  went  away,  and  if  it  was  not,  he 
would  not  see  them  anyway.  The  children  intuitively 
became  frightened  and  clung  to  her  dress,  and  she 
again  forbade  defendant  to  enter,  but  he  pulled  open 
the  door  and  boldly  entered.  The  children  screamed 
with  terror,  and  she,  dragging  them  by  her  skirts, 
hastened  to  a  cupboard  near  by  and  procuring  a  loaded 
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revolver,  leveled  it  at  his  head,  and  told  him  to  go  out, 
or  8he  would  shoot.  He  was  advancing  toward  her 
and,  according  to  her  testimony,  was  within  five  feet  of 
her  at  the  time.  He  told  her  not  to  shoot — that  he 
would  go,  and  he  did  go.  As  soon  as  he  l^t  the 
premises  the  woman  took  the  children  and  in  great 
fright  fled  from  the  house  to  find  her  brother,  to  whom 
she  made  known  what  had  occurred.  The  defendant 
was  arrested  soon  afterward,  and,  before  he  was  in- 
formed of  the  charge  against  him,  said  that  he  knew 
he  was  **  wanted  for  insulting  that  woman.**  The  de- 
fendant, as  a  witness  in  his  own  behalf,  denied  nearly 
all  these  statements  of  the  woman,  but  we  think  the 
jury  were  justified  in  believing  them  to  be  true. 

Counsel  for  appellant  insists  that  this  testimony 
tends  to  show  that  defendant's  purpose  in  entering 
the  house  was  to  prevail  over  the  woman  by  solicita- 
tion, and  that  it  fails  to  show  an  intent  to  ravish  her. 
As  before  stated,  the  witnesses  describe  the  defendant 
as  having  the  appearance  of  a  tramp,  which  fact  the 
prosecution  regards  as  important  in  determining 
whether  the  defendant  had  any  reason  to  believe  that 
the  woman  would  be  likely  to  yield  to  the  blandish- 
ments of  such  a  repulsive  creature  as  he  then  appeared 
to  be. 

By  appellant's  counsel,  we  are  cited  to  The  SUUe  v. 
Scholl,  32  S.  W.  (Mo.)  968 ;  Carson  v.  The  State,  24  8. 
W.  (Tex.  Crim.  App.)  409 ;  Fields  v.  The  State,  24  S. 
W.  907;  Kelley  v.  The  State,  22  S.  W.  (Tex.)  588; 
State  V.  Owsley,  102  Mo.  678,  15  S.  W.  137 ;  Stale  v. 
Biggs,  61  N.  W.  (Iowa)  417 ;  White  v.  The  StaU,  36  N. 
E.  (Ind.)  275  ;  Mitchell  v.  The  State,  32  Tex.  Crim.  R. 
479,  24  S.  W.  280 ;  The  State  v.  Frazier,  53  Kan.  87, 
36  Pac.  58 ;  Thompson  et  al.  v.  The  People,  96  111.  161. 
We  have  examined  these  authorities,  and  think  each 
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case  is  clearly  distinguishable  in  its  facts  from  the 
case  at  bar.     It  would  be  idle  to  discuss  them  here. 

It  may  be  admitted  that,  as  the  case  appears  from 
the  record,  the  jury  might  properly  have  hesitated  to 
convict — that  it  looks  like  a  border  case  ;  still  they 
saw  the  witnesses  and  the  defendant,  and  heard  them 
testify  in  the  case.  The  court  below,  with  these  ad- 
vantages, which  we  do  not  possess,  approved  the  find- 
ing of  the  jury.  In  view  of  these  considerations,  this 
court  cannot  say  that  the  testimony  does  not  sustain 
the  verdict.  In  the  fear  that  on  account  of  the  fiend- 
ish conduct  of  the  defendant,  of  his  apparent  lack  of 
all  the  better  elements  of  manhood,  of  his  disregard 
of  the  rights  of  the  helpless,  of  his  utter  obliviousness 
of  the  duties  and  disposition  to  ignore  the  amenities 
which  all  men  owe  to  women,  he  might  be  exposed  to 
the  danger  of  an  uncontrollable  prejudice  on  the  part 
of  the  jury,  we  have  carefully  scrutinized  the  record 
for  the  purpose  of  trying  to  discover  any  evidence 
thereof,  and  we  are  convinced  that  he  bad  a  fair  trial. 

It  is  also  contended  that  the  information  does  not 
state  facts  sufficient  to  charge  the  defendant  with  bur- 
glary in  the  second  degree.  Counsel  for  appellant 
most  ingeniously  argues  that  the  ofi'ense  charged  is 
burglary  in  the  third  degree.  He  admits  that  the  pre- 
cise words  of  the  statute  need  not  be  used,  but  he  con- 
tends that  **  forcibly  pulling  open  a  closed  outer  door,'' 
while  it  constitutes  a  breaking,  does  not  constitute 
such  a  breaking  as  is  requisite  under  sections  64  and 
65  of  chapter  100,  General  Statutes  of  1897  (Gen.  Stat. 
1899,  §§  2005,  2006) ,  which  are  as  follows : 

**Seo.  64.  Every  person  who  shall  be  convicted  Oi 
breaking  into  and  entering,  in  the  night-time,  the 
dwelling-house  of  another,  in  which  there  shall  be  at 
the  time  some  human  being,  with  intent  to  commit 
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some  felony  or  any  larceny  therein,  either :  Firsts  by 
forcibly  bursting  or  breaking  the  wall,  or  any  outer 
door,  window  or  shutter  of  a  window  of  such  house, 
or  the  lock  or  bolt  of  such  door,  or  the  fastening  of  ^ 
such  window  or  shutter;  or,  second ,  by  breaking  in 
any  other  manner,  being  armed  with  some  dangerous 
weapon,  or  with  the  assistance  and  aid  of  one  or  more  . 
confederates  then  actually  present,  aiding  and  assist- 
ing ;  or,  thirds  by  unlocking  an  outer  door,  by  means 
of  false  keys,  or  by  picking  the  lock  thereof,  shall  be 
adjudged  guilty  of  burglary  in  the  iSrst  degree. 

'*Sbc.  65.  Every  person  who  shall  be  convicted  of 
breaking  into  a  dwelling-house  in  the  daytime,  under 
such  circumstances  as  would  have  constituted  the 
crime  of  burglary  in  the  first  degree  if  committed  in 
the  night-time,  shall  be  deemed  guilty  of  burglary  in 
the  second  degree." 

The  defendant's  counsel  urges  that  the  legislature 
intended  to  provide  that,  in  order  to  commit  the  of- 
fense of  burglary,  as  defined  in  section  64,  the  accused 
must  use  a  greater  degree  of  force  in  the  breaking  of 
an  outer  door  than  is  ordinarily  necessary  to  consti- 
tute a  breaking  in  the  crime  of  burglary.  The  argu- 
ment is  plausible,  but  not  sound.  If  the  legislature 
had  intended  to  provide  for  a  different  kind  of  break- 
ing than  that  which  was  then  generally  recognized  as 
sufficient  to  constitute  a  felonious  breaking  in  bur- 
glary, it  is  presumed  that  it  would  have  said  so  in  plain 
and  unequivocal  language.  The  addition  by  statute 
of  the  term  ** forcibly''  only  expresses  what  was  im- 
plied by  the  term ' '  breaking ' '  at  common  law.  (  Dtieher 
V.  The  State,  18  Ohio,  308,  316,  317.)  Pushing  open  a 
closed  door  constitutes  an  actual  breaking.  (  The  State 
uf  Iowa  V.  Connor,  95  Iowa,  485,  64  N.  W.  295,  and 
cases  cited.)  To  break  a  door  it  is  not  necessary  to 
injure  the  door  or  its  fastenings.  (5  A.  &  E.  Encycl. 
of  L.,  2d  ed.,  45,  46,  and  cases  cited.)     The  opening 
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of  a  closed*  outer  door  with  felonious  intent  consti- 
tutes a  burglarious  breaking.  (  Timmons  v.  The  State, 
34  Ohio  St.  426 ;  The  State  of  Iowa  v.  Reid,  20  Iowa, 
413,  421;  Sparks  v.  The  State,  29  S.  W.  (Tex.  Grim. 
App.)  264 ;  The  State  v.  Moore,  117  Mo.  395,  22  S.  W. 
1086;  Simma  v.  The  State,  136  Ind.  358,  36  N.  E. 
278 ;  Frank  [a  slave]  v.  The  State,  39  Miss.  705 ;  Metz 
V.  The  State,  46  Neb.  547,  65  N.  W.  190.) 

The  doctrine  of  these  cases  has  been  approved  and 
followed  by  this  court.  ( The  State  v.  Jansen,  22  Kan. 
498 ;  The  State  v.  Oroning,  33  id.  18,  5  Pac.  446 ;  The 
State  V.  Cash,  38  id.  50,  16  Pac.  144;  The  StaU  v. 
Powell,  61  id.  81,  58  Pac.  968.) 

The  breaking  alleged  and  proved  in  this  case  would 
have  been  sufficient  under  the  common  law,  if  it  had 
occurred  in  the  night-time,  to  have  justified  a  convic- 
tion for  burglary.  (5  A.  &  E.  Encycl.  of  L.  44,  and 
cases  cited.) 

In  The  State  v.  Connor,  supra,  it  appeared  that  the 
keeper  of  the  store  was  sitting  out  in  front  thereof, 
the  front  door  being  open ;  that  the  permanent  door 
Bt  the  rear  of  the  room  was  also  open,  but  there  was 
a  wire-screen  door  which  was  closed.  This  door  was 
not  fastened  with  a  latch,  but  was  hung  on  spring 
hinges,  which  served  to  keep  it  closed.  The  accused 
opened  this  door  and  entered  the  store,  and  that  was 
held  to  be  a  sufficient  "breaking,''  under  the  statute. 
In  Timmons  v.  The  State,  supra,  the  '* breaking'*  con- 
sisted in  pushing  open  a  closed  but  unfastened  tran- 
som that  swung  horizontally  on  hinges  over  the  outer 
door  of  the  dwelling,  and  it  was  held  sufficient.  See, 
also,  Dennis  v.  People,  27  Mich.  151 ;  Brown's  Case,  2 
East  PI.  Or.  487.  **  A  breaking  necessary  to  consti- 
tute burglary  may  be  any  act  of  physical  force,  how- 
ever slight,  by  which  the  obstruction  to  entering  ig 
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forcibly  removed."  {Metz  v.  The  State,  46  Neb.  547, 
65  N.  W.  190 ;  Tlie  State  v.  Wilson,  Coxe  [N.  J.]  439, 
8.  c.  1  Am.  Dec.  216.) 

It  is  evident  that  in  enacting  our  statute  against 
burglary  the  legislature  intended  to  make  it  a  greater 
offense  burglariously  to  break  and  enter  a  dwelling- 
house  than  it  is  thus  to  break  and  enter  any  other 
building.  That  such  was  the  intent  is  shown  by  sec- 
tion 67,  wherein  it  is  provided,  in  effect,  that  if  one 
shall  make  an  entry  by  day  or  night  '4n  such  manner 
as  not  to  constitute  any  burglary  as  hereinbefore  speci- 
fied, with  the  intent  to  commit  a  felony  or  any  lar- 
ceny, or  being  in  the  dwelling  of  another  shall  commit 
a  felony  or  any  larceny,  and  shall  in  the  night-time 
break''  out  of  said  house,  he  shall  be  adjudged  guilty 
of  burglary  in  the  second  degree. 

It  will  be  remembered  that,  under  the  common  law, 
to  break  out  of  a  house  did  not  constitute  the  crime 
of  burglary.  Sections  68  and  69  are  further  illustra- 
tions of  such  legislative  intent,  and  section  70  spe- 
cially provides,  in  view  of  the  severity  of  the  penalties 
which  are  prescribed  for  offenses  committed  in  and 
against  the  dwelling-house,  that  no  building  shall  be 
deemed  a  dwelling-house  within  the  meaning  of  the 
foregoing  provisions,  unless  it  ''be  joined  to,  im- 
mediately connected  with,  and  a  part"  thereof.  If 
we  were  to  construe  the  statute  in  accordance  with  the 
contention  of  the  learned  counsel,  the  mansion-house 
would  have  precisely  the  same  degree  of  protection  in. 
all  ordinary  cases  as  is  accorded  by  our  laws  to  the 
stable  and  the  smoke-house. 

We  conclude,  therefore,  that  the  legislature  intended 
to  provide  that  when  a  dwelling-house  contains  a  hu- 
man being  it  should  be  regarded  as  more  sacred  and 
entitled  to  a  greater  degree  of  protection  under  our 
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law  than  is  the  shop,  the  store,  or  the  granary,  and 
it  intended  to  and  did  enact  that  the  man  who,  with 
felonious  intent,  forcibly  breaks  and  enters  that  sacred 
retreat  should  have  meted  out  to  him  a  penalty  com- 
mensurate with  the  enormity  of  his  crime.  ( The  State 
V.  Cash,  supra.) 

In  our  opinion,  the  information  charges,  in  substan- 
tial compliance  with  the  requirements  of  the  statute, 
the  precise  offense  of  which  the  appellant  was  con- 
victed, and  the  judgment  of  the  court  below  will  be 
affirmed. 


The  City  of  Topeka  v.  William  Wood. 

N0.114M6.    (64Pao.630.) 

OmiES  AND  CiTT  Ofviobbs — Appeals  by  City  in  Criminal  Actions. 
Where  a  defendaDt  is  oonyicted  in  the  police  court  under  an  or- 
dinance of  a  city  of  the  first  class,  and  appeals  to  the  district 
court,  and  the  district  court  quashes  the  complaint,  dismisses  the 
prosecution,  and  discharges  the  defendant,  chapter  75  of  the  Laws 
of  1891  (Gen.  Stat.  1897,  ch.  32,  §150;  Gen.  Stat.  1899,  §785) 
does  not  confer  upon  the  city  the  right  of  appeal  to  this  court. 

Appeal  from  Shawnee  district  court ;  Z.  T.  Hazen, 
judge.  Opinion  filed  April  6,  1901.  In  banc.  Dis- 
missed. 

W.A.S.  Bird,  city  attorney,  for  appellant. 
(?.  C  Clemens,  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

Pollock,  J. :  Appellee  Wood  was  convicted  in  the 
police  court  of  the  city  of  Topeka  of  a  violation  of  or- 
dinance No.  2061  of  said  city,  appealed  to  the  district 
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court  of  Shawnee  county,  and  there  filed  his  motion 
to  dismiss  the  prosecution  and  for  his  discharge,  upon 
the  ground  that  said  ordinance  is  void  for  want  of 
authority  in  the  city  to  enact  the  same.  This  motion 
was  sustained,  the  complaint  quashed,  the  defendant 
discharged,  and  costs  adjudged  against  the  city,  which 
appeals  to  this  court. 

The  appellee  challenges  the  jurisdiction  of  this 
court.  The  city  claims  the  right  of  appeal  by  virtue 
of  chapter  75  of  the  Laws  of  1891  (Gen.  Stat.  1897, 
ch.  32,  §  150 ;  Gen.  Stat.  1899,  §  785) .  The  right  does 
not  exist  independently  of  this  act.  {City  of  Salina  v. 
Wait,  56  Kan.  283,  43  Pac.  255.)  Does  this  statute 
confer  such  right  upon  the  city  in  this  case?  We 
think  not.  The  title  to  the  act  is  ''An  act  relating  to 
cities  of  the  first  class,  and  providing  for  appeals  from 
the  police  court  of  such  cities  in  certain  cases."  The 
first  section  reads : 

''Section  1.  Appeals  from  the  police  court  of  a 
city  of  the  first  class  to  the  district  court  and  from 
there  to  the  supreme  court  may  be  taken  by  the  city 
in  the  following  cases,  and  no  other :  First ,  upon  a 
judgment  for  the  defendant  on  quashing  a  complaint ; 
second^  upon  an  order  of  the  police  judge  arresting  the 
judgment;  thirds  upon  a  question  reserved  by  the 
city.'' 

The  title  contains  no  general  terms,  but  is  expressly 
restricted  to  appeals  by  the  city  from  the  police  court  in 
the  event  certain  rulings  are  therein  made  against  the 
city  and  in  favor  of  the  accused,  a  right  which  there- 
tofore did  not  exist  in  the  city.  The  body  of  the  act 
attempts  to  extend  this  right  of  the  city  not  only  to 
appeals  from  the  police  court  in  the  event  that  these 
certain  rulings  are  made  in  favor  of  the  accused  and 
against  the  city,  but  also  to  confer  upon  the  city  the 
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right  to  appeal  from  the  district  court  to  this  court  in 
the  event  the  ruling  of  the  district  court  is  again  in 
favor  of  the  defendant  and  against  the  city,  and  in  so 
doing  violates  section  16  of  article  2  of  the  constitu- 
tion, for  it  cannot  be  said  that  the  second  right  of  ap- 
peal by  the  city,  not  from  the  police  court  to  the 
district  court,  but  from  the  district  court  to  this  court, 
is  clearly  expressed  in  this  title.  Indeed,  it  cannot  be 
said  that  it  is  expressed  or  included  in  this  title  at  all. 
Again,  in  this  case  the  city  was  not  called  upon 
to  exercise  any  right  of  appeal  from  the  police  court, 
the  judgment  of  that  court  being  in  favor  of  the  city 
and  against  the  defendant.  The  ruling  of  the  district 
court,  however,  was  against  the  city  and  in  favor  of 
the  defendant,  and  it  is  from  this  ruling  that  the  city 
appeals.  The  right  of  appeal  by  the  city  in  such 
event  is  not  only  not  clearly  expressed  in  the  title  of 
the  act  but  is  not  contemplated  by  the  act  itself.  It 
follows  that  the  appeal  must  be  dismissed,  and  it  is  so 
ordered. 


J.  E.  Evans  and  Jonathan  Thomas,  PaHners  <m 
Evans  &  Thomas,  v.  Thb  Fleming  &  Aybbst  Com- 
pany OP  Chicago. 

No.ll.87S.«    (WPacBQl.) 

YumnnQB^ConolusiveneaB— Remittance  hy  Letter,  Where  the 
qaestion  in  iseue  was  whether  a  certain  letter  enolosing  a  draft 
was  addressed  to  Chicago  or  to  Seattle,  and  the  jury  found  that 
it  was  addressed  to  Chicago,  it  was  the  determination  of  a  disputed 
fact,  and  is  conclusive. 

*For  opinion  of  the  court  of  appeals,  see  9  Kan.  App.  858,  61 
Pac.  503.— Bep. 
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Error  from  court  of  appeals,  southern  department ; 
A.  W.  Dennison,  M.  Schoonover,  and  B.  F.  Milton, 
judges.  Opinion  filed  April  6,  1901.  In  banc.  Re- 
versed. 

H,  D.  Dicksony  for  plaintiflfs  in  error. 
/.  Harvey  Frith,  for  defendant  in  error. 

Per  Curiam:  There  were  two  wholesale  lumber 
companies,  each  named  the  Fleming  &  Ayerst  Com- 
pany. One  of  them  was  located  at  Chicago,  111.,  the 
other  at  Seattle,  Wash.  Evans  &  Thomas,  retail 
lumber  dealers,  owed  the  Chicago  company  for  a 
bill  of  lumber.  They  purchased  a  draft  payable  to 
the  order  of  the  Fleming  &  Ayerst  Company  without 
designating  which  one,  and  mailed  it  by  letter  ad- 
dressed to  the  one  at  Chicago,  but  without  designat- 
ing its  street  or  oflBce  number.  They  knew  this  num- 
ber. It  never  reached  the  company  to  which  it  was 
addressed,  so  its  officers  testified.  In  some  unex- 
plained way  the  draft  reached  the  Fleming  &  Ayerst 
Company  of  Seattle,  and  was  appropriated  by  that 
concern.  The  Chicago  company  brought  suit  upon 
the  indebtedness  due  to  it,  and  the  defense  was  pay- 
ment. A  verdict  and  judgment  were  rendered  for  the 
defendants,  and  the  plaintiff  prosecuted  error  to  the 
court  of  appeals.  That  court  reversed  the  judgment 
of  the  district  court,  the  syllabus  of  the  opinion  being 
as  follows : 

''A.  enclosed  a  draft  in  an  en velope  which  was  prop- 
erly stamped,  and  addressed  to  B.  at  Chicago,  111.  A. 
knew  the  street  and  number  of  B.,  but  did  not,  so  far 
as  the  evidence  shows,  place  any  address  upon  the 
envelope  but  A.'s  name  and  the  words  'Chicago,  111.' 
Held,  that  the  letter  was  not  so  addressed  that  a  jury 
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would  be  warranted  in  drawing  an  inference  that  it 
was  actually  received  by  B.'' 

This  was  not  the  case  of  a  lost  letter — lost  through 
an  improper,  incomplete  or  illegible  address.  The 
letter  was  not  lost,  because  its  contents  turned  up  in 
the  hands  of  the  Seattle  company.  It  became,  there- 
fore, a  question  whether  the  defendant's  bookkeeper 
addressed  the  letter  to  Chicago,  as  he  swears  he  did,  or 
addressed  it  to  Seattle,  which  the  fact  that  the  draft 
fell  into  the  hands  of  the  Seattle  company  would  seem 
to  indicate.  There  is  no  presumption  that  a  letter 
addressed  to  Chicago,  even  though  improper,  incom- 
plete or  illegible  as  to  the  name  of  the  addressee, 
would  be  sent  to  Seattle  or  to  any  place  other  than  to 
Chicago ;  hence  the  whole  question  was,  Did  the  book- 
keeper address  the  letter  to  Chicago,  as  he  swears  he 
did,  or  to  Seattle,  as  he  swears  he  did  not,  but  as  it 
may  be  inferred  he  did  from  the  draft  coming  into  the 
hands  of  the  Seattle  company  ?  There  was  nothing 
in  the  failure  to  complete  the  address  of  the  letter  to 
•the  Chicago  company  by  indorsing  thereon  its  street 
or  office  number  to  cause  it  to  go  to  Seattle.  If  it  was 
addressed  to  Chicago,  then  the  jury  were  justified  in 
concluding  that  it  reached  the  hands  of  the  proper 
company,  but  that,  through  the  mistake  or  fraud  of 
that  company,  it  was  sent  by  it  to  Seattle,  because,  as 
stated  before,  it  was  not  lost.  The  jury  believed  the 
defendant's  evidence  that  the  letter  was  addressed  to 
Ohicago,  rather  than  the  presumption  that  it  was  ad- 
dressed to  Seattle,  growing  out  of  the  fact  that  the 
draft  turned  up  in  the  hands  of  the  Seattle  company. 
This  was  a  determination  of  a  disputed  question  of 
fact,  and  was  conclusive  upon  the  court  of  appeals  as 
it  is  conclusive  upon  us. 

No  question  was  raised  before  us  as  to  whether  the 
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bank  draft  was  a  proper  medium  of  payment  nor  as 
to  whether  the  mails  were  a  proper  medium  of  trans- 
mission. 

The  judgment  of  the  court  of  appeals  is  reveraed 
.  and  that  of  the  district  court  is  afi^med. 
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PBESENT: 
Hon.  frank  DOSTER,  Chibf  Justiob. 
Hon.  WILLIAM  A.  JOHNSTON, )  a„„^„™  Tt,«««« 
Hon.  WILLLOI  R.  SMITH,  }  Absooutb  Justiobs. 


62    8151 

The  City  op  Enterprise  v.  Guilford  Smith.  -^8  sis 


No.  11680.    (68Pao.824.) 

L  Ormcs  aitd  Oitt  OwiCEns—Water-Bupply—Aet  Construed— 
Unconstitutional  Provision.  The  title  of  chapter  82,  Laws  of 
1897  (Gen.  Stat.  1899,  §§653-665;  Gen.  Stat.  1897,  ch.  39,  §§  9-27), 
so  far  as  it  relates  to  munioipal  acquisition  and  ownership  of 
water- works  property,  reads  as  follows :  '*  An  act  authorizing  and 
empowering  cities  .  .  .  to  obtain  .  .  .  water  •  •  .  by 
purchasing  or  constructing,  owning  and  operating  .  .  .  water- 
works .  .  .  by  such  cities."  JETe^d,  that  the  word '*  purchas- 
ing," in  such  title,  was  used  in  its  popular  but  restricted  sense  of 
acquisition  of  property  by  voluntary  agreement,  for  a  valuable  con- 
sideration, and  not  in  its  technical  but  enlarged  sense  of  acquisi- 
tion by  all  means  other  than  descent  by  operation  of  law ;  therefore, 
held  further  f  that,  being  used  in  such  popular  sense,  the  title  of  the 
act  does  not  express  the  subject  of  the  acquisition  of  water-works 
piroperty  by  condemnation  proceedings,  and  in  consequence,  sec- 
tion 12,  which  purports  to  authorize  such  proceedings,  is  uncon- 
stitutional and  void. 

S.  PuuDiNG  AND  "Practice— Election  of  Remedies.  A  plaintiff 
who  elects  to  pursue  one  of  two  statutory  remedies,  which  differ 
from  each  other  in  certain  forms  of  procedure,  and  who  avers  in 
his  petition  that  he  has  elected  the  remedy  of  such  particular 
statute,  and  who,  upon  the  hearing  of  his  claims  under  it,  is  de- 
ftoted  because  of  its  constitutional  invalidity^  cannot,  upon  error 
to  this  court,  eleot  to  treat  his  petition  as  filed  under  the  other 
statute. 

8.  OmxB  AHD  Ottt  Ovfiobbs—  WcUer^upplp^  Querj/.  Whether, 
if  section  12  of  the  act  of  1897  were  oonstitutionaly  it  would  author- 


09 


Digitized  byLjOOQlC 


816         SUPREME  COURT  OF  KANSAS. 

Enterprise  v.  Smith. 

ize  the  ooDdenmation  of  any  other  property  than  that  of  a  priTato 
corporation,  or  authorize  the  condemnation  of  anything  lees  than 
the  whole  of  a  water-works  property!  is  a  query. 

Error  from  Dickinson  district  court ;  0.  L.  Moorb, 
judge.     Opinion  filed  October  6,  1900.    Affirmed. 

Hurd  &  Hurdj  for  plaintiflF  in  error. 
Oarver  &  Larimer,  and  T.  E.  Dewey,  for  defendant 
in  error. 

The  opinion  of  the  court  was  delivered  by 

DosTBR,  0.  J. :  The  city  of  Enterprise  owns  all  of 
its  water-works  system  or  plant  except  the  well  from 
which  the  water-supply  is  drawn ;  that  is  owned  by 
one  Guilford  Smith.  The  city,  acting  under  chapter 
82,  Laws  of  1897  (Gen.  Stat.  1899,  §§653-665;  Gen. 
Stat.  1897,  ch.  39,  §§9-27),  instituted  an  action  to 
condemn  the  land  of  Smith,  upon  which  the  well  was 
situated.  A  demurrer  to  its  petition  for  insufficiency 
of  facts  stated  was  filed.  The  demurrer  was  sustained, 
and  from  the  order  sustaining  it  error  has  been  prose- 
cuted to  this  court. 

The  question  raised  relates  to  the  constitutionality 
of  section  12  of  the  act  of  1897,  under  which  the  peti- 
tion was  filed.  That  section  provides  for  the  condem- 
nation by  cities  of  water-works  property  belonging  to 
1.  unoon.titutioni  private  corporations.  The  principal  ob- 
proTtaion.  jection  is  that  the  title  of  the  act  does 

not  express  the  subject  of  condemnation  as  a  means 
to  a  city's  acquisition  of  title  to  water-works  property. 
The  title  reads  as  follows : 

''An  act  authorizing  and  empowering  cities  of  the 
first,  second  and  third  classes  to  obtain  gas  lights, 
electric  lights,  electric  power,  water  or  heat  by  con- 
tracting with  private  corporations  to  furnish  any  such 
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city^nd  its  citizens  with  such  light,  power,  water  or 
heat  under  the  conditions  in  this  act  imposed,  or  to 
obtain  such  gas  lights,  electric  lights,  electric  power, 
water  or  heat  by  purchasing  or  constructing,  owning 
and  operating  gas  plants,  electric-light  plants,  elec- 
tric-power plants,  water-works,  or  heating  plants,  by 
such  cities ;  and  for  the  purpose  of  owning  and  op- 
erating any  such  plants,  to  purchase  or  lease  gas  or 
other  lands,  and  to  repeal  paragraphs  1401  and  1402 
of  the  statutes  of  Kansas,  1889,  and  all  other  acts 
and  parts  of  acts  in  conflict  with  this  act/' 

Eliminating  all  of  this  title  which  does  not  pertain 
to  the  acquisition  of  water- works  property,  it  reads 
as  follows; 

''An  act  authorizing  and  empowering  cities  •  •  . 
to  obtain  .  .  .  water  ...  by  purchasing  or 
constructing,  owning  and  operating  water- works. 

It  is  seen,  therefore,  that  the  title  of  the  act  does 
not  express  the  subject  of  condemnation  as  a  means  of 
acquiring  water-works  property,  but  expresses  only  the 
subject  of  its  acquisition  by  purchase.  Is  the  word 
''purchase,"  or  its  participle,  "purchasing,'*  used  in 
the  title,  comprehensive  enough  to  include  condemna- 
tion ?  We  think  not.  The  word  ' '  purchase  "has  two 
significations — a  popular  but  restricted  one,  and  a 
legal  but  enlarged  one.  The  definition  of  the  word  in 
its  legal  and  general  sense  is  given  as  follows:  "A 
term  including  every  mode  of  acquisition  of  estate 
known  to  the  law,  except  that  by  which  an  heir  on  the 
death  of  his  ancestor  becomes  substituted  in  his  place 
as  owner  by  operation  of  law."  (Bouvier.)  Black- 
stone  defines  the  word  in  its  legal  and  enlarged  sense 
in  the  same  way,  but,  after  doing  so,  says :  ' '  Purchase, 
indeed,  in  its  vulgar  and  confined  acceptation,  is  ap- 
plied only  to  such  acquisitions  of  land  as  are  obtained 
by  way  of  bargain  and  sale  for  money,  or  some  other 
52— 62  KAN. 
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valuable  consideration."  (2  Bla.  Com.  241.)  "A  pur- 
chase, in  the  ordinary  and  popular  acceptation  of  the 
term,  is  the  transmission  of  property  from  one  person 
to  another,  by  their  voluntary  act  and  agreement, 
founded  on  a  valuable  consideration.  But,  in  judg- 
ment of  law,  it  is  the  acquisition  of  land  by  any  lawful 
act  of  the  party,  in  contradistinction  to  acquisition  by 
operation  of  law ;  and  it  includes  title  by  deed,  title 
by  matter  of  record,  and  title  by  devise.''  (4  Kent, 
Com.,  14th  ed.,  441.)  **The  word  *  purchase,'  in  com- 
mon sense,  means  no  more  than  when  a  man  gives 
money  for  anything,  but  in  a  legal  sense  every  man  is 
a  purchaser  of  an  estate  who  does  not  take  it  by  de- 
scent."    (Martin  v.  Strachan  et  aZ.,  1  Wils.  72.) 

The  word  ** purchase,"  therefore,  has  a  defined 
meaning  at  common  law.  That  meaning  is  the  en- 
larged but  technical  one  given  to  it  by  Blackstone, 
Bouvier,  and  Kent.  However,  the  word  in  its  po'pu- 
lar  sense  has  the  narrower  signification  of  acquisition 
by  voluntary  act  or  agreement  for  a  valuable  consid- 
eration. Words  are  sometimes  used  in  a  statute  in  a 
technical  sense,  and  sometimes  in  a  common  and 
popular  sense.  Such  words,  used  in  a  statute,  as 
have  a  defined  sense  at  common  law,  will  be  under- 
stood as  used  in  their  common-law  sense,  unless  it 
appears  that  such  sense  was  not  intended.  (Suth. 
Stat.  Const.  §253.)  How,  then,  can  the  sense  in 
which  a  word  of  technical  common-law  meaning  used 
in  a  statute  be  ascertained  ?  We  think  the  rule  is  well 
stated  by  Sutherland  (section  254)  : 

**  Words  in  common  use,  and  also  having  a  technical 
sense,  will,  in  acts  intended  for  general  operation  and 
not  dealing  specially  with  the  subject  to  which  such 
words  in  their  technical  sense  apply,  be  understood 
primarily  in  their  popular  sense,  unless  they  are  de- 
fined in  the  act  or  a  contrary  intention  is  otherwise 
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manifest.  Such  words,  however,  will  be  understood 
in  a  technical  sense  when  the  act  treats  of  the  subject 
in  relation  to  which  such  words  are  technically  em- 
ployed. Thus,  they  are  deemed  technically  used  in 
legislation  relating  to  courts  and  legal  process.  Thus, 
for  example,  the  word  *  party'  has  a  technical  signifi- 
cance. So  have  the  words  'action,'  *suit,'  and  *  final 
judgment.'  But  by  the  cardinal  rule  that  the  inten- 
tion of  the  lawmakers  is  the  essence  of  the  law,  when 
a  technical  word  is  obviously  intended  to  have  a 
broader  than  its  strict  technical  sense,  it  will  receive 
that  interpretation.  In  McBride*8  Appeal,  72  Pa. 
St.  480,  the  word  'actions,'  in  the  provision  in  ques- 
tion, was  held  to  embrace  'all  civil  proceedings  of 
whatever  kind,'  as  well  as  actions  technically  so 
called.  Technical  words  are  sometimes  used  in  stat- 
utes in  a  popular  sense." 

Another  author  says : 

**  Where  technical  words  are  used  in  reference  to 
technical  subjects,  they  are  primarily  interpreted  in 
the  sense  in  which  they  are  understood  in  the  science, 
art  or  business  in  which  they  have  acquired  it.  .  .  . 
But,  in  general,  statutes  are  presumed  to  Use  words 
in  their  popular  sense.  •  .  .  Hence,  the  technical 
meaning  is  rejected  as  soon  as  the  judicial  mind  is 
satisfied  that  another  is  more  agreeable  to  the  object 
and  intention."    (Endl.  Interp.  Stat.  §§  74,  76.) 

It  is  evident,  therefore,  that  the  word  "purchasing," 
in  the  title  to  the  act  in  question,  was  not  used  in  its 
technical  legal  sense,  because  such  title  is  not  inclus- 
ive  of  or  cognate  with  the  technical  subject  of  titles  to 
real  estate  by  purchase,  but  is  inclusive  of  and  cog- 
nate with  the  general  subject  of  acquisition  of  title  to 
real  estat-e  for  water- works  purposes. 

The  authorities,  though  few  in  number,  upon  the 
particular  question,  support  the  ruling  we  make.  In 
KoM  et  al.  v.  United  States,  91  U.  S.  367,  374,  23  L.  Ed. 
449,  the  meaning  of  the  word  "purchase,"  as  used  in 
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a  Statute  providing  for  the  condemnation  of  property, 
was  considered.     The  court  said  : 

**It  is  true  the  words  *to  purchase*  might  be  con- 
strued as  including  the  power  to  acquire  by  condem- 
nation ;  for,  technically^  purchase  includes  all  modes 
of  acquisition  other  than  that  of  descent.  But,  gen- 
erally, in  statutes  as  in  common  use,  the  word  is 
employed  in  a  sense  not  technical,  only  meaning  ac- 
quisition by  contract  between  the  parties,  without 
governmental  interference." 

In  Cummings  v.  Coleman,  7  Rich.  Eq.  (S.  0.)  509, 
62  Am.  Dec.  402,  the  word  '^purchaser,"  used  in  a 
statute  making  parol  gifts  void  as  to  creditors,  pur- 
chasers, etc.,  was  considered  as  used  in  its  popular 
and  not  in  its  technical  sense. 

It  must  be  borne  in  mind  that  section  12  of  the 
statute  under  consideration  attempts  to  exert  the  sov- 
ereign power  of  dispossessing  the  citizen  of  his  prop- 
erty. All  the  authorities  hold  that  such  statutes  are 
to  be  strictly  construed.  No  effect  by  implication  or 
intendment  other  than  that  which  is  reasonable  and 
necessary  is  allowed  to  them.  For  like  reasons  the 
same  must  be  said  of  the  titles  to  such  enactments. 
Nothing  should  be  regarded  as  comprehended  within 
their  titles  except  that  which  can  with  reasonably 
clear  distinctness  of  view  be  seen.  We  are  therefore 
constrained  to  hold  that  the  title  to  the  act  in  question 
does  not  embrace  the  subject  of  condemnation  of 
property  for  water- works  purposes.  We  regretfully 
come  to  this  conclusion,  because  the  statute  is  of  much 
interest  and  is  beneficial  in  its  object ;  but  it  is  better 
that  its  defects  be  pointed  out  at  this  early  date  after 
its  enactment,  so  that  the  legislature  may  have  like 
early  opportunity  to  correct  them.  We  assume,  of 
course,  that  section  12  is  separable  from  the  remainder 
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of  the  act,  and  that  the  enactment  is  not,  therefore^ 
Bubject  to  criticism  as  a  whole. 

?  The  plaintiflF  in  error  contends  that,  assuming  sec- 
j'tion  12  of  the  act  of  1897  to  be  unconstitutional,  it& 
petition  can  be  viewed,  nevertheless,  as  one  filed 
under  chapter  208  of  the  Laws  of  1872  (Gen.  Stat. 
1899,  §§7546-7551),  being  an  act  entitled  "An  act 
authorizing  cities  to  construct  water-works,"  which, 
$.  Election  of  ^^  ^^  claimcd,  authorizes  the  condemna- 
remedio..  ^j^^   procecdiugs  instituted.      Without 

inquiring  whether  the  act  of  1872  is  efficacious  to  ac- 
complish the  purpose  of  the  plaintiflF  in  error,  it  is 
sufficient  to  say  that  it  did  not  bring  its  proceeding 
under  that  statute,  but  limited  it  to  the  statute  of 
1897.     It  averred  in  its  petition : 

**Said  city  has  directed  that  a  petition  be  prepared 
and  filed  in  the  office  of  the  clerk  of  the  district  court 
of  Dickinson  county,  state  of  Kansas,  for  the  purpose 
of  acquiring  a  title  to  said  real  estate,  and  all  the 
title  or  right  of  said  defendants,  or  either  of  them, 
in  or  to  said  system  of  water- works,  as  provided  by 
chupter  82  of  the  Laws  of  Kansas  of  1897." 

It  will  be  seen,  therefore,  that  the  plaintiflF  in  error 
elected  to  pursue  the  special  remedy  supposed  to  be 
aflForded  by  the  act  of  1897.  That  remedy,  in  forms 
of  procedure,  at  least,  diflFers  in  several  particulars 
from  those  of  the  act  of  1872.  The  city  cannot  now 
be  allowed  to  convert  its  action  into  one  brought  upon 
the  latter-named  statute. 

Independently  of  the  question  of  the  validity  of  sec- 
tion 12  of  the  act  of  1897,  and  for  the  time  being  as- 
suming it  to  be  valid,  it  is  indeed  questionable  whether, 
under  its  provisions,  property  other  than  that  belong- 
ing to  a  private  corporation  can  be  condemned.  It 
makes   no   provision   in   terms   for  the 

8.  Qii6riof. 

condemnation  of  the  property  of  individ- 
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ual  owners,  but  provides  only  for  the  condemnation 
of  the  property  of  private  corporations.    However,  not 
being  able  to  uphold  the  statute  in  its  constitutional 
aspect,  we  have  not  deemed  it  necessary  to  determine ' 
the  question  presented. 

For  like  reasons ,  we  have  not  deemed  it  necessary  to 
determine  whether,  under  the  statute,  a  part  only  of 
water-works  property  may  be  condemned.  It  will  be 
remembered  that  the  condemnation  undertaken  in  this 
case  was  not  of  a  whole  water-works  plant  or  system, 
but  only  of  a  portion  of  it,  to  wit,  the  well  or  source 
of  water-supply.  These  two  questions  which,  as  we 
say,  we  have  not  deemed  it  necessary  to  determine, 
may  nevertheless  be  sufficiently  serious  to  challenge 
the  attention  of  the  legislature,  should  it  undertake  the 
revision  of  the  act. 

The  judgment  of  the  court  below  is  affirmed. 


02  m 

m    334 

^  M9|         Grant   Hornaday  et  al.  v.  Thb  State  op  Kansas, 
«a  82?  ex  reL.  etc. 

63    504  ' 

f63    fVOSl  No.  11,71a.    (C2  Pac  8».) 

L  Parsons  Insanb  Asylum — Power  of  Legislative  Committee. 
Chapter  13  of  the  Laws  of  1899,  appropriatmg  $100,000  for  the 
erection  of  an  insane  asylum,  for  securing  a  site,  and  providing  a 
manner  of  locating  the  same,  does  not  authorize  the  legislative 
committee  provided  for  in  the  act  to  do  more  than  select  a  site 
consisting  of  640  acres  of  land  within  three  miles  of  the  corpo- 
rate limits  of  some  city  upon  which  the  asylum  shall  be  built. 
The  committee  was  not  vested  with  power  to  purchase  or  fix  a 
price  to  be  paid  by  the  state  for  land  deemed  by  it  suitable  as  a 
location  for  such  institution. 

2.  Purchase  of  Site— Power  of  State  Board  of  Chari- 
ties, The  act  above  mentioned  does  not  specifically  point  out  how 
the  state  may  obtain  title  to  the  lands  selected  by  the  ocnnmittee 


Digitized  byLjOOQlC 


VOL.  62.    JULY  TERM,  1900.  823 

Hornaday  v.  The  State. 

as  a  site  for  the  asylum.  This  omission  is  supplied  by  reference 
to  chapter  46  of  the  Laws  of  1881  (Gen.  Stat.  1899,  §  6396;  Gen. 
Stat.  1897,  ch.  68,  §  18),  conferring  power  upon  the  boards  of  trus- 
tees or  managers  of  the  several  state  institutions  to  commence  and 
carry  out  condemnation  proceedings  to  that  end,  and  to  section 
15  of  chapter  160  of  the  Laws  of  1891  (Gen.  Stat.  1897,  ch.  5, 
§  15;  Gen.  Stat.  1899,  §  6421),  conferring  like  authority  upon  the 
state  board  of  public  works. 

3.  PuroTiaae  of  Site— Duties  of  Certain  State  Boards. 

It  being  the  expressed  intent  of  the  legislature  that  the  asylum 
be  built  upon  a  site  determined  upon  by  the  committee,  whose 
action  in  respect  thereto  is  made  final,  and  the  selection  having 
been  made  in  the  manner  provided  by  law,  it  is  the  duty  of  the 
board  of  trustees  of  the  institutions  for  the  education  of  the 
bUnd,  the  deaf  and  dumb,  and  the  asylums  for  the  insane,  or  the 
state  board  of  public  works,  to  condemn,  on  behalf  of  the  state,  the 
land  embraced  in  the  site  so'  chosen,  under  either  one  or  the  other 
of  the  acts  mentioned  in  the  above  paragraph. 

4.  Jurisdiction.  This  suit  was  properly  begun  and  prose- 
cuted in  the  district  court  by  the  county  attorney  of  Clay  county. 

6.  Practicb — Transcript  It  is  not  necessary  that  a  transcript 
which  is  made  the  basis  of  proceedings  in  error  in  this  court  be 
prepared  by  the  clerk  pursuant  to  an  order  of  the  trial  court 

Error  from  Clay  district  court ;  W.  S.  Glass,  judge. 
Opinion  filed  October  6,  1900.     Affirmed. 

Kimball  &  Osgood,  T.  N.  Sedgwick,  and  H.  0.  Webb, 
for  plaintiffs  in  error. 

/.  H.  Russell,  county  attorney,  and  Coleman  &  WUU 
iams,  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  This  was  a  suit  brought  by  the  state  of 
Kansas,  on  the  relation  of  the  county  attorney  of  Clay 
county,  against  the  board  of  trustees  of  the  asylums 
for  the  insane,  to  enjoin  the  latter  from  accepting,  on 
behalf  of  the  state  of  Kansas,  deeds  conveying  to  the 
state  certain  lands  near  the  city  of  Parsons,  for  the 
purpose  of  erecting  an  asylum  for  the  insane  thereon, 
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and  from  certifying  to  the  state  auditor  any  vouchers 
on  which  warrants  might  be  issued  on  the  state  treas- 
urer to  pay  the  owners  of  said  real  estate  the  price 
of  the  same ;  and,  further,  to  restrain  said  trustees 
from  making  any  contract  in  the  name  or  on  behalf 
of  the  state  of  Kansas  for  the  construction  of  build- 
ings to  be  used  as  an  insane  asylum  at  or  near  the 
city  of  Parsons.  Judgment  was  entered  on  the  plead- 
ings in  the  district  court  in  favor  of  the  state,  and  a 
perpetual  injunction  decreed  in  accordance  with  the 
prayer  of  the  petition. 

The  facts,  briefly  stated,  are  as  follows :  Chapter 
13  of  the  Laws  of  1899,  approved  March  3  of  the 
same  year,  is  entitled : 

<'An  act  making  an  appropriation  for  the  erection 
and  equipment  of  an  insane  asylum  at  some  place  in 
the  state  of  Kansas,  providing  a  manner  of  locating 
the  same,  and  for  the  purpose  of  securing  a  site,  and 
providing  for  the  management  and  maintenance  of  the 
same." 

In  the  first  section  of  the  act  the  sum  of  $100,000  is 
appropriated  for  the  purpose  of  securing  a  site  and  for 
building  and  equipping  an  insane  asylum  of  the  state. 
In  section  2  it  is  provided  that  the  asylum  shall  be 
located  at  some  convenient,  suitable  and  healthful 
point  within  three  miles  of  the  corporate  limits  of 
some  city  in  the  state  of  Kansas,  the  same  to  be  se- 
lected by  a  legislative  committee  consisting  of  four 
members  from  the  senate  and  five  from  the  house.  It 
is  made  the  duty  of  this  committee  to  visit  various 
places  in  the  state  presenting  desirable  localities  for 
the  institution  ;  to  consider  carefully  the  geographical 
location  with  reference  to  population ;  to  ascertain 
whether  there  is  an  abundant  water-supply,  whether 
there  are  proper  railway  facilities,  whether  a  suitable 
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site  adapted  to  the  needs  of  such  an  institution  can  be 
procured;  and,  after  considering  all  the  advantages 
and  disadvantages,  including  cost  of  maintaining  the 
institution,  finally  to  proceed  to  determine  such  loca- 
tion by  ballot.  The  act  requires  that  the  ground  se- 
lected shall  contain  not  less  than  640  acres,  that  the 
action  of  said  committee  shall  be  final  and  conclusive^ 
and  that  the  asylum  shall  be  declared  to  be  located  by 
the  action  of  such  committee,  and  the  institution  built 
pursuant  to  said  act.  It  contains  other  provisions 
governing  the  construction  of  said  institution. 

The  law  further  commits  the  matter  of  plans  and 
specifications  for  the  proposed  asylum  to  the  board  of 
trustees  of  said  charitable  institutions,  and  requires 
that  they  shall  agree  upon  a  plan  of  erection,  employ 
superintendents,  have  the  exclusive  superintendence 
and  control  over  the  erection  of  the  buildings,  and 
that,  upon  their  completion,  said  board  shall  appoint 
a  superintendent  and  such  other  help  as  is  necessary, 
and  at  once  open  the  institution  for  the  receiving  of 
insane  patients.  It  authorizes  the  board  of  charities 
to  certify  accounts  covering  the  cost  of  the  buildings 
to  the  auditor  of  state,  who  is  required  to  draw  his 
warrant  on  the  treasurer  for  the  payment  thereof. 

Pursuant  to  this  act  a  legislative  committee  was  ap- 
pointed, and  on  the  8th  day  of  June,  1899,  reported 
to  the  governor  that  it  had  selected  a  site  for  said 
asylum  at  a  convenient,  suitable  and  healthful  point 
immediately  joining  the  corporate  limits  of  the  city 
of  Parsons,  upon  certain  lands  {describing  them)  con- 
taining 640  acres,  more  or  less,  for  which  said  com- 
mittee had  agreed  to  pay  the  aggregate  sum  of 
128,000.  The  board  of  trustees,  plaintiffs  in  error, 
recognized  the  existence  and  assumed  authority  of 
said  legislative  committee,  and  received  from  the  par- 
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ties  with  whom  the  committee  had  contracted  for  the 
land  upon  which  to  erect  said  asylum  deeds  to  the 
same,  and  were,  at  the  the  time  this  suit  was  begun, 
about  to  certify  to  the  state  auditor  vouchers  in  favor 
of  the  owners  of  the  property,  to  the  end  that  they 
might  be  paid  the  agreed  consideration  therefor. 

The  important  question  to  be  decided  is  whether 
this  legislative  committee  was  vested  with  power, 
under  the  act  above  mentioned,  to  bargain  for  and  fix 
a  price  for  the  site  of  the  proposed  asylum  which  would 
be  obligatory  on  the  said  state  board  of  trustees  or 
other  state  officer.  It  will  be  noticed  that  the  appro- 
priation of  $100,000  is  made  for  the  purpose,  among 
others,  of  securing  a  site.  The  legislative  commtttee 
is  authorized  to  select  the  site,  and  further  to  deter- 
mine '' whether  a  suitable  site,  adapted  to  the  needs  of 
such  an  institution,  can  be  procured,''  and  to  deter- 
mine such  location  by  ballot.  Subdivision  4  of  section 
2  reads : 

''Such  action  of  said  committee  shall  be  deemed 
final  and  conclusive,  and  said  asylum  shall  be  de- 
clared to  be  located  by  the  action  of  a  majority  of  such 
committee,  and  said  asylum  shall  be  built  pursuant  to 
the  provisions  of  this  act  and  of  law  governing  the 
construction  of  said  institutions." 

While  the  first  section,  following  the  language  of  the 
title,  appropriates  money  for  the  purpose  of  securing  a 
site,  there  is  no  manner  expressly  designated  in  the 
law  for  the  obtaining  of  it.  The  word  "purchase*'  is 
nowhere  employed.  As  before  stated,  the  purpose  of 
the  committee's  appointment  was  to  select  a  site,  and 
its  duties  are  expressly  pointed  out  in  subdivision  2 
of  section  2,  which  requires  it  to  determine  whether 
a  suitable  site,  adapted  to  the  needs  of  such  institu- 
tion, could  be  procured. 
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It  is  contended  by  counsel  for  the  state  that  the 
power  of  this  committee  was  restricted  to  the  selection 
of  some  city  in  the  state  of  Kansas,  within  three  miles 
of  the  corporate  limits  of  which  the  asylum  was  to  be 
located.  We  dififer  with  them  in  their  construction  of 
the  law.  It  reads :  **  Said  asylum  shall  be  located  at 
some  convenient,  suitable  and  healthful  point  within 
three  miles  of  the  corporate  limit  of  some  city  in  the 
state  of  Kansas,  the  same  to  be  selected  in  the  follow- 
ing manner."  The  word  same  used  in  the  last  clause 
of  the  sentence  clearly  refers  to  the  '' healthful  point 
within  three  miles  of  the  corporate  limit  of  some 
city,''  and  not  to  the  city  itself. 

Concerning  all  the  sections  of  chapter  13  together , 
we  are  quite  certain  that  the  power  and  authority  of 
this  body  was  limited  to  the  selection  of  a  site  for  the 
institution,  and  that,  haying  performed  such  duties, 
its  decision  is  to  be  deemed  final  and  conclusive,  so  far 
as  a  choice  of  sites  is  concerned ;  but  we  can  find  noth- 
ing in  the  act  which  justifies  the  conclusion  that  such 
committee  was  empowered  to  bargain  for  or  purchase 
the  640  acres  of  land  thought  by  the  legislature  to  be 
necessary  upon  which  to  build  the  institution.  This 
conclusion  is  fortified  by  the  fact  that,  five  years  after 
the  passage  of  the  law  creating  a  board  of  trustees  for 
the  direction  and  control  of  the  asylum  for  the  blind, 
the  asylum  for  the  deaf  and  dumb,  and  the  asylum  for 
the  insane,  authority,  theretofore  withheld,  was  con- 
ferred upon  the  several  boards  of  regents,  directors, 
trustees  and  managers  of  said  institution  to  exercise 
the  right  of  eminent  domain.  This  will  be  found  in 
chapter  46  of  the  Laws  of  1881  (Gen.  Stat.  1899, 
§  6336  ;  Gen.  Stat.  1897,  ch.  68,  §  18) ,  which  reads : 

**That  for  the  purpose  of  acquiring  lands  on  which 
to  erect  buildings  or  for  laying  and  maintaining  water- 
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mains,  sewers,  roads,  or  for  any  other  purpose  neces- 
sary to  properly  maintain  and  carry  on  any  state 
institution  or  business  thereof,  the  several  boards  of 
regents,  directors,  trustees  or  managers  of  said  state 
institutions  may  proceed  in  the  same  manner  as  pro- 
vided by  law  in  the  case  of  railroads  for  rights  of  way 
and  other  purposes,  said  proceedings  to  be  in  the 
name  of  the  state  of  Kansas,  by  the  chairman  of  the 
board,  or  some  one  designated  by  the  board  or  the 
chairman  thereof." 

The  act  is  entitled  **An  act  to  provide  for  condemn- 
ing lands  for  state  purpeses.*' 

Power  is  expressly  granted  under  this  statute  to  the 
plaintiffs  in  error,  as  trustees,  to  acquire  lands  on  which 
to  erect  buildings  for  such  institution  as  is  mentioned 
in  the  act  of  1899.  We  can  see  no  force  in  the  argu- 
ment that  the  act  of  1881,  above  set  out,  restricts  the 
power  of  the  trustees  for  the  asylums  for  the  insane  to 
the  acquiring  of  lands  to  erect  additional  buildings 
for  the  use  of  a  state  institution  already  established. 
The  first  clause  of  the  act  is  explicit,  to  the  effect  that 
lands  may  be  condemned  by  such  trustees  for  the  erec- 
tion of  buildings ;  and  the  further  grant  of  power  to 
the  trustees,  authorizing  them  to  condemn  land 'for 
any  purpose  necessary  to  maintain  properly  and  carry 
on  any  state  institution,  is  divided  from  that  part  of 
the  sentence  immediately  preceding  it  by  the  conjunc- 
tion or,  making  it  clear  that  there  is  no  lack  of  au- 
thority in  the  trustees  to  proceed  to  institute  such 
proceedings  to  secure  title  to  lands  desired  for  the 
erection  of  buildings  for  a  new  institution. 

Further  than  this,  by  section  15  of  chapter  160  of 
the  Laws  of  1891  (Gen.  Stat.  1899,  §  6421 ;  Gen.  Stat. 
1897,  ch.  5,  8  15) ,  the  state  board  of  public  works  (if 
such  a  board  exists)  is  also  empowered  to  appropriate 
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and  condemn  such  land  as  may  be  necessary  for  secur- 
ing grounds  for  the  construction  of  any  state  building. 

We  think  that  the  legislature,  when  it  passed  the 
act  of  1899,  did  so  with  the  intention  that  the  said 
power  conferred  on  plaintiffs  in  error  as  a  board  of 
trustees,  or  on  the  board  of  public  works,  should  be 
brought  into  exercise  for  the  purpose  of  obtaining  title 
to  the  site  chosen,  and  that  chapter  13  of  the  Laws  of 
1899  is  to  be  coupled  with  chapter  46  of  the  Laws  of 
1881  (Gen.  Stat.  1897,  ch.  68,  §18;  Gen.  Stat.  1899, 
§  6336) ,  and  with  section  6421  of  the  General  Statutes 
of  1899  (Gen.  Stat.  1897,  ch.  5,  §15)  ;  and  that  the 
latter  two  should  be  considered  with  the  former  to 
give  effect  to  the  legislative  intent. 

After  a  careful  consideration  of  the  several  sections 
of  the  act  of  1899,  we  cannot  conclude  that  this  legisla- 
tive committee  was  authorized  to  do  more  than  to  select 
and  determine  the  land  suitable  for  a  site  upon  which 
the  institution  should  be  built,  for  ample  provisions 
of  law  were  at  the  time  in  force  directing  how  such 
property  might  be  secured  for  the  state  by  the  exercise 
of  the  right  of  eminent  domain.  There  being  a  mode 
pointed  out  by  law  for  the  acquisition  of  the  prop- 
erty desired,  such  method  must  be  strictly  pursued. 
There  is  nothing  in  the  act  of  1899  indicating  that  the 
committee  was  required  to  consider  the  price  or  value 
of  the  lands  selected,  a  material  matter  when  a  pur- 
chase is  contemplated.  It  was  authorized  to  consider 
the  cost  of  maintaining  the  institution,  but  not  the 
cost  of  the  site.  Suppose  that,  after  finding  a  loca- 
tion that  fulfilled  all  the  requirements,  the  owners  re- 
fused to  sell  the  land  at  any  price,  can  it  be  said  that 
the  legislative  direction  that  an  asylum  be  built  on 
the  site  chosen  could  be  thus  defeated,  with  statutes 
authorizing  condemation  in  force?    The  contingency 
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mentioned  leads  strongly  to  the  conclusion  that  it  wa» 
intended  by  the  lawmakers  that  the  site  be  procured 
by  resort  to  the  sovereign  power  of  eminent  domain. 
The  rule  is  that,  in  the  case  of  those  acting  on  behalf 
^of  the  public,  there  is  no  power  to  agree  as  to  the  com- 
pensation to  be  given  to  the  landowner  where  hi& 
property  is  sought  to  be  taken  for  public  use,  unless 
it  is  given  by  statute,  either  expressly  or  by  implica- 
tion. (Lewis,  Em.  Dom.  §288.)  Our  view  of  the 
meaning  of  that  part  of  the  act  of  1899  relating  to  the 
powers  of  the  legislative  committee  and  their  limita- 
tions makes  it  unnecessary  to  apply  a  doubtful  or 
strained  construction  to  the  law,  and  results  in  a  har- 
monious adjustment  of  legislative  grants  of  authority, 
free  from  complications,  by  which  the  purpose  of  the 
legislature  may  be  carried  out. 

Counsel  for  plaintiffs  in  error  insist  that  the  selec- 
tion by  the  committee  of  the  land  mentioned  as  a  site 
for  the  asylum  was  in  itself  an  exercise  by  the  state 
of  its  inherent  power  to  appropriate  private  property 
for  a  public  purpose,  and  in  such  cases  payment  in 
advance  is  not  indispensable.  The  facts  before  us  do 
not  present  a  case  where  the  state  is  attempting  to 
take  land  in  invitum.  The  right  of  this  legislative 
committee  to  buy  from  the  landowners,  and  to  obtain 
title  for  the  state  in  such  manner,  is  the  question  at 
issue.  It  must  be  remembered  that  the  state  itself 
in  this  action  complains  of  a  usurpation  of  power  as- 
sumed by  the  committee  to  purchase  land — not  of  any 
attempted  authority  to  take  land  against  the  will  of 
the  owner,  for  it  has  done  nothing  in  that  direction. 
In  City  of  Enterprise  v.  Smith,  immediately  preceding 
(62  Pac.  324) ,  it  was  held  that  an  act  of  the  legisla- 
ture authorizing  cities  to  purchase  water-works  con- 
ferred no  power  on  the  municipality  to  acquire  the 
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same  by  condemnation,  and  the  well-settled  rule  of 
strict  construction  of  such  statutes  was  followed. 
Having  determined  that  this  legislative  committee 
did  not  possess  the  power  to  purchase,  its  agreement 
to  buy  the  lands  which  it  had  selected  cannot  be  made 
effectual  by  defining  such  acts  as  an  exercise  of  the 
right  of  eminent  domain.  Its  assumed  authority  is 
not  validated  by  giving  another  name  to  the  method 
by  which  it  sought  to  obtain  title  for  the  state. 

It  was  within  the  power  of  the  lawmakers  them- 
selves to  designate  a  place  where  the  institution 
should  be  built,  but  they  chose  to  delegate  this 
authority  to  a  committee  of  their  members,  making 
the  selection  by  the  latter  conclusive.  Having  chosen 
a  site,  the  power  of  the  committee  was  exhausted, 
and  the  duty  then  devolved  upon  the  plaintiffs  in 
error,  or  upon  the  state  board  of  public  works,  under 
the  statutes  above  cited,  to  institute  condemnation 
proceedings,  as  in  other  cases,  to  determine  the  value 
of  the  property  taken,  to  the  end  that  title  to  the 
same  be  vested  in  the  state. 

The  power  of  a  county  attorney  to  institute  this 
action  in  the  court  below  is  denied  by  plaintiffs  in 
error.  The  statute  defining  the  .duties  of  that  officer 
is  quite  comprehensive.  (Gen.  Stat.  1899,  §  1714 ; 
Gen.  Stat.  1897,  ch.  89,  §  2.)  It  is  his  duty  to  prose- 
cute or  defend,  on  behalf  of  the  state,  all  suits,  ap- 
plications, or  motions,  civil  or  criminal,  arising  under 
the  laws  of  the  state,  in  which  the  state  or  his  county 
is  a  party  or  interested.  In  this  case  jurisdiction  was 
obtained  over  the  persons  constituting  the  board  of 
trustees  of  the  asylums  for  the  insane  in  Clay  county, 
and  the  cause  then  being  triable  in  that  foram,  the 
county  attorney  was  authorized  to  prosecute  it. 

Plaintiffs  in  error  have  attached  to  their  petition  in 
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error  in  this  court  a  transcript  of  the  record,  certified 
by  the  clerk  to  be  such.  A  motion  has  been  made  to 
dismiss  the  proceedings  here,  for  the  reason  that  such 
transcript  is  not  a  transcript  of  the  complete  rec- 
ord which  the  court  is  authorized  to  have  made,  as 
provided  by  section  4679  of  the  General  Statutes  of 
1899  (Gen.  Stat.  1897,  ch.  95,  §  413) .  It  is  not  nec- 
essary, for  the  purpose  of  review  in  this  case,  that  the 
record  be  prepared  in  the  trial  court  by  its  order,  or 
signed  by  the  presiding  judge. 
The  judgment  of  the  court  below  will  be  affirmed. 


OscAB  Fbltx  v.  Thb  Board  op  County  Comhission- 
SBS  OP  THB  County  op  Wallace. 

^%  ^  Ko.  11^1.    (82  Pao.  697.) 

—  CoNBTrrunoifAL  Law —  Oopher-Boalp  Act    A  board  of  county  ooou 

L^     1^  EuissioneKi,  acting  under  an  unoonstitutional  law,  offered  bounties 

^  tot  gopher  scalps,  and  issued  a  large  number  of  county  warrants 

to  persons  in  payment  therefbr.  Afterward  the  legislature  pa  sped 
a  retrospective  law  legalizing  the  warrants  issued  for  said  purpoae, 
and  declared  them  to  be  county  charges  and  payable  out  of  tiia 
general  fund  of  the  c6unty.  The  force  of  the  healing  act  was 
operative  on  the  warrants  only.  Held,  that  the  curative  act  was 
void,  being  an  encroachment  of  legislative  upon  judicial  power. 

Error  from  Saline  district  court ;  R.  F.  Thompson, 
judge.     Opinion  filed  November  10,  1900.     Affirmed. 

STATBMBNT. 

In  July,  1893,  a  petition  was  presented  to  the  board 
of  county  commissioners  of  Wallace  county,  requoBt- 
ing  them  to  make  an  order  placing  a  bounty  of  one 
dollar  each  on  the  scalps  of  wolves  and  coyotes,  and 
five  cents  each  on  the  scalps  of  rabbits  and  gophers. 
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The  order  was  made  as  prayed  for,  with  a  provision 
that  the  county  clerk  should  issue  a  receipt  for  the 
scalps,  which  receipt  should  be  negotiable  at  any  of 
the  stores  for  ninety  cents  on  the  dollar.  The  citizens, 
realizing  that  the  rewards  offered  would  stimulate  the 
people  to  kill  large  numbers  of  the  animals  named, 
and  believing  that  the  liability  thus  incurred  would, 
if  paid  from  the  fund  raised  by  the  levy  for  current 
expenses,  interfere  with  the  successful  administration 
of  county  affairs  for  a  time,  presented  a  petition  to 
the  board,  at  a  meeting  held  later,  in  July,  asking 
that  a  special  election  be  called  to  authorize  a  special 
levy  to  raise  funds  to  pay  said  bounties.  The  prayer 
of  the  petitioners  was  granted,  and  an  election  was 
held  August  10,  1893,  at  which  the  following  propo- 
sition was  submitted  to  the  voters  of  Wallace  county : 

''Shall  the  county  commissioners  be  authorized  to 
make  an  additional  levy  of  ten  mills,  over  and  above 
what  they  are  authorized  by  law  to  levy  for  county 
purposes,  to  meet  the  extra  expense  incurred  by  the 
bounties  placed  on  wolf,  coyote,  gopher  and  rabbit 
scalps?'' 

A  majority  of  the  votes  were  cast  in  favor  of  the 
proposition,  and  the  board  ordered  the  additional  levy 
of  ten  mills  extended  on  the  tax-roll. 

Chapter  90  of  the  Laws  of  1889  (Gen.  Stat.  1897, 
ch.  27,  §§173-176;  Gen.  Stat.  1899,  §§1790-1793) 
was  then  in  force,  authorizing  a  bounty  to  be  paid  by 
counties  upon  wolf,  coyote,  wild-cat,  fox  and  rabbit 
scalps.  There  was  also,  in  the  Laws  of  1871,  an  act 
entitled  ''An  act  to  protect  fruit-trees,  hedge  plants, 
and  fences,"  being  chapter  87,  which  authorized  the 
county  commissioners  of  any  county  to  pay  a  bounty 
on  gopher  scalps  taken  in  the  county,  not  to  exceed 
twenty  cents  for  each  scalp.  In  1895,  at  the  suit  of 
53— 62  KAN. 
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the  receivers  of  the  Union  Pacific  Railway  Company 
against  the  commissioners  of  Wallace  county,  to  en- 
join the  tax  levied  to  pay  such  bounties,  the  law  of 
1871  above  mentioned  was  held  unconstitutional  and 
void,  for  the  reason  that  the  subject  of  the  act  was 
not  clearly  expressed  in  its  title,  and  that,  the  com- 
missioners having  included  in  their  order  an  offer  of 
bounty  on  gopher  scalps  without  lawful  authority  so 
to  do,  the  whole  tax  was  void.  {Clark  v.  CommWs  of 
Wallace  Co.,  54  Kan.  634,  39  Pac.  225.)  Soon  after 
this  decision  was  made  the  legislature  passed  an  act, 
as  follows : 

•*An  act  legalizing  the  action  of  the  board  of  county 
commissioners  of  Wallace  county  in  issuing  certifi- 
cates and  county  warrants  for  scalps  of  gophers,  rab- 
bits, wolves,  and  coyotes,  directing  warrants  to  be 
issued  to  the  holders  and  owners  of  said  certificates^ 
declaring  the  same  to  be  county  charges,  and  directing 
and  authorizing  the  warrants  already  issued  and  to 
be  issued  on  such  outstanding  certificates  shall  be 
payable  out  of  the  general  fund  of  the  county,  and 
repealing  all  laws  and  parts  of  laws,  so  far  as  the 
same  may  be  inconsistent  with  or  repugnant  to  the 
provisions  of  this  act. 

*^Be  it  cTUicted  by  the  Legislature  of  the  State  of  Kansas: 
** Section  1.  Whereas,  under  the  provisions  of  an 
act  entitled  'An  act  to  protect  fruit-trees,  hedge 
plants,  and  fences,'  the  board  of  county  commissioners 
of  Wallace  county  offered  a  bounty  for  gopher  scalps, 
and  in  pursuance  of  said  action  of  said  board  a  num- 
ber of  gophers  were  killed  and  certificates  given  by 
the  county  clerk  pursuant  to  said  act,  and  upon  some 
of  which  certificates  and  warrants  have  been  passing 
from  hand  to  hand ;  and  whereas,  under  the  provisions 
of  an  act  entitled  'An  act  authorizing  a  bounty  upon 
wolf,  coyote,  wild-cat,  fox  and  rabbit  scalps,  and  to 
repeal  chapter  73,  Laws  1885,  and  all  other  laws  in 
conflict  herewith,'  the  board  of  county  commissioners 
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of  Wallace  county  offered  a  bounty  for  the  scalps  of 
animals  enumerated  in  said  act,  and  in  pursuance  of 
said  action  a  number  of  said  animals  were  killed  and 
county  warrants  issued  for,  and  which  warrants  have 
been  passing  from  hand  to  hand :  it  is  hereby  declared 
the  duty  of  said  board  to  issue  county  warrants  for 
the  amount  of  such  certificates  now  issued  and  out- 
standing, and  all  said  warrants  so  issued  and  herein 
authorized  to  be  issued  be  and  the  same  are  hereby 
legalized  and  hereby  made  county  charges,  and  shall 
be  and  are  made  payable  out  of  the  general  fund  of 
the  county.' ''     (Laws  1895,  ch.  358.) 

In  September,  1896,  the  plaintiff,  Oscar  Felix, 
brought  this  action  in  the  district  court  of  Wallace 
county  against  the  board  of  county  commissioners  of 
that  county  to  recover  the  sum  of  13650.26  upon  re- 
ceipts for  scalps  and  warrants  either  issued  or  as- 
signed to  him.  The  yenue  was  changed  to  Saline 
county,  where  the  action  was  tried.  The  district  court 
held  against  the  plaintiff  below  so  far  as  his  claim  was 
based  upon  the  bounty  offered  for  gopher  scalps,  and 
also  denied  him  judgment  upon  such  receipts  and  war- 
rants as  were  issued  for  rabbit  and  gopher  scalps 
which  failed  to  show  the  separate  number  of  each. 
From  such  determination  he  has  come  to  this  court  by 
proceedings  in  error. 

Bond  &  Osbom^  Benson  &  Smart,  and  Qwrvet  &  Lairu 
mer,  for  plaintiff  in  error. 

B.  O.  Hurlbv/rtf  county  attorney,  A.  L.  Williwrns,  N. 
H.  Loomis,  and  jB.  W.  Blair ,  for  defendants  in  error. 

The  opinion  of  the  court  was  deliyered  by 

Smith,  J. :  Does  chapter  358  of  the  Laws  of  1896, 
set  out  in  the  statement,  have  the  curative  effect  of 
validating  the  unwarranted  acts  of  the  board  of  county 
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commissioners  of  Wallace  county  in  issuing  warrants 
in  evidence  of  public  indebtedness  for  bounties  offered 
for  gopher  scalps,  make  them  valid  obligations,  and 
fix  the  amount  of  the  same  as  a  charge  upon  the 
county?    This  is  the  question  now  before  us. 

When  the  county  commissioners  made  the  order 
offering  a  bounty  on  gopher  scalps  they  based  their 
authority  so  to  do  on  an  unconstitutional  law.  An 
act  of  the  legislature  wholly  void  can  confer  no  right, 
power,  or  authority.  (Cooley,  Const.  Lim.  222.) 
Whatever  labor  was  done  or  services  performed  for 
the  county  in  the  matter  of  killing  gophers,  pursuant 
to  the  reward  offered  which  was  authorized  in  the 
body  of  said  law,  could  not  be  recovered  for  upon  the 
ground  that  the  county  received  a  benefit  for  which 
it  justly  ought  to  pay,  for  the  reason  that  there  was  a 
total  lack  of  capacity  in  the  board  of  commissioners  to 
incur  an  obligation  of  the  kind  mentioned.  {Hovey  v. 
CommWs  of  Wycmdotte  Co.,  56  Kan.  577,  44  Pac.  17.) 
The  plaintiff  in  error,  as  a  holder  of  the  warrants  in 
suit,  cannot  recover  thereon  unless  the  curative  law 
of  1895  supplies,  by  its  retroactive  operation,  that 
power  which  the  commissioners  lacked  in  the  first  in- 
stance, and  unless  the  provisions  of  the  healing  act 
cover  matters  within  the  range  of  legislative  preroga- 
tive. 

Retrospective  legislation  has  been  held  to  be  valid 
to  the  extent  of  imposing  a  legal  liability  upon  the 
people  owning  property  in  a  portion  of  a  township  or 
other  subdivision  of  the  territory  of  the  state,  where 
no  such  liability  existed  before,  in  cases  where  a  pre- 
existing moral  obligation  rested  upon  them  to  dis- 
charge such  liability.  {Craft  v.  Lofinck,  Treas.,  34 
Kan.  365,  8  Pac.  399.)  It  is  unnecessary,  however,  to 
discuss  the  question  of  moral  obligation  in  this  case. 
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for,  if  such  obligation  in  fact  existed  between  the 
county  and  the  holders  of  these  warrants,  it  would  in 
no  manner  aflfect  our  opinion  regarding  the  invalidity 
of  the  act  in  question.     It  concludes : 

*'It  is  hereby  declared  the  duty  of  said  board  to  is- 
sue county  warrants  for  the  amount  of  such  certifi- 
cates now  issued  and  outstanding,  and  all  said 
warrants  so  issued  and  herein  authorized  to  be  is- 
sued be  and  the  same  are  hereby  legalized  and  hereby 
made  county  charges,  and  shall  be  and  are  made  pay- 
able out  of  the  general  fund  of  the  county/' 

It  will  be  noticed  that  the  legalizing  force  of  this 
law  is  applied  to  the  warrants  already  issued  and 
those  to  be  issued  after  its  passage.  The  assumed 
authority  of  the  commissioners  in  making  the  written 
obligations  is  not  validated,  but  the  warrants  them- 
selves are  made  binding  county  charges,  payable  out 
of  the  general  fund.  The  vitalizing  power  of  the 
act  operates  on  the  warrants  only.  The  effect  which 
necessarily  follows  from  this  legislative  decree  is  to 
convert  prima  /acie  evidence  of  debt  into  incontestible 
obligations  upon  the  maker,  from  the  payment  of 
which  there  can  be  no  escape.  It  is,  in  short,  a  judg- 
ment rendered  by  legislative  act  against  the  county, 
and  its  collection  provided  for  by  fixing  the  amount 
thereof  as  a  county  charge.  A  ch-arge  is  defined  as 
an  ''obligation  directly  bearing  upon  the  individual 
thing  or  person  to  be  affected,  and  binding  him  or  it 
to  the  discharge  of  the  duty  or  satisfaction  of  the  claim 
imposed . ' '     (Bouvier .) 

No  matter  what  may  have  been  the  defector  failure 
in  the  consideration  of  these  warrants  or  the  extent  of 
the  imposition  or  fraud  which  might  have  been  prac- 
ticed in  obtaining  them,  all  inquiry  into  that  subject 
by  the  courts  has  been  predetermined  by  this  curative 
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act,  and  the  arbitrary  will  of  the  legislature  inter- 
posed, by  which  defenses  are  cut  off  and  a  liability 
declared,  without  trial  by  the  usual  methods  or  pro- 
ceedings had  by  resorting  to  due  process  of  the  law.  * 

Let  us  assume  that  at  the  time  the  act  of  1895  went 
into  effect  this  plaintiff  had  brought  an  action  to  re- . 
cover  from  the  county  the  amount  of  the  warrants  he 
then  owned,  and  that  the  defendant  had  answered,  at- 
tacking the  consideration  of  the  written  instruments 
sued  on.  Must  the  court  in  which  the  action  was 
pending,  upon  reading  this  law,  in  obedience  solely  to 
a  legislative  command,  summarily  enter  judgment 
against  the  county,  without  hearing  or  trial  ?  Such 
determination  would  be  abhorrent  to  all  sense  of  jus- 
tice, and  destructive  of  the  vested  right  which  every 
person  has,  when  sued,  to  defend  against  the  enforce- 
ment of  an  unjust  claim.  The  legislature  cannot  be 
allowed  to  thrust  its  arbitrary  declarations  into  such 
adversary  proceedings  and  decide  which  party  should 
prevail.  It  is  without  power  to  substitute  its  judg- 
ment in  a  disputed  matter  for  that  of  a  court  engaged 
in  the  work  of  administering  justice  by  orderly  meth- 
ods, after  discovering  the  truth  by  hearing  evidence 
on  both  sides  admitted  according  to  legal  rules.  It  is 
not,  however,  the  interference  with  pending  litigation 
that  constitutes  the  sole  evil  of  such  legislation,  but  it 
is  the  divesting  of  legal  defenses  upon  which  a  party 
has  a  right  to  rely  as  security  against  a  successful  at- 
tack in  court  by  the  assertion  there  of  an  unjust  de- 
mand against  him.  The  merits  of  an  existing  defense 
which  may  be  pleaded  in  resistance  against  an  asserted 
liability  can  be  affected  only  by  judicial,  and  not  by 
legislative,  action. 

Counsel  for  plaintiff  in  error  have  cited  cases  which 
instance  the  almost  plenary  power  that  has  been  exer- 
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oised  by  the  legislature,  with  the  approval  of  this 
court,  in  the  regulation  and  control  of  counties. 
Among  them  is  The  State,  ex  rel.,  v.  Comm'rs  of  Shatv- 
nte  Co.,  28  Kan.  431,  434,  from  which  the  following 
language  in  the  opinion  is  quoted : 

''In  short,  as  a  general  proposition,  all  the  powers 
and  duties  of  a  county  are  subject  to  legislative  con- 
trol ;  and,  provided  the  purpose  be  a  public  one  and 
a  special  benefit  to  the  county,  it  may  direct  the  ap- 
propriation of  the  county  funds  therefor  in  such 
manner  and  to  such  amount  as  it  shall  deem  best.'' 

Under  the  rule  thus  stated,  the  legislature  is  power- 
less to  charge  upon  a  county  the  payment  of  a  demand 
based  upon  services  which  have  not  been  performed, 
for  material  which  has  never  been  delivered,  or  for 
money  borrowed  when  no  loan  has  been  made.  And 
county  warrants  issued  in  such  cases  cannot  be  valid- 
ated by  legislative  act,  for  no  special  benefit  has  ac- 
crued to  the  county  or  public  purpose  been  subserved. 

There  is  no  provision  in  the  act  under  consideration 
which  implies  that  the  county  commissioners  are  left 
any  discretion.  It  is  made  their  duty  to  issue  war- 
rants on  all  certificates  outstanding,  without  inquiry 
into  their  validity  as  public  obligations,  and  at  the 
same  time  the  law  declares  them  to  be  a  charge  upon 
the  county,  and  payable  out  of  the  general  fund.  Or- 
dinarily, the  fact  that  warrants  or  certificates  have 
been  issued  by  the  board  does  not  prevent  the  county 
from  contesting  a  suit  brought  to  recover  the  amount 
thereof  for  want  of  consideration.  {Commissionera  of 
Leavenworth  v.  Keller,  6  Kan.  510.) 

We  will  not  extend  this  opinion  by  quoting  from 
decisians  upholding  the  position  we  have  taken  con- 
cerning the  force  and  effect  of  such  laws,  but  cite  the 
following  as  cases  in  point  upon  the  question  :  D&rmy  v. 
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Mattoon  and  others ,  2  Allen ,  361 ;  Commissioners  of  Shaw- 
nee County  V.  Carter ^  2  Kan.  115  ;  Forster  v.  Forster^  129 
Mass.  559  ;  Richards  v.  Rote,  68  Pa.  St.  248  ;  The  C.  C. 
&  I.  C.  R.  W.  Co.  V.  The  Board  of  CommWs  of  Grant  Co, 
et  al.f  65  Ind.  427 ;  Lane  et  al.  v.  Dorman  et  itx.,  3  Scam- 
mon  (111.)  238;  Davis,  Appellant,  v.  Minor  and  wife, 
1  Howard  (Miss.)  183;  Milan  County  v.  Bateman,  54 
Tex.  153;  Allison,  (fee.,  v.  Louisville,  Harrod's  Creeh  & 
Westporl  Railway  Co.,  72  Ky.  (9  Bush)  247;  Lindsay 
V.  United  States  Savings  &  Loan  Ass'n,  120  Ala.  156,  24 
So.  171 ;  In  re  Handley's  Estate,  15  Utah,  212,  49  Pac. 
829  ;  Resier  versus  The  William  TeU  Saving  Fund  Asso- 
ciation, 39  Pa.  St.  157  ;  City  of  Wellington  v.  Wellington 
Township,  46  Kan.  213,  26  Pac.  415. 

In  a  chapter  devoted  to  a  discussion  of  powers  exer- 
cised by  the  legislative  department.  Judge  Oooley,  in 
his  work  on  Constitutional  Limitations,  after  com- 
menting on  legislation  of  this  kind^  at  page  125,  con- 
cludes : 

**In  these  cases  there  are  necessarily  adverse  par- 
ties; the  questions  that  would  arise  are  essentially 
judicial,  and  over  them  the  courts  possess  jurisdiction 
at  the  common  law ;  and  it  is  presumable  that  legisla- 
tive acts  of  this  character  must  have  been  adopted 
carelessly,  and  without  a  due  consideration  of  the 
proper  boundaries  which  mark  the  separation  of  legis- 
tive  from  judicial  duties.  As  well  might  the  legislature 
proceed  to  declare  that  one  man  is  indebted  to  another 
in  a  sum  specified,  and  establish  by  enactment  a  con- 
clusive demand  against  him." 

The  judgment  oi  the  court  below  will  be  affirmed^ 
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The  Southern  Kansas  Railway  Company  et  al.  v.     h    an 


Samuel  J.  Sharpless  et  al.  t?_j6j 

No.  11.652.    (62Pao.6e2.) 

GmBS  AND  City  Officers — Vacation  of  Street— Reversion,  A 
street  of  a  city  was  vacated  and  it  reverted  to  the  owners  of  abut- 
ting property.  An  owner  of  eleven  lots  adjoining  the  vacated 
street  mortgaged  the  same  by  definitely  describing  the  lots,  but  no 
mention  was  made  of  the  adjoining  strip  acquired  by  reversion. 
Held^  that  the  mortgage  did  not  create  a  lien  on  the  strip. 

Error  from  Sumner  district  court ;  W.  T.  McBridb, 
judge.  Opinion  filed  November  10,  1900.  Modified 
and  reversed. 

A.  A.  Hurdy  0.  J.  Woody  and  W.  Littlefield,  for  plain- 
tiffs in  error. 

C  E.  Elliott,  W.  W.  Schwinn,  and  G.  D.  Bumette, 
for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  J. :  This  was  a  foreclosure  proceeding, 
brought  by  Samuel  J.  Sharpless  against  John  T.  and 
Florence  M.  Showalter.  Three  railroad  companies 
were  also  made  parties  defendant.  Sharpless  asked 
for  judgment  on  a  promissory  note  for  f  3000,  executed 
by  the  Showalters,  and  to  foreclose  a  mortgage  given 
by  them  on  the  west  half  of  block  2  in  Myers's  addi- 
tion to  the  city  of  Wellington.  In  the  trial  court, 
there  was  no  contention  as  to  the  debt  nor  as  to  the 
lien  of  the  mortgage  on  the  territory  particularly  de- 
scribed in  the  mortgage,  but  it  was  claimed  that  the 
mortgage  covered  and  included  a  strip  of  land  occu- 
pied by  the  railroad  company  north  of  that  described 
in  the  mortgage,  and  the  trial  court  so  held. 

Briefly  stated,  the  facts  out  of  which  the  contention 
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arose  are  as  follows :  On  and  prior  to  April  19,  1887, 
Florence  M.  Sho waiter  owned,  and  with  her  husband 
resided  upon,  the  half  block  above  described,  which 
consisted  of  eleven  lots.  Immediately  north  of  the 
lots  was  First  street,  which  was  vacated  by  the  city 
council  on  April  19,  1887,  and  a  right  of  way  was 
granted  to  the  railroad  company  for  its  tracks  along  the 
street  leading  to  the  station-house  near  by.  On  May 
20,  1887,  the  mortgage  in  question  was  executed,  and 
within  a  month  thereafter  the  railroad  company  en- 
tered upon  the  strip  of  land  and  built  railroad-tracks. 
On  January  6, 1888,  Mrs.  Showalt^r  brought  an  action 
against  the  railroad  companies  to  recover  for  the  ap- 
propriation of  the  strip  of  land  north  of  her  lots,  upon 
the  theory  that  upon  the  vacation  of  the  street  one- 
half  of  the  street  so  vacated  reverted  to  her  as  an 
abutting  owner,  and  she  was  awarded  judgment  against 
the  companies  for  the  sum  of  f 4370.  Upon  proceed- 
ings in  error  the  judgment  was  modified,  and  reduced 
to  fSlOO.  {Showalter  v.  8.  K.  Ely.. Co.,  49  Kan.  421, 
32  Pac.  42;  Railway  Co.  v.  Showalter,  57  id.  681,  47 
Pac.  831.)  Soon  after  the  rendition  of  the  judgment 
Mrs.  Showalter  assigned  portions  of  it  to  a  number 
of  her  creditors  to  secure  the  payment  of  certain 
debts  which  she  was  owing,  which  assignments 
included  all  the  money  due  on  the  judgment  except 
$21.71,  and  the  assignees  were  made  parties  to  this 
proceeding.  After  the  commencement  of  this  action 
a  garnishment  proceeding  was  brought  against  the 
railroad  companies,  by  which  the  plaintiffs  sought  to 
subject  any  unappropriated  portion  of  the  judgment  to 
the  payment  of  their  claims.  The  court  found  that 
there  was  due  on  the  note  and  mortgage  the  sum  of 
12917.35 ;  that  the  mortgage  was  a  first  lien  on  the 
eleven  lots  above  described,  and  also  the  strip  of  land 


Digitized  byLjOOQlC 


VOL.  62.    JULY  TERM,  1900.  843 

Railway  Co.  v.  Sharpless. 

which  formerly  constituted  the  street  and  on  which 
the  lots  abut ;  that  the  persons  to  whom  the  judgment 
had  been  assigned  were  entitled  to  the  portions  as- 
signed, and  that  the  balance  of  the  amount  of  the 
judgment,  f21.71,  be  paid  to  the  plaintiff. 

While  Sharpless,  the  mortgagee,  criticizes  the  judg- 
ment of  the  district  court  and  asks  for  relief  not  given 
in  the  decree,  he  is  not  in  a  position  to  obtain  a  modi- 
fication of  the  judgment.  He  has  not  filed  a  cross-pe- 
tition in  error,  and  therefore,  as  to  him,  the  judgment 
is  a  finality. 

The  railroad  companies  complain  of  that  portion  of 
the  decree  declaring  that  the  mortgage  is  a  lien  on 
the  strip  of  land  north  of  the  mortgaged  lots  and  on 
which  their  tracks  are  located.  They  alleged  that 
they  were  ready  and  willing  to  pay  the  judgment 
awarded  the  Showalters  against  them  for  the  per- 
manent appropriation  of  the  land  to  whomsoever  may 
be  entitled  to  it,  whenever  they  can  do  so  and  be  fully 
discharged  and  protected ;  but  they  were  unwilling  to 
pay  for  the  land  appropriated  a  second  time. 

The  first  and  controlling  question  in  the  case  is, 
Did  the  mortgage  cover  and  include  the  strip  of  land 
which  formerly  constituted  a  part  of  the  street  and  is 
occupied  by  the  railroad  company  ?  By  the  vacation 
of  the  street,  one-half  of  it  reverted  to  and  became  the 
property  of  the  abutting  owners.  The  reversion  prac- 
tically added  another  lot  to  the  holding  of  the  Sho- 
walters. Can  it  be  fairly  said  that  the  mortgage 
which  definitely  described  the  eleven  lots  was  intended 
to  encumber  the  additional  strip  or  lot  which  the  mort- 
gagor had  acquired  ?  The  owners  were  free  to  mort- 
gage as  much  or  as  little  of  their  property  as  they 
deemed  best ;  and  did  they  not  in  specific  terms  limit 
the  encumbrance  to  the  eleven  lots  south  of  the  va- 
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cated  street  ?  Is  the  mortgage  to  be  extended  by  in- 
terpretation or  operation  of  law  over  property  other 
than  that  specifically  described  in  the  instrument? 
The  limits  of  the  lots  were  fixed  by  the  plat  of  the 
city,  of  whibh  the  mortgagee  was  required  to  take  no- 
tice; and  the  strip  of  land  in  question  lay  outside 
these  limits.  Looking  at  the  plat,  the  exterior  limits 
of  the  eleven  lots  were  as  definitely  fixed  and  as  well 
known  to^the  parties  as  though  they  had  been  de- 
scribed by  metes  and  bounds ;  and  if  they  had  been 
so  described  no  one  would  claim  that  the  description 
included  additional  territory,  whether  the  mortgagors 
acquired  it  by  reversion,  purchase,  or  otherwise.  The 
strip  was  acquired  by  the  Showalters  after  the  lot 
limits  were  established  by  the  plat,  and  since  they 
used  the  description  and  limits  of  the  plat  in  describ- 
ing the  mortgaged  property,  why  should  we  assume 
that  they  intended  to  mortgage  property  acquired  af- 
ter the  limits  were  established  and  lying  outside  of 
those  limits  ?  No  language  is  used  in  the  mortgage 
indicating  a  purpose  to  include  ground  acquired  by 
reversion,  and  while  it  adjoined  that  described  in  the 
mortgage,  the  description  used  did  not,  it  seems  to  us, 
indicate  an  intent  to  encumber  it.  The  Showalters 
were  at  liberty  to  convey  this  strip  apart  from  the  lots 
to  which  it  was  annexed  ;  and,  if  they  had  expressly 
mortgaged  it  to  another,  would  not  the  latter  hold  a  lien 
as  against  the  mortgage  of  Sharpless,  which  covered 
a  tract  the  boundaries  of  which  were  as  clearly  fixed 
as  if  described  by  metes  and  bounds  ? 

We  are  referred  to  A.  T.  &  S.  F.  Eld.  Co.  v.  Patch, 
28  Kan.  470,  as  authority  for  extending  the  mortgage 
over  the  adjoining  strip,  but  that  case  applies  to  a 
transfer  of  title,  and  we  need  not  at  this  time  deter- 
mine whether  the  language  there  employed  was  fully 
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justified  or  enter  upon  a  reexamination  of  the  ques- 
tions there  decided.  It  related  alone  to  a  conveyance 
of  title,  while,  as  is  well  known,  a  mortgage  neither 
gives  possession  nor  vests  title.  ( Chick  and  others  v. 
Willeits,  2  Kan.  384;  Waterson  v.  Devoe,  18  id.  223.) 
It  is  a  mere  security  or  lien,  and  we  are  unwilling  to 
extend  the  doctrine  of  the  Patch  case  so  as  to  apply  to 
a  mortgage  and  hold  it  to  encumber  property  outside 
that  definitely  described  in  the  instrument  itself. 

We  conclude  that  error  was  committed  in  holding 
that  the  strip  was  subject  to  the  lien  of  the  mortgage, 
and,  therefore,  that  the  judgment  of  the  district  court 
must  be  modified  by  excluding  it  from  the  operation 
of  the  decree  of  foreclosure  or  from  sale  for  the  mort* 
gage  debt. 


jn  gift 


Jacob  W.  Stake  v.  John  Flynn. 

No.  11,667.    (e2  Pae.  660.) 

Atchison  Orrr  Coxjbt— Act  Construed— Terms  of  Officers,  Chap- 
ter 125  of  the  Laws  of  1899  oreates  one  cify  court  in  Atchison  City 
township,  and  provides  in  section  4  that  the  governor  shall  ap- 
point a  marshal,  whose  term  of  office  shall  commence  with  the 
date  of  his  commission,  and  who  shall  hold  hia  office  for  two 
years  and  until  his  successor  is  elected  and  qualified.  Section  22 
provides  that  the  first  election  of  a  marshal  shall  be  held  at  the 
election  of  city  officers  in  the  year  1899.  Section  23  requires  that 
a  vacancy  in  the  office  of  marshal  shall  be  filled  by  the  governor's 
appointment  until  the  next  general  election  occurring  more  than 
thirty  days  after  such  appointment.  The  act  took  effect  twenty- 
six  days  before  the  city  election  mentioned  in  section  22.  Starr 
was  appointed  by  the  governor  as  marshal  of  said  court,  the  com- 
mission^ reading  that  his  term  of  office  was  for  two  yearQ.  Flynn 
was  elected  to  the  office  at  the  city  election  in  April,  1899.  JETeld^ 
that  the  language  of  section  22,  requiring  the  first  election  of  a 
marshal  to  be  held  at  the  election  for  city  officers  in  the  year 
1890,  ia  mandatory,  and  that  section  23  relates  to  vacancies  oo- 
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curring  after  said  election.  Held,  further,  that  section  4  can  be 
harmonized  with  section  22  by  making  the  word  and  read  or^ 
thus  extending  the  tenure  of  office  of  the  governor's  appointee  up 
to,  but  not  beyond,  the  time  when  his  successor  was  elected  and 
qualified. 

'     Error  from  Atchison  district  court ;  W.  T.  Bland, 
judge.     Opinion  filed  November  10,  1900.     Affirmed. 

W.  D.  Gilbert,  and  W.  W.  &  W.  F.  Guthrie,  for  plain- 
tiff in  error, 

Waggener,  Horton  &  Orr,  for  defendant  in  error. 

The  opinion  Of  the  court  was  delivered  by 

Smith,  J. :  An  act  of  the  legislature  entitled  ''An 
act  creating  one  city  court  in  Atchison  City  township/^ 
etc.,  was  approved  February  ?7, 1899,  and  took  effect 
upon  its  publication  in  the  official  state  paper  on 
March  8  following.  It  is  sufficient  in  this  case  to  set 
out  in  full  three  sections  of  the  law,  which  read : 

*  *  Sec.  4.  The  governor  shall  appoint  and  commission 
a  judge  and  a  marshal  for  said  court  hereby  created, 
whose  term  of  office,  respectively,  shall  commence 
with  the  date  of  their  commission,  and  who  shall  hold 
their  office  for  two  years  and  until  their  successors  are 
elected  and  qualified,  as  hereinafter  provided.*' 

"Sec.  22.  The  terms  of  office  of  the  judge  and  mar- 
shal of  said  court  shall  be  for  two  years  and  until  their 
successors  are  duly  elected  and  qualified,  and  the  first 
election  of  such  judge  and  marshal  shall  be  held  at 
the  election  of  city  officers  of  said  city  in  the  year 
1899. 

**Sec.  23.  All  the  vacancies  in  the  office  of  judge 
or  marshal  of  said  court  shall  be  filled  by  appointment 
of  the  governor  until  the  next  election  for  city  officers 
occurring  more  than  thirty  days  after  such  appoint- 
ment." 

On  March  10,  two  days  after  the  law  went  into 
effect,  plaintiff  in  error,  Jacob  W.  Starr,  was  appointed 
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marshal  of  said  court  by  the  governor,  the  commis- 
sion reading  that  his  term  of  office  was  for  two  years. 
At  the  annual  city  election  held  on  the  first  Tuesday 
in  April,  1899,  the  defendant  in  error  was  elected 
marshal  of  said  court,  and,  after  qualifying,  demanded 
possession  of  Starr,  who  was  then  exercising  the  du- 
ties of  the  office.  The  demand  being  refused,  he 
brought  an  action  of  ouster  against  Starr  in  the  dis- 
trict court  and  obtained  judgment  against  him.  Starr 
has  brought  the  rulings  of  the  trial  court  here  for  re- 
view. 

It  is  urged  by  counsel  for  plaintiff  in  error  that  the 
governor's  appointee  was,  by  his  commission,  given 
title  to  the  office  at  least  until  the  spring  election  of 
1900,  notwithstanding  the  direction  in  section  22  of 
the  act  that  the  first  election  of  a  marshal  for  said 
court  should  be  held  in  the  year  1899 ;  that  the  ap- 
pointment having  been  made  at  a  period  when  thirty 
days  could  not  elapse  between  the  appointment  and 
the  next  election  of  city  officers,  the  term  of  office  ex- 
tended at  least  until  the  election  of  city  officers  waa 
held  at  a  time  more  than  thirty  days  from  such  ap- 
pointment. The  act  took  effect  twenty-six  days  be- 
fore the  election  mentioned  in  section  22. 

Between  sections  4  and  22  there  is  serious  conflict, 
and  it  is  plain  to  be  seen  that  the  two  provisions  can- 
not be  harmonized,  if  they  are  to  be  read  and  under- 
stood literally  as  they  appear  in  the  statute.  Section 
4  provides  for  the  appointment  by  the  governor  of  a 
marshal,  who  shall  hold  his  office  for  two  years  (md 
until  his  successor  is  elected  and  qualified,  and  sec- 
tion 22  requires  that  such  officer  shall  be  elected  in 
April,  1899.  Having  specifically  provided  for  and 
fixed  a  date  at  which  an  election  should  be  held  for 
the  selection  by  the  people  of  a  person  to  fill  the  of- 
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fice  of  marshal,  we  think  the  language  of  section  22 
should  be  given  a  mandatory  effect.  (Throop,  Pub. 
Off.  §  148.) 

Regarding  section  23,  we  think  that  the  vacancies 
provided  for,  which  are  required  to  be  filled  by  the 
governor,  have  reference  to  vacancies  occurring  by 
death,  resignation  or  removal  after  the  office  has  once 
been  filled.  It  is  an  inapt  expression  to  use  the  term 
vacancy  as  applicable  to  a  newly  created  office  which 
has  never  had  an  incumbent.  It  is  a  better  construc- 
tion of  section  23  to  apply  its  language  to  vacancies 
occurring  after  the  election  of  1899. 

Holding  this  view,  it  only  remains  to  bring  order 
out  of  the  confusing  and  contradictory  terms  of  sec- 
tions 4  and  22,  and  in  doing  this  we  have  arrived  at 
that  conclusion  which  can  be  reached  with  least  re- 
sistance to  a  sensible  construction  of  the  two  sections, 
doing  as  little  violence  as  possible  to  the  language 
employed.  There  are  fewer  obstacles  in  the  way  of 
giving  effect  to  the  law  by  holding  that  the  word  and 
in  section  4  should  be  read  or,  making  that  section 
mean  that  the  marshal  appointed  should  hold  his 
office  for  two  years  or  until  his  successor  is  elected 
and  qualified.  This  interpretation  in  no  manner  in- 
terferes with  the  express  direction  that  the  office  shall 
be  filled  at  the  April  election  in  1899. 

Sections  4  and  22,  as  they  appear  in  the  statute-book, 
furnish  one  of  the  curiosities  of  legislation  by  fixing 
the  marshal's  first  term  of  office  at  two  years  from 
the  date  of  his  appointment  by  the  governor,  followed 
by  a  distinct  direction  that  an  election  shall  be  held 
twenty-six  days  after  the  law  creating  the  office  took 
effect  at  which  his  successor  shall  be  chosen. 

It  is  permissible  to  substitute  '*or"  for  "and,"  and 
vice  versa,  to  render  legislative  acts  intelligible  and 
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effective.     In  Sutherland  on  Statutory  Construction, 
section  252,  it  is  said : 

**The  popular  use  of  'or'  and  'and'  is  so  loose  and 
so  frequently  inaccurate  that  it  has  infected  statu- 
tory enactments.  While  they  are  not  treated  as  inter- 
changeable, and  should  be  followed  when  their  accurate 
reading  does  not  render  the  sense  dubious,  their  strict 
meaning  is  more  readily  departed  from  than  that  of 
other  words,  and  one  read  in  place  of  the  other  in 
deference  to  the  meaning  of  the  context.'' 

To  the  same  effect,  see  United  States  v.  Fish,  3  Wall. 
445,  18  L.  Ed.  243. 

Where  the  provisions  of  a  statute  are  apparently  in 
conflict,  it  is  our  duty  to  adopt  such  construction  as 
will  give  to  each  section  force  and  effect,  and  attribute 
a  meaning  to  the  language  used  in  different  parts  of  a 
law  as  will  best  promote  the  harmonious  operation 
of  the  whole.  We  conclude,  therefore,  that  the  law- 
making power  intended,  when  it  created  the  Atchison 
city  court,  that  a  marshal  should  be  appointed  by  the 
governor  to  hold  such  office  until  the  election  of  city 
officers  in  the  spring  of  1899,  his  tenure  terminating 
upon  the  qualification  of  a  successor  elected  at  that 
time ;  and  that  vacancies  occurring  in  the  office  after 
said  election  shall  be  filled  by  the  governor's  appoint- 
ment until  the  next  election  for  city  officers  occurring 
more  than  thirty  days  after  such  time.  Under  this 
view,  the  appointive  term  of  the  plaintiff  in  error  ex- 
pired upon  the  election  and  qualification  of  the  defend- 
ant in  error,  Flynn,  and  the  latter  is  entitled  to  hold 
the  office  for  two  years  from  that  time. 

The  judgment  will  be  affirmed. 


64— CSkah* 
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HoRACB  M.  Jackson  v.  Charles  R.  Kino  et  al. 

No.  11,660.*    (62  Pao.  655.) 

1,  Judgments —P>'foW<.y  of  Lie  n«.  Section  476  of  chapter  95,  Gren- 
eral  Statutes  of  1897  (Gen.  Stat.  1899,  §  4729),  does  not  apply  to 
judgments  for  the  enforcement  of  mortgage  liens  so  as  to  give  sub- 
sequent general  judgment  creditors  prior  liens  upon  the  mortgaged 
property,  if  orders  of  sale  be  not  issued  in  such  foreclosure  pro- 
ceedings within  one  year  after  the  rendition  of  the  forclosure 
judgment. 

8.  Judicial  Ski^tt— Rights  of  Purchaser,  A  purchaser  of  real 
estate  at  mortgage  foreclosure  sale  does  not  acquire,  by  his  mere 
purchase  of  the  property,  any  right  to  the  rents  and  profits  grow- 
ing out  of  it  prior  to  the  sale. 

Error  from  court  of  appeals,  northern  department ; 
John  H.  Mahan,  Abijah  Wells,  and  Sam'l  W.  Mc- 
Elroy,  judges.  Opinion  filed  November  10,  1900. 
Reversed. 

Jackson  &  Jackson,  for  plaintiflF  in  error. 
B.  F.  Hudson,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Poster,  C.  J. :  The  controversy  in  this  case  is  over 
the  right  to  certain  funds,  the  rent  of  real  estate,  col- 
lected by  a  receiver.  Both  the  district  court  and  the 
court  of  appeals  held  against  the  claim  of  right  to  the 
rent  made  by  the  plaintifif  in  error.  The  last-named 
court  based  its  judgment  upon  propositions  of  law 
which,  for  the  sake  of  convenience  to  us  in  our  con- 
sideration of  the  case,  will  be  stated  in  their  inverse 
order.     The  court  ruled : 

** Section  476,  chapter  95,  General  Statutes  of  1897, 
does  not  apply  to  mortgage  liens  after  foreclosure,  so 

*For  opinion  of  the  court  of  appeals,  see  9  Kan.  App.  160, 68  Pao. 
1013.— Rbp. 
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as  to  give  other  judgment  creditors  prior  liens  upon 
the  mortgaged  property,  if  order  of  sale  be  not  issued 
under  said  foreclosure  proceedings  within  one  year 
after  the  rendition  of  the  judgment  therein.'* 

The  law  as  thus  declared  by  the  court  of  appeals  is 
well  sustained  by  its  opinion  in  the  case.  So  far  as 
its  judgment  is  based  upon  the  proposition  announced, 
its  meets  with  our  approval  and  is  affirmed.  Upon 
another  point  it  ruled : 

"A  party  upon  whose  application  a  receiver  is  ap- 
pointed has  no  greater  interest  in  the  proceeds  of  such 
receivership  than  he  would  have  had  if  the  receiver 
had  been  appointed  upon  the  application  of  any  one 
of  the  other  litigants  in  the  action. 

**A  receiver  is  the  hand  of  the  court  of  which  he  is 
an  officer ;  his  appointment  determines  no  rights,  does 
not  affect  the  title  of  the  property  in  any  way,  and  his 
holding  is  the  holding  of  the  court.'' 

These  last-quoted  rulings  of  the  court  are  doubtless 
correct  as  abstract  propositions  of  law,  but  they  were 
inapplicable  to  the  facts  of  the  case.  A  material  fact, 
seemingly  overlooked,  was  that  the  person  to  whom 
the  fund  in  the  receiver's  hands  had  been  awarded 
was  not  a  litigant  in  the  case — was  not  a  party  to  the 
action  in  a  sense  which  entitled  him  to  a  claim  on  the 
fund  in  the  receiver's  hands. 

The  facts  were  that  Charles  R.  King,  one  of  the  de- 
fendants in  error,  was  a  mortgagee  of  real  estate.  He 
recovered  a  money  judgment  upon  the  mortgage  debt 
and  an  order  of  sale  of  the  mortgaged  premises.  H. 
M.  Jackson,  the  plaintiff  in  error,  was  a  judgment 
creditor  of  the  mortgage  debtor.  His  judgment  waa 
a  lien  upon  the  mortgaged  premises  second  after  the 
mortgage  judgment.  King,  the  mortgage  creditor^ 
delayed  the  issuance  of  an  order  of  sale  upon  his  mort- 
gage judgment  for  four  years.     During  this  period  of 
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delay,  Jackson,  the  second  lien-holder,  procured  the 
appointment  of  a  receiver  to  take  possession  of  the 
real  estate  upon  which  the  several  liens  rested  and 
collect  and  disburse  the  rents  arising  from  it,  and 
he  also  purchased  the  property  at  an  execution  sale 
made  upon  his  judgment.  King  finally  caused  the 
issuance  of  process  upon  his  mortgage  judgment  and 
a  sale  of  the  mortgaged  property.  At  the  sale  the 
Merchants'  Savings  Bank  became  the  purchaser.  After 
this  sale  a  controversy  arose  as  to  the  distribution  of 
the  rent  money  in  the  hands  of  the  receiver  which  had 
been  collected  by  him  prior  to  the  mortgage  sale. 
King,  the  mortgage  creditor,  disclaimed  all  right  to  the 
rent  money.  The  Merchants'  Savings  Bank  claimed 
it  by  virtue  of  its  purchase  at  the  mortgage  sale  of  the 
real  estate  from  which  the  rent  was  collected.  The 
district  court  and  the  court  of  appeals  sustained  its 
claim  and  error  has  been  accordingly  prosecuted. 

The  record  contains  nothing  upon  which  the  claim 
of  the  Merchants'  Savings  Bank  can  be  based  other 
than  its  mere  purchase  at  the  mortgage  sale.  There 
was  no  assignment  of  the  rent  money  made  to  it  by 
any  one.  There  is  nothing  in  the  record  to  show  that 
the  rents  and  profits  of  the  real  estate  inured  in  any 
way  or  under  any  conditions  to  the  mortgagee  so  as  to 
pass  from  him  to  the  purchaser  at  the  mortgage  sale. 
The  general  rule  is  fairly  stated  as  follows : 

^'A  mortgagee  has  no  specific  lien  upon  the  rents 
and  profits  of  the  mortgaged  land  unless  he  has  in  the 
mortgage  stipulated  for  a  specific  pledge  of  them  as 
part  of  his  security.  He  has  no  claim  upon  them 
until  he  has  the  right  to  take  possession  of  the  prem- 
ises under  his  mortgage."     (Jones,  Mort.  §772.) 

''The  rents  accruing  between  the  day  of  sale  and 
the  delivery  of  the  deed  belong  to  the  owner  of  the 
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equity  of  redemption,  and  not  to  the  purchaser,  as 
they  go  with  the  possession  or  right  of  possession." 
(Id.  §1659.) 

If,  as  Jones  says,  rents  accruing  between  sale  and 
deed  do  not  pass  to  the  purchaser,  a  fortiori  those  ac- 
cruing before  sale  do  not  pass. 

The  Merchants'  Savings  Bank  was  a  stranger  to  the 
real  estate  and  to  all  the  litigation  concerning  it  until 
its  purchase,  and  it  acquired  by  its  purchase  nothing 
but  the  property  sold.  It  could  get  nothing  from  the 
mortgagee  except  what  passed  from  him  to  it  either 
by  assignment  in  fact  or  by  operation  of  law,  and,  as 
stated,  the  record  fails  to  show  that  anything  passed 
to  it  from  the  mortgagee  either  in  fact  or  law.  It 
could  get  nothing  from  the  owner  of  the  property  ex- 
cept the  legal  title  to  it  and  the  right  of  possession. 
Accrued  rents  do  not  pass,  as  stated  by  Jones,  at  mort- 
gage foreclosure  sale  as  appurtenant  to  the  land. 

The  judgments  of  the  court  of  appeals  and  of  the 
district  court  are  reversed,  for  further  proceedings  in 
the  last-named  court  in  accordance  with  this  opinion. 


Salinb  E.  Chadsey,  as  AdministratriXf  etc.,  et  ai.,       ^~^ 
V.  Mary  Condlby.  \^k~m 

No.  11.603.    (e2Pac6«8.)  '°71    691 

L  Contract— Op^tonaZ  and  Unilateral— Speciflo  Performanoe,     fe     ^ 

An  optional  agreement  to  sell  and  convey  land,  signed  by  the      > — ' 

owner  alone,  although  uDilateral  at  its  inception,  becomes  abso- 
lute and  mutually  binding  on  both  parties  if  the  option  be  ac- 
cepted by  the  vendee  within  the  time  aod  on  the  terms  specified ; 
and  such  an  agreement  will  be  specifically  enforced,  if  fairly  made 
and  for  a  sufficient  consideration. 
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deed  prepared  by  the  Tendee  for  execution  by  the  vendor  are  im- 
material where  the  vendor  refuses  absolutely  to  accept  the  pur- 
chase-price or  to  execute  any  deed  or  conveyance. 

Error  from  Cherokee  district  court;   A.  H.  Skid- 
MORB,  judge.    Opinion  filed  November  10,  1900.    Re- . 
yersed. 

C.  D.  Ashley,  and  Blue  &  Glassey  for  plaintiffs  in  error. 

E.  M.  Tracewell,  and  E.  E.  Sapp,  for  defendant  in 
error. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  J, :  This  was  an  action  for  the  specific 
performance  of  an  agreement  to  sell  and  convey  real 
estate.  In  the  plaintiff's  petition  it  was  shown  that  on 
November  23,  1898,  Mary  Condley  executed  a  writing 
in  which,  for  a  consideration  of  f  100,  paid  by  M.  J.  Cal- 
lahan and  A.  N.  Chadsey,  she  agreed  to  sell  and  con- 
vey to  them,  at  any  time  within  sixty  days,  upon 
their  demand,  and  upon  payment  by  them  of  the  sum 
of  f5500,  an  undivided  one-half  interest  in  a  quarter- 
section  of  land  in  Cherokee  county.  On  November 
30,  1898,  Callahan  and  Chadsey,  by  C.  D.  Ashley, 
their  attorney,  tendered  to  Mary  Condley  f5500  in 
gold  coin,  but  she  refused  to  take  the  money,  and 
said  that  she  would  not  accept  the  same  and  would 
not  execute  a  deed  to  the  premises.  At  the  time  the 
money  was  tendered  and  the  deed  demanded,  a  form 
of  deed  was  tendered  in  behalf  of  Callahan  and  Chad- 
sey, ready  for  execution,  but  Mary  Condley  declined 
to  execute  it  or  any  deed  to  the  real  estate,  and  de- 
clared that  she  would  not  observe  or  perform  her  part 
of  the  written  agreement  and  contract.  Soon  after- 
ward Callahan,  for  a  good  and  sufficient  consideration, 
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assigned  and  transferred  his  rights  and  interests  under 
the  contract  to  A.  N.  Chadsey,  who,  on  December  2, 
1898,  brought  this  action.  Mary  Condley  filed  a 
general  demurrer  to  the  petition,  which  the  court 
sustained,  and  this  ruling  is  assigned  for  error  here. 

On  behalf  of  Mary  Condley,  it  is  contended  that  she  is 
not  bound  by  her  agreement,  because  of  a  lack  of  mu- 
tuality of  obligation  ;  that  while  she  promised  to  sell 
and  convey,  Callahan  and  Chadsey  did  not  absolutely 
bind  themselves  to  buy  and  take  the  land  ;  and  that, 
as  they  were  not  bound,  the  agreement  is  not  enforce- 
able against  her.  The  general  rule  is  that  unless  all 
parties  to  an  agreement  are  bound,  it  will  be  enforceable 
against  none  of  them.  An  optional  contract  for  the 
sale  of  land,  fairly  made  and  based  on  a  sufficient 
consideration,  constitutes  an  exception  to  this  rule. 
While  it  is  unilateral  in  form  and  optional  with  the 
proposed  vendee  at  the  inception,  it  becomes  absolute 
when  the  option  is  accepted,  and  thereafter  the  obliga- 
tions of  vendor  and  vendee  are  mutual  and  may  be 
specifically  enforced.  Here  there  was  an  adequate 
consideration  for  the  agreement ;  no  fraud  or  unfair- 
ness appears ;  the  option  was  accepted  within  the  time 
and  on  the  terms  stipulated,  and  before  it  had  been 
withdrawn,  and,  under  the  modern  authorities,  it  may 
be  specifically  enforced  against  the  vendor  as  a  valid 
contract  to  convey.  {Ouyer  v.  Warren,  175  111.  328,  51 
N.  E.  580 ;  Watts  v.  Kellar,  56  Fed.  1,  5  C.  C.  A.  395 ; 
Willard  v.  Tayloe,  8  Wall.  557,  19  L.  Ed.  501 ;  Brown 
t;.  She,  103  U.  S.  828,  26  L.  Ed.  618  ;  Warren  v.  Castello, 
109  Mo.  338,  19  S.  W.  29  ;  Reynolds  v.  O'Neil,  26  N.  J. 
Eq.  223  ;  Hawralty  v.  Warren,  18  id.  126  ;  Ross  v.  Parks, 
93  Ala.  153, 8  South.  368, 11  L.  R.  A.  148 ;  Pom.  Spec. 
Perf .  §§  167-169  ;  Beach,  Mod.  Law  Cont.  §§  887-890 ; 
22  A.  &  E.  Encycl.  of  L.,  971.) 
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It  is  contended,  however,  that  the  acceptance  of  the 
option  was  not  strictly  within  the  terms  of  the  agree- 
ment ;  that  the  consideration  named  in  the  deed  ten- 
dered Mary  Condley  for  execution  was  not  the  true 
consideration  ;  and  that,  therefore,  she  was  justified  in 
refusing  to  execute  the  same.  The  consideration 
named  was  $5600,  and,  according  to  the  language  em- 
ployed, the  receipt  of  that  amount  was  acknowledged 
by  the  execution  of  the  deed ;  and  it  is  argued  that 
she  cannot  be  required  to  acknowledge  the  receipt  of 
a  sum  larger  than  the  actual  consideration,  and  for 
which  she  would  be  bound  by  the  covenants  of  war- 
ranty if  the  title  should  fail.  We  think  there  is  noth- 
ing substantial  in  this  contention.  The  consideration 
for  the  preliminary  agreement  to  convey  the  land  was 
(100,  and  the  amount  to  be  paid,  if  the  option  was  ac- 
cepted, was  (5500.  These  sums  together  amount  to 
the  express  consideration  of  the  deed,  and  when  the 
option  is  accepted  both  payments  would  be  regarded 
as  the  consideration  for  the  sale  and  conveyance  of 
the  land. 

Aside  from  this  view,  it  may  be  said  that  no  objec- 
tion to  the  performance  of  the  agreement  was  made 
by  Mary  Condley  because  of  the  form  of  the  deed.  It 
is  alleged  that  she  was  tendered  the  stipulated  amount 
of  (5500,  in  lawful  money,  and  that  she  refused  to 
take  the  same,  and  stated  that  she  would  neither  ac- 
cept the  money  nor  execute  a  deed  of  the  premises. 
When  the  vendees  had  accepted  the  conditions  of  the 
option  and  tendered  the  stipulated  amount  of  money 
within  the  proper  time,  they  had  performed  their 
part  of  the  agreement,  and  the  duty  devolved  on  her 
to  execute  and  deliver  a  good  and  sufScient  deed,  as 
was  provided  for  in  the  agreement.  If  we  assume, 
however,  that  it  was  the  duty  of  the  vendees  to  have 
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tendered  a  deed  along  with  the  money,  the  action  of 
the  vendor  in  refusing  absolutely  to  accept  the  pur- 
chase-price and  execute  any  deed  or  any  conveyance 
made  a  tender  unnecessary.  {Bell  v.  Wright,  31  Kan. 
244,  1  Pac.  595.) 

We  think  the  petition  states  a  cause  of  action 
against  Mary  Condley,  and  therefore  the  judgment 
of  the  district  court  will  be  reversed,  and  the  cause  re- 
manded with  directions  to  overrule  the  demurrer* 


Annib  Sbrvicb  et  (d.  v.  The  Farmington  Savings 

Bank. 

Km.  11.701, 11,702.    (62  Pae.  670.) 

1*  Partibb  to  Actions — Substitution,  In  an  action  brought  to  re- 
cover on  a  note  and  to  foreclose  a  mortgage,  the  district  court  has 
power  to  substitute  the  real  owner  of  the  noto  and  mortgage  as 
plaintiff  in  place  of  the  payee  of  the  paper,  in  whose  name  the  ac- 
tion had  been  brought  by  mistake,  and  who  had  transferred  the 
paper  before  the  action  was  brought. 

2. Effect  of  Amendment— Limitation  of  Action,    The 

substitution  of  parties  did  not  change  the  claim  or  cause  of  action 
nor  the  object  for  which  the  proceeding  was  brought,  and,  as  the 
amendment  related  back  to  the  commencement  of  the  action,  the 
statute  of  limitations  did  not  thereafter  run  in  favor  of  the  de- 
fendante. 

8.  Pbactioe,  Supbbmb  Court — Immaterial  Errors.  Immaterial 
errors  furnish  no  grounds  for  the  reversal  of  a  judgment. 

Error  from  Cowley  district  court ;  W.  T.  McBridb, 
judge.     Opinion  filed  November  10,  1900.     Affirmed. 

8.  A.  Smith,  and  Pollock  &  Lafferty,  for  plain ti£f8  in 
error. 

Amidon  &  Conly,  and  A.  M.  Jackson,  for  defendant 
in  error. 
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The  opinion  of  the  court  was  delivered  by 

Johnston,  J. :  On  June  1,  1885,  Annie  Alexander 
and  her  husband,  Matthew  Alexander,  executed  and 
delivered  to  Mary  R.  Bryant  a  promissory  note  for 
$2000,  payable  three  years  after  date,  with  interest  at 
eight  per  cent,  per  annum,  and  at  the  same  time  they 
executed  a  mortgage  on  real  estate  belonging  to  the 
wife  as  security  for  the  payment  of  the  debt.  Inter- 
est was  paid  on  the  note  until  December,  1893,  but, 
default  being  made,  an  action  was  brought  on  June 
1,  1895,  in  the  name  of  Mary  R.  Bryant  against  the 
Alexanders  to  recover  on  the  note  and  to  foreclose  the 
mortgage.  The  Alexanders  were  brought  into  court, 
and  while  the  wife  made  default  the  husband  filed  a 
separate  answer  contesting  his  liability  on  the  note. 
On  March  17,  1896,  judgment  was  taken  against  An- 
nie Alexander  for  $2480,  the  amount  then  due  on  the 
note,  and  a  decree  of  foreclosure  was  rendered,  and 
the  case,  as  to  Matthew  Alexander,  was  continued  un- 
til a  future  day.  On  the  day  judgment  was  entered 
against  Annie  Alexander  she  paid  $200  to  be  applied 
on  the  debt,  and  the  payment  was  indorsed  on  the 
note  and  credited  on  the  judgment  against  her.  On 
April  20,  1896,  judgment  was  rendered  against  Mat- 
thew Alexander  for  the  amount  due  on  the  note,  and 
a  decree  of  foreclosure  was  taken  as  against  him. 

On  April  16,  1898,  the  Farmington  Savings  Bank 
interposed  and  moved  the  court  to  substitute  it  as 
plaintiff  for  Mary  R.  Bryant,  for  the  reason  that  it 
was  the  owner  of  the  note  and  mortgage  sued  on  and 
of  the  judgment  that  was  rendered  against  the  defend- 
ants. The  hearing  of  the  motion  was  continued  until 
January  13,  1899,  when  it  was  made  to  appear  that 
Mary  R.  Bryant  was  not  the  owner  of  the  note  and 
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mortgage  at  the  time  the  action  was  brought ;  that 
she  had  previously  sold  and  transferred  the  same  by 
indorsement,  and  that  the  Farmington  Sayings  Bank 
was  the  owner  of  them  at  the  time  the  suit  was  com- 
menced. The  note  and  mortgage  had  been  delivered 
to  Amidon  &  Conly,  attorneys,  of  Wichita,  by  an  at- 
torney and  collection  agent,  along  with  a  number  of 
other  notes  and  mortgages,  with  instructions  to  collect 
the  Alexander  note  and  mortgage,  and,  if  necessary, 
bring  suit  on  the  same  for  the  collection  of  the  note 
and  the  foreclosure  of  the  mortgage.  When  the  note 
was  placed  in  the  possession  of  Amidon  &  Oonly,  it 
had  an  indorsement  of  transfer  signed  by  Mary  R. 
Bryant,  which  was  scratched  over  with  pencil  marks, 
and  the  attorneys  who  brought  the  suit  inferred  and 
believed  that  Mary  R.  Bryant  was  the  owner  of  the 
note  and  mortgage,  and,  acting  upon  that  belief, 
began  the  suit  in  her  name.  After  judgment  had 
been  rendered,  as  has  been  stated,  she  filed  a  paper 
purporting  to  release  and  satisfy  the  judgment,  and 
at  the  same  time  disclaimed  all  interest  in  it.  The 
Farmington  Savings  Bank  did  not  know  until  a  short 
time  before  the  motion  to  substitute  was  filed  that 
action  had  been  brought  in  the  name  of  Mary  R. 
Bryant,  but  supposed  that  it  had  been  properly  com- 
menced in  the  name  of  the  bank  as  plaintiff. 

On  February  2, 1897,  the  Farmington  Savings  Bank 
began  an  action  to  cancel  the  release  executed  by  Mary 
R.  Bryant,  and,  upon  issues  joined  between  the  parties, 
the  release  and  satisfaction  were  set  aside,  and  a  sepa- 
rate proceeding  in  error  has  been  brought  to  reverse 
this  ruling.  The  court  allowed  the  substitution  of  the 
name  of  the  Farmington  Savings  Bank  as  plaintiff  in 
the  petition,  and  afterward  set  aside  the  judgment 
rendered  in  favor  of  Mary  R.  Bryant.    A  trial  was 
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then  had  with  the  bank  as  plaintiff  and  the  Alexanders 
as  defendants — Annie  Alexander  haying  in  the  mean- 
time been  divorced  from  her  husband  and  her  name 
changed  to  Annie  Service,  and  it  resulted  in  a  judg- 
ment in  favor  of  the  bank  against  both  defendants  for 
the  amount  of  the  debt  and  the  foreclosure  of  the 
mortgage. 

In  one  of  the  proceedings  in  error  brought  to  review 
the  rulings  in  this  litigation,  it  is  contended  that  the 
trial  court  committed  error  in  substituting  the  Farm- 
L  Bight  of  ington  Savings  Bank  as  plaintiff  for  Marj 

sobsututioii.  j^  Bryant,  in  whose  name  the  action 
had  been  brought.  Great  latitude  is  given  to  the  trial 
court  in  the  matter  of  the  amendment  of  pleadings, 
with  a  view  of  curing  defects,  supplying  omissions, 
and  preventing  injustice.  Our  statute  in  terms  au- 
thorizes the  adding  or  striking  out  of  the  name  of  any 
party  or  correcting  a  mistake  in  the  name  of  a  party, 
or  a  mistake  in  any  respect.  (G^n.  Stat.  1897,  ch. 
95,  §139;  Gen.  Stat.  1899,  §4389.)  Here  a  mistake 
was  made  in  bringing  suit  in  the  name  of  the  payee 
of  the  note  instead  of  the  party  to  whom  the  payee 
had  indorsed  and  transferred  it.  While  it  is  a  radi- 
cal amendment  to  substitute  one  plaintiff  for  another, 
such  an  amendment  is  clearly  within  the  power  of  the 
court,  under  the  plain  provisions  of  the  code,  and 
Weaver  v.  Young,  37  Kan.  70,  14  Pac.  458,  is  directly 
in  point  and  settles  the  question  in  favor  of  the  sub- 
stitution. In  that  case  an  amendment  was  permitted 
striking  out  the  name  of  one  party  who  was  the  sole 
plaintiff  and  substituting  another  and  distinct  party, 
after  it  was  shown'  that  the  first  name  was  used  by 
mistake.  This  case  was  sufScient  authority  for  the 
ruling  by  the  district  court,  and  the  following  cases 
tend  to  support  the  allowance  of  the  amendment: 
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Stevens  v,  Thompson,  5  Kan.  305  ;  National  Bank  v.  Tap- 
pan,  6  id.  450 ;  City  of  Atchison  v.  Twine,  9  id.  350 ; 
Hanlin  v.  Baxter,  20  id.  134 ;  Paola  Town  Co.  v.  Krutz, 
22  id.  725 ;  CommWs  of  Harvey  Co,  v.  Munger,  24  id. 
205 ;  Reed  v.  Cooper,  AdmW,  30  id.  574,  1  Pac.  822 ; 
Hargrove,  Sheriff,  v.  Woolf,  34  id.  106,  8  Pac.  192 ; 
Packing  and  Provision  Co.  v.  CoMng  Co.,  34  id.  346,  8 
Pac.  403  ;  Farmers'  Bank  v.  Bank  of  Glen  Elder,  46  id. 
376,  26  Pac.  680 ;  Culp  v.  Steere,  47  id.  746,  28  Pac. 
987.  Cases  are  cited  from  other  states  holding  ad- 
versely to  such  amendments,  but  our  statute  and  the 
cases  interpreting  it  completely  cover  the  present  ac- 
tion, and  a  review  of  other  cases,  based  on  other 
statutes,  would  be  without  profit. 

The  fact  that  considerable  time  elapsed  between  the 
commencement  of  the  action  and  the  making  of  the 
amendment  is  not  a  good  ground  of  complaint,  as  it 
does  not  appear  that  the  defendants  suffered  any 
prejudice  by  reason  of  the  mistake  in  the  pleading  or 
the  delay  in  amending  it.  The  court  in  such  cases  is 
vested  with  much  discretion,  and  it  will  guard  the 
rights  of  parties  by  permitting  amendments  to  be 
made  only  where  they  will  accomplish  justice,  and  in 
this  instance  the  ruling,  it  seems,  did  not  operate  un- 
justly toward  the  defendants. 

It  is  further  contended  that  the  bringing  of  the  ac- 
tion in  the  name  of  Mary  R.  Bryant  did  not  arrest  the 
running  of  the  statute  of  limitations  against  the  bank 
«.  Limitation  which  was  Substituted  as  plaintiff,  and 
of  Mtion.  ^^^^  ^jj^  lapse  of  time  and  the  bar  of  the 

statute  prevented  a  judgment  in  favor  of  the  bank. 
The  holding  that  the  amendment  was  permissible 
practically  determines  the  point  adversely  to  the  claim 
of  the  Alexanders.  The  substitution  of  the  bank  as 
the  plaintiff  did  not  in  fact  change  the  nature  or  the 
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identity  of  the  action  originally  brought  against  the 
defendants.  It  will  be  observed  that  Mary  R.  Bryant, 
in  whose  name  the  action  was  brought,  was  not  & 
stranger  to  the  paper.  She  was  the  payee  and  the  in- 
dorser  of  the  note,  and  through  her  the  bank  acquired 
title  to  the  same.  The  action  which  she  brought  was 
based  on  the  same  claim  and  cause  of  action  which  is 
the  foundation  of  the  judgment  in  favor  of  the  bank. 
The  purpose  of  the  suit  was  the  same  after  the  amend- 
ment as  it  was  before — to  recover  upon  the  note  and 
to  foreclose  the  mortgage  given  to  secure  its  payment. 
The  note  and  mortgage  were  in  the  possession  of  the 
attorneys  who  mistakenly  supposed  that  the  paper  was 
owned  by  the  payee  of  the  note  instead  of  the  bank, 
to  which  it  had  been  transferred,  and  the  same  attor- 
neys continued  to  hold  the  possession  of  the  paper  and 
to  prosecute  the  suit  after  the  amendment  was  made. 
They  were  representatives  of  the  owners  of  the  paper 
throughout  the  litigation,  and  the  change  of  parties 
which  was  made  by  reason  of  their  mistake  did  not 
prejudice  the  rights  of  the  defendants.  As  the  amend- 
ment did  not  introduce  a  new  claim  or  cause  of  action, 
it  is  not  to  be  deemed  a  change  of  the  action  itself ; 
and,  under  the  liberal  provisions  of  our  code  authori^ 
ing  amendments,  we  think  the  amendment  relates 
back  to  the  beginning  of  the  action,  and  that  the  stat- 
ute of  limitations  did  not  run  against  the  owner  of 
the  paper  during  the  pendency  of  the  proceeding. 
(Thomas  v.  Fcmie  Ina.  Co.f  108  111.  91;  Busw.  Lim. 
§  364.) 

If  the  substituted  party  had  introduced  a  new  claim 
and  cause  of  action  by  the  amendment,  against  which 
the  statute  of  limitations  had  then  run,  the  defense 
would  have  been  available ;  but  the  object  of  the  action 
from  the  beginning,  as  we  have  seen,  was  a  recovery 
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against  the  Alexanders  upon  the  note  which  they  had 
executed,  and  the  foreclosure  of  the  mortgage  given  by 
them  as  security  for  its  payment.  Aside  from  this 
consideration,  Annie  Alexander  had  made  payment 
upon  the  debt  up  to  March  17, 1896,  a  period  less  than 
three  years  before  the  amendment  was  made ;  but  in 
our  view  the  statute  ceased  to  run  June  21, 1895,  when 
the  action  was  first  instituted,  and  there  is  no  claim 
that  a  right  of  action  on  the  note  was  barred  at  that 
time. 

In  the  other  proceeding  in  error  complaint  is  made 
of  the  ruling  setting  aside  the  release  of  the  judgment 
t.  immsterui  ^7  Mary  R.  Bryant.  It  is  contended 
•^"'  that  the  bank  had  no  right  or  standing 

in  court  to  attack  that  judgment  or  to  obtain  a  can- 
celation of  the  same.  It  was  the  owner  of  the  paper 
on  which  the  judgment  was  based.  By  mistake  the 
suit  had  been  instituted  and  the  judgment  obtained 
in  her  name,  and  her  attempted  release  and  satisfac- 
tion apparently  discharged  the  defendants  from  liabil- 
ity upon  the  note  and  mortgage.  No  consideration 
was  paid  for  the  release  and  satisfaction,  and  the  bank^ 
being  the  actual  owner  of  the  note  and  mortgage,  had 
some  interest  in  setting  aside  the  pretended  release 
and  satisfaction  based  upon  the  note  and  mortgage 
and  which  was  obtained  by  mistake.  The  view  which 
we  have  taken  of  the  merits  of  this  case,  however, 
renders  that  judgment  and  the  cancelation  of  the 
satisfaction  of  the  same  of  little  importance.  The 
court  had  authority  to  set  the  judgment  aside  and 
substitute  the  real  owner  of  the  paper,  which  was  fi- 
nally done,  and  irregularities,  if  any,  in  the  proceeding 
to  cancel  the  satisfaction  cannot  be  material  to  the 
parties. 

In  this  connection  there  is  a  contention  that  Mary 
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R.  Bryant  was  a  necessary  party  to  that  proceeding, 
and  that  the  judgment  of  cancelation  without  her 
presence  was  erroneous.  She  would  have  been  a 
proper  party;  but  as  she  had  already  filed  a  state- 
ment disclaiming  all  interest  in  the  judgment,  her 
presence  was  not  absolutely  necessary ;  but  no  preju- 
dice could  result  from  the  failure  to  bring  her  into 
court. 

All  questions  which  are  deemed  to  be  material  have 
been  considered,  and,  finding  no  error,  the  judgments 
in  both  of  the  cases  mentioned  will  be  affirmed. 


Digitized  byLjOOQlC 


APPENDIX. 


OPINIONS  PER  CURIAM. 

JoBL  WiNANS  V.  William  Maniving  et  al.  No.  11,602.  (61  Pac. 
393.)  Error  from  Neosho  district  court.  OpinioD  filed  June  9, 
1900.  Affirmed,  0.  A.  Cox,  for  plaintiff  in  error.  J.  L.  Den- 
nison,  for  defendants  in  error. 

O.  P.  DioKiNSON  v.  Joseph  S.  Bales  et  al.  No.  11,610.  (61  Pac. 
403.)  Error  from  Greenwood  district  court.  Opinion  filed  June 
9, 1900.  Affirmed,  R.  P.  Eelley,  for  plaintiff  in  error.  J.  B. 
Cloffston,  and  Lew.  E.  Clof(ston,  for  defendants  in  error. 

Gborgb  a.  Case  v.  The  Chebokee  Lanyon  Spblteb  OoMPAinr. 
No.  11,634.  (61  Pac.  1130.)  Error  from  Crawford  district  court. 
Opinion  filed  June  9,  1900.  Affirmed,  S.  E.  Cheeseman,  J.  B. 
Sapp,  and  B.  S.  G^itskill,  for  plaintiff  in  error.  Morris  Oliggitt, 
for  aefendant  in  error. 

8abah  E.  Meador,  Administratrix f  v.  The  Missouri  PAomo 
Railway  Company.  No.  11,639.  (61  Pac.  442.)  Error  from 
Leavenworth  district  court.  Opinion  filed  June  9,  1900.  He- 
versed,  Kelso  &.  Van  Tuyl,  for  plaintiff  in  error.  Waggoner, 
Horton  &  Orr,  for  defendant  in  error. 

Emil  Werner  v.  Rosa  Werner  et  al.  No.  11,642.  (61  Pao.  1131.) 
Error  from  Sedgwick  district  court.  Opinion  filed  June  9, 1900. 
Afirmed,  Dyer  k  Davis,  for  plaintiff  in  error.  Stanley,  Ver- 
milion k  Evans,  for  defendants  in  error. 

John  C.Douglas  v.  Lena  DEWrrr  Muse  ^ea^.   No.  11,643.   (61  Pac  "^    ges 

413.)    Error  from  Wyandotte  district  court.    Opinion  filed  June  m     322 

9,  1900.    Reversed,    True  &  True,  and  Hutch ings  k  Keplinger,  ■ 
for  plaintiff  in  error.    Waters  &  Waters,  for  defendants  in  error. 

J.  D.  Delaplane  v.  Thomas  Marshall  et  al.  No.  11,648.  (61 
Pac.  1131.)  Error  from  Lyon  district  court.  Opinion  filed  June 
9,  1900.  Affirmed,  J.  A.  Smith,  for  plaintiff  in  error.  Buck 
&  Spencer,  and  Madden  Bros.,  for  defendants  in  error. 

Peter  A.  Hansen  et  al,  v.  Alberta  Dunham.  No.  11,654.  (61 
Pac.  394.)  Errer  from  Johnson  district  court.  Opinion  filed 
June  9,  1900.  Affirmed,  A.  Smith  Devenney,  for  plaintiffs  in 
error.    I.  O.  Pickering,  for  defendant  in  error. 

The  Chioago,  Rook  Island  &  Paoipio  Railway  Company  v.  John 
Fernie.  No.  11,635.  (61  Pac.  1131.)  Error  from  court  of  ap- 
peals, southern  department.  Opinion  filed  July  7,  1900.  Re- 
versed, M.  A.  Low,  and  W.  F.  Evans,  for  plaintiff  in  error* 
D.  H.  Martin,  and  S.  W.  Leslie,  for  defendant  in  error. 
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M.  0.  Belt  v.  Sophia  0.  Belt.  No.  11,660.  (61  Pao.  1130.)  Error 
from  Jewell  district  court.  Opinion  filed  July  7, 1900.  Affirmed, 
R.  W.  Turner,  for  plaintiff  in  error.  T.  S.  Kirkpatrick,  for  de- 
fendant in  error. 

B.  B.  Shadduck  and  Mabtha  L.  Shadduck  v.  E.  Stotts,  Admin- 
istrator, No.  11,689.  (61  Pac.  1131.)  Error  from  court  of  ap- 
peals, southern  department.  Opinionfiled  July7,1900.  Affirmed. 
W.  M.  Whitelaw,  P.  A.  Whitelaw,  and  W.  H.  Lewis,  for  plain- 
tiffs in  error.  H.  Fierce,  and  Prigg  &  Williams,  for  defendant 
in  error. 

A.  Alice  Bridge  v.  The  Main  Street  Hotel  Company  et  al.  No. 
11,681.  (61  Pac.  754.)  Error  from  Brown  district  court.  Opin- 
ion filed  July  7, 1900.  Dismissed,  Flansburg  &  Williams,  and 
James  Falloon,  for  plaintiff  in  error.  James  A.  Clark,  Johnson, 
Rusk  &  Stringfellow,  S.  L.  Ryan,  0.  W.  Reeder,  and  C.  W.  Ryan, 
for  defendants  in  error. 

The  State  of  Kansas  v.  Robert  June.  No.  11,747.  (61  Pac.  804.) 
Appeal  from  Dickinson  district  court.  Opinion  filed  July  7, 
1900.  Affirmed,  A.  A.  Gkxlard,  attorney-general,  and  J.  S. 
West,  for  The  State.  H.  S.  Martin,  and  C.  S.  Crawford,  for 
appellant. 

In  re  W.  L.  Chamberlin.  No.  11,770.  (61  Pac.  805.)  Original 
proceeding  in  habeas  corpus.  Opinion  filed  July  7,  1900. 
Petitioner  remanded,  Qumton  &  Quinton,  for  petitioner.  A. 
A.  Grodard,  attorney-general,  A.  P.  Jetmore,  county  attorney, 
and  J.  S.  West,  for  respondent. 

E.  S.  Huston,  Trustee^  v.  Amanda  A.  Pratt  et  al.  No.  11,580. 
(62  Pac.  319.)  Error  from  Rooks  district  court.  Opinion  filed 
October  6,  1900.  Dismissed,  S.  N.  Hawkes,  for  plaintiff  in 
error.    W.  B.  Ham,  for  defendants  in  error. 

The  City  of  Kansas  City  et  al.  v.  Bruno  Hobbs  et  al.  No.  11,687. 
(62  Pac.  324.)  Error  from  Wyandotte  court  of  common  pleas. 
Opinion  filed  October  6,  1900.  Reversed.  T.  A.  Pollock,  and 
F.  D.  Hutohings,  for  plaintiffs  in  error.  Bruno  Hobbs,  for  de- 
fendants in  error. 

Mrs.  C.  Cooley  v.  C.  W.  Noyes  et  al.  No.  11,778.  (62  Pac.  1116.) 
Error  from  court  of  appeals,  northern  department.  Opinion 
filed  October  6,  1900.  Dismissed,  S.  B.  Isenhart,  for  plaintiff 
in  error.    Jetmore  &  Jetmore,  for  defendants  in  error. 

I.  S.  Brundage  and  Herman  Falk  v.  The  Chicago,  Rock  Islani> 
&  Pacific  Railway  Company.  No.  11,(573.  (62  Pac.  657.)  Error 
from  Dickinson  district  court.  Opinion  filed  November  10, 1900. 
Dismissed.  8.  S.  Smith,  and  R.  H.  Kane,  for  plaintiffs  in 
error.    M.  A.  Low,  and  W.  F.  Evans,  for  defendant  in  error. 

Lee  Clark  v.  Monroe  D.  Herington.  No.  11637.  (62  Pac.  1116.) 
Error  from  Labette  district  court.  Opinion  filed  November  10, 
1900.  AMrmed,  T.  N.  Sedgwick,  for  plaintiff  in  error.  David 
Martin,  for  defendant  in  error. 

James  Livingston  v.  The  Kansas  Citt,  St.  Joseph  k  CouNon. 
Bluffs  Railroad  Company.  No.  11,698.  (62  Pac.  1117.)  Er- 
ror from  Leavenworth  district  court.  Opinion  filed  November 
10, 1900.  Affirmed.  Fenlon  &  Fenlon,  Geo.  P.  Rowe,  and  B. 
F.  Endres,  for  plaintiff  in  error.  John  H.  Atwood,  Spencer  A 
Monroe,  and  W.  W.  Hooper,  for  defendant  in  error. 
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Thb  Washington  National  Bank  v.  J.  Q.  Woodrum.  No.  11,- 
705.  (62  Pac.  672.)  Error  from  WashingrtoD  district  court 
Opinion  filed  November  10,  1900.  Reversed.  Waggener,  Hor- 
ton  k  Orr,  and  E.  A.  Austin,  for  plaintiff  in  error.  Cnas.  Smith, 
J.  Q.  Lowe,  and  J.  W.  Rector,  for  defendant  in  error. 

Oasbt  E.  Carroll  v.  Qborgb  A.  Clark,  as  Secretary  of  State^ 
et  al.  No.  11,931.  (62  Pac.  1116.)  Origrinal  proceeding  in 
mandamus.  Opinion  filed  November  10,  1900.  Writ  denied, 
Quinton  &,  Quinton,  for  plaintiff.  A.  A.  Godard,  attorney-gen- 
eral, and  J.  S.  West,  for  defendants. 

BoBBRT  Keating  Root  et  ah  v.  Frank  L.  Martin  et  al.  No. 
11,515.  (62  Pac.  1004.)  Error  from  Reno  district  court.  Opin- 
ion filed  December  8,  1900.  Dismissed,  Fuller  <fe  Whitcomb, 
and  J.  G.  Slonecker,  for  plaintiffs  in  error.  D.  H.  Martin,  Mar- 
tin &  Roberts,  and  Geo.  A.  Vandeveer,  for  defendants  in  error. 

Bamuu.  £.  Kino  et  al.  v.  John  Sbaton.  No.  11,713.  (62  Pac. 
1117.)  Error  from  court  of  appeals,  northern  department. 
Opinion  filed  December  8,  1900.  Affirmed,  WoUman,  Solo- 
mon &  Cooper,  and  E.  C.  Griffin,  for  plaintiffs  in  error.  John 
Seaton,  for  defendant  in  error. 

Thb  Chicago,  Rock  Island  &  Pactfic  Railway  Company  v.  W.  A. 
MiNiCK.  No.  11,715.  (62  Pac.  1007.)  Error  from  oourt  of  ap- 
peals, southern  department.  Opinion  filed  December  8,  19(X>. 
Affirmed,  M.  A.  Low,  and  W.  F.  Evans,  for  plaintiff  in  error. 
J.  A.  Brubaoker,  for  defendant  in  error. 

J.  E.  CoHKUN  V.  Thb  City  of  Hutchinson  et  al.     No.  11,722. 

i62  Pac.  1012.)    Error  from  Reno  district  court.    Opinion  filed 
>ecember  8,  1900.     Certified.    W.  G.  Fairchild,  for  plaintiff  in 
error.    J.  V.  Clymer,  and  C.  W.  Taylor,  for  defendants  in  error. 

J.  O.  O.  MoRSK  V.  M.  L.  Ryland.  No.  11,755.  (62  Pac.  1117.) 
Error  from  Sumner  district  court.  Opinion  filed  December  8, 
1900.  Affirmed.  Jas.  T.  Herrick,  and  Amidon  &  Conly,  for 
plaintiff  m  error.    W.  W.  Schwinn,  for  defendant  in  error. 

T.  B.  Wbaklby  et  al.  v.  Chkrry  Township.  No.  11,594.  (63  Pac.  62  887 
433.)  Error  from  Montgomery  district  oourt.  Opinion  filed  S!T£^ 
January  5,  1901.  Affirmed.  A.  B.  Clark,  and  P.  C.  Young,  -SLJS 
for  plaintiffs  in  error.    Albert  L.  Wilson,  for  defendant  in  error. 

Sabah  Frnauohty  et  al.  v.  Patrick  Loob  et  al.  No.  11,790.  (63 
Pac.  427.)  Error  from  Marshall  district  court.  Opinion  filed 
January  5,  1901.  Dismissed.  E.  A.  Berry,  M.  W.  Terry,  T.  J. 
Madden,  and  Gregg  &  Gregg,  for  plaintiffs  in  error.  W.  W. 
Redmond,  and  Cal.  T.  Mann,  for  defendants  in  error. 

J.  E.  Harden  v.  Frank  Metz.  No.  11,621.  (63  Pac.  1126.)  Error 
from  oourt  of  appeals,  southern  department.  Opinion  filed 
February  9, 1901.  Affirmed.  Ergenbright  &  Banks,  and  F.  J. 
Fritch,  for  plaintiff  in  error.  A.  B.  Clark,  and  Geo.  W.  Clark, 
for  defendant  in  error. 

W.  T.  CovRRDALB  v.  Thb  Wbstohbster  Firb  Insubanob  Ookpany. 
No.  11,685.  (63  Pao.  1126.)  Error  from  court  of  appeals,  south-  • 
em  department.  Opinion  filed  February  9,  1901.  Affirmed. 
C.  E.  Elliott,  and  U.  L.  Woods,  for  plaintiff  in  error.  E.  F. 
Ware,  James  Lawrence,  and  Gleed,  Ware  &  Gleed,  for  defendant 
in  error. 
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W,  R.  Carlow  et  aL  v.  Edwin  Fowler  et  at.  No.  11|799.  (63 
Pao.  737.)  Error  from  Lyon  diethct  court.  Opinion  filed  Feb- 
ruary 9, 1901.  Dismissed.  L.  B.  &  J.  M.  Kellogg,  for  plaintiffa 
in  error.    Miller,  Buchan  k  Morris^  for  defendants  in  error. 

Hrmry  Miles,  Trustee,  v.  M.  D.  Lackey.  No.  11,806.  (63  Pac. 
738.)  Error  from  Cowlev  district  court.  Opinion  filed  February 
9,  ISiOl.  Dismissed,  Hacknev  k  Lafferty,  and  Jackaon  &  Love, 
for  plaintiff  in  error.   Madden  k  Buckman,  for  defendant  in  error. 

J.  N.  Carr  v.  E.  E.  Stafford.  No.  11,816.  ^^63  Pac.  737.)  Error 
from  Chautauqua  district  court.  Opinion  filed  February  9, 1901. 
Affirmed.  Fitzpatrick  k  Sbukers,  for  plaintiff  in  error.  J.  O. 
>^Brian,  and  W..H.  Sproul,  for  defendant  in  error. 

The  State  of  Kansas  v.  Pie  Jordan.  No.  11,871.  (63  Pao.  1126.) 
Appeal  from  Shawnee  district  court.  Opinion  filed  February  9, 
1901.  Affirmed,  A.  A.  Grodard,  attorney -general,  and  A.  P. 
Jetmore,  oounty  attorney,  for  The  State.  S.  S.  Urmy,  for  ap- 
pellant. 

The  State  of  Kansas  v.  Walter  Rice.  No.  11,933.  (63  Pao. 
737.)  Appeal  from  Ottawa  district  court.  Opinion  filed  Febru- 
ary 9, 1901.  Reversed,  A.  A.  Godard,  attomey-ffeneral,  amd 
F.  D.  Boyoe,  county  attorney,  for  The  State.  K.  K.  Beee,  for 
appellant. 

August  Zellmer  et  aL  v.  John  Koch.    No.  11,821.    (64  Pao.  28.) 
.   Error  from  court  of  appeals,  northern  department.     Opinkm 
filed  March  9, 1901.    Dismissed,    John  B.  Hamilton,  for  plain- 
tiffs in  error.    0.  D.  Jones,  fbr  defendant  in  error. 

Frank  Hastings  et  al,  v.  William  T.  Boll  et  al.  No.  11,824. 
(64  Pac.  1114.)  Error  from  oourt  of  appeals,  northern  depart- 
ment. Opinion  filed  March  9, 1901.  Affirmed,  Aloid  Bowen, 
for  plaintiffs  in  error.    Albert  Perry,  for  defendants  in  error. 

B.  A.  Park  et  al,  v.  0.  S.  HsrHERiNOTON.  No.  11,834.  (64  Pac 
1115.)  Error  from  court  of  appeals,  northern  department.  Opin- 
ion filed  March  9,  1901.  Affirmed,  Jackson  k  Jaokaon,  for 
plaintiffs  in  error.  Waggener,  Horton  k  Orr,  for  defendant  in 
error. 

M.  0.  Hale  ee  a^  V.  E.  E.  Dodge  ee  a^.  No.  11,842.  (64  Pao.  Ilia) 
Error  from  Greenwood  district  oourt.  Opinion  filed  March  9, 
1901.    AJffirmed,     Fuller  k  Jackson,  and  S.  F.  Wicker,  fbr 

Jilaintiffs  in  error.    Chas.  B.  Graves,  and  W.  S.  Marlin,  f6r  de- 
endants  in  error. 

The  State  of  Kansas  v.  Pool  Grinstead.  No.  11,885.  (64  Pac 
55.)  Appeal  from  oourt  of  appeals,  northern  department 
Opinion  filed  March  9, 1901.  Dismissed.  A.  A.  Godard,  attor- 
ney-general, and  S.  M.  Brewster,  county  attorney,  for  The  Stote. 
Harvey  k  Harvey,  and  Albert  H.  Horton,  for  appellant. 

The  State  of  Kansas  v.  Pool  Grinstead.  No.  11,896.  (64  Pac. 
55.)  Appeal  from  court  of  appeals,  northern  department. 
Opinion  filed  March  9, 1901.  Reversed,  A.  A.  (jrodard«  attor- 
ney-general, and  S.  M.  Brewster,  county  attorney,  for  The  State. 
Harvey  k  Harvey,  and  Albert  H.  Horton,  for  appellant. 
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Chb  State  07  EIansas,  ex  rel,^  v.  B.  B.  Bonb  et  al.  No.  11«902. 
(61  Pac.  1117.)  Original  proceeding  in  mandamus.  Opinion 
filed  March  9,  1901.    Dismissed,    W.  A.  MoCausland,  count)r 

,  attorney,  L.  Scott,  and  J.  A.  MoHenry,  for  plaintiff.  T.  o. 
Hudson,  for  defendants. 

Phb  State  of  Kansas  v.  Frank  W.  Elliott.  No.  11,905.  (64 
Pac.  1027.)  Appeal  from  court  of  appeals,  northern  department. 
Opinion  filed  March  9,  1901.  Affirmed,  A.  A.  Godard,  attor- 
ney-general, and  S.  M.  Brewster,  county  attorney,  for  The  State. 
Harvey  &  Harvey,  for  appellee. 

Vbe  State  of  Kansas  v.  John  Naubrth.  No.  11,971.  (64  Pac  69.) 
Appeal  from  Smith  district  court.  Opinion  filed  March  9, 1901. 
Affirmed,  A.  A.  Grodard,  attorney-general,  and  D.  M.  Relihan, 
county  attorney,  for  The  State.  J.  T.  Reed,  £.  S.  Bice,  and 
Hayden  &  Hayden,  for  appellant. 

rHB  State  of  Kansas  v.  Frank  Dbneen.  No.  11,973.  (64  Pac. 
1116.)  Appeal  from  Sedgwick  district  court.  Opinion  filed 
March  9«  1901.  Affirm^ed,  A.  A.  Godard,  attorney-general, 
and  S.  B.  Amidon.  county  attorney,  for  The  State.  O.  G.  Elck- 
stein,  and  D.  B.  Crewson,  for  appellant. 

rHB  State  of  EIansas  v.  John  Callahan.  No.  11,975.  (64  Pac. 
1116.)  Appeal  from  Sedgovick  district  court.  Opinion  filed 
March  9,  1901.  Affirmed,  A.  A.  Godard,  attorney-general, 
and  S.  B.  Amidon,  county  attorney,  for  The  State.  O.  G.  Eck- 
stein, and  D.  B.  Crewson,  for  appellant. 

Battie  R.  Douglass  v.  Julia  McGinnis  et  al.  No.  11,735.  (64  Pac. 
1113.)  Error  from  Shawnee  district  court.  Opinion  filed  April 
6,  1901.  Affirmed,  John  C.  Douglass,  and  Vance  &  Campbell, 
for  plaintiff  in  error.  Hayden  &  Hayden,  J.  H.  Lowell,  and  A. 
Bergen,  for  defendants  in  error. 

B.  B.  Crisshy  v.  John  J.  Ingalls.  No.  11,762.  (64  Pac.  1112.)  Er- 
ror from  Atchison  district  court.  Opinion  filed  April  6,  1901. 
Affirmed.  W.  F.  Guthrie,  and  Stebbins  &  Evans,  for  plaintiff 
in  error.  J.  Q.  Slonecker,  and  Sheffield  Ingalls,  for  defendant  in 
error. 

J,  A.  Davenport,  jr.,  County  Clerk  of  Franklin  County ^  v. 
School  District  No.  4.  Franklin  County,  No.  11,763.  (64 
Pac.  59G  )  Error  from  Franklin  district  court.  Opinion  filed 
April  6, 1901.  Dismissed,  E.  L.  Branson,  and  John  W.  Deford, 
for  plaintiff  in  error.  Gamble  &  Costigan,  and  A.  W.  Benson, 
for  defendant  in  error. 

J.  C.  Bohart  Commission  Company  v.  E.  J.  Buckingham.  Nof. 
11,781  and  11,782.  (64  Pac.  1114.)  Error  from  Wabaunsee  dis- 
trict court.  Opinion  filed  April  6, 1901.  Affirmed,  Scarritt, 
Griffith  &  Jones,  for  plaintiff  in  error.  Bossington,  Smith  Sr. 
Histed,  for  defendant  in  error. 

F.  M.  Strong  v.  W.  C.  Robinson.  No.  11,819.  (64  Pac.  1117.)  Er 
ror  from  Cowley  district  court.  Opinion  filed  April  6,  1901. 
Affirmed,  Chas.  L.  Brown,  Hackney  &  Lafferty,  and  Jackson 
k  Love,  for  plaintiff  in  error.  G.  H.  Buckman,  for  defendant  in 
error. 
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H.  D.  MiRiOK  AND  H.  H.  Bbowk  v.  Oharlm  E.  Mobton.  No.  11.800. 
(64Pao.600.)  Error  from  Labette  distriot  ooart  Opinkm  filed 
April  6, 1001.  Afflrmed,  Blue  &  Glaaee,  for  plaintiffB  in  anor. 
W.  D.  Atkinaon,  for  defendant  in  error. 

Mabt  Blaokbusn  v.  Berjamin  Ballaitos  et  al.    No.  11,007.    (64 

P*U5.1112.)     ~  -  -  - 

Opinion  1 
and  Silas 
Wood,  for  defeDdants  In  error. 

Ths  Grrr  of  Paola  ▼.  Lutooln  FLAitAOAN,  County  Clerk,  No.- 
11,011.  (64  Pac.  620.)  Error  from  Miami  district  court.  Opin- 
ion filed  April  6, 1001.  Dismisaed.  Joe.  P.  Trickett,  and  J.  E 
Maxwell,  for  plaintiil  in  error.  Sheldon  A  Sheldon,  for  defend- 
ant in  error. 

Qraoib  Jones  et  al,  ▼.  B.  E.  MoPboud  et  al.  No.  11,021.  (61  Ptoo. 
602.)  Oriffhial  proceeding  in  mandamus.  Opinion  filed  April 
6, 1001.  Writ  denied,  Morse  &  Oasebier,  and  A.  M.  Thomas, 
for  piaintifEs.    Qillnly  &  Stanley,  for  defendants. 
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A. 
ABATEMENT—See  "Obiminal  Law,**  60. 

ABSTRACTERS: 

1.  Act  ConstitutionaL — Act  relating  to  abstracters  held 
ooDstitutional.    Allen  v.  Hopkins 175 

2.  Bonds. — Findings  in  an  action  on  an  abstracter's  bond 
held  to  show  privity  of  contract  between  the  parties,    /d.,  175 

8.  Abstracter's  bond  examined,  and  Iield,  that  it  pur- 
ported to  be  the  bond  of  a  corporation  and  not  of  a  part- 
nership, and  that  the  sureties  are  estopped  to  deny  the 
truth  of  the  recitals.    Id 175 

4.  Sureties  on  an  abstracter's  bond  are  not  released  by 

an  extension  of  time  granted  by  a  yendee  to  the  yendor  to 
make  good  his  covenants  of  warranty  against  encum- 
brances.    Id 175 

6.  Defined*— Abstracters  are  not  public  officers.    Id 175 

6.  Title  of  the  Act.— Words  '*in  relation  thereto,"  in  the 
title  of  the  act  relating;  to  abstracters,  are  meaningless. 
Their  use  was  a  legislative  inadvertence,  and  thev  should 
be  eliminated  in  reading  and  construing  the  title  to  the 
act.    Id 176 

ACCORD   AND   SATISFACTION— See    "Chattel   Moriv 

GAGBS,"  3. 

ACCOUNT— See  "Evidbnob,"  50. 

ACKNOWLEDGMENT— See  ••Mortqagbs,'*  5. 

ACTION    FOR   WRONGFUL    DEATH-See    "Damages;" 
"Railroads." 

ACTION  TO  QUIET  TITLE— See  "  Title  and  Owwebship," 
22,23. 

ACT  OF  GOD— See  "Evidewoe,"  46. 

ADMINISTRATORS-See  "Parties,"  1-4;  "Pbaotiob,  Pro- 
bate Court." 

ADVERTISEMENT— See  "Contracts,"  2. 

AFFIDAVIT— See  "Practice,  DumcT  Coitbt,"  1L 

AFTER-ACQUIRED    PROPERTY— See     "Chattbl    Mobt- 

OAOBS,"  1,  2. 

(871) 
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AGENCY: 

1.  Embezzlement. — In  a  prosecution  for  embezzlement  bj 
a  collection  agent,  it  is  error  to  reject  an  ofifer  by  the  agent 
to  prove  a  tender  of  the  sum  really  due  for  the  reason  that 
such  tender  had  not  been  made  until  after  the  prosecution 
was  begun.     The  State  v,  Eastman 353 

2.  Occupation  Tax. — Repeal  of  an  occupation-tax  ordi- 
nance pending  a  suit  to  recover  commissions  does  not  give 
validity  to  a  transaction  which  was  unlawful  when  per- 
formed.   Denning  v.  Yount 218 

3.  Railroads.— Servioe  on  railroad  agent  held  insufficient. 
Railroad  Co.v.Sidell 319 

AGREEMENTS— See  "Contbactts." 
ALLUVION— See  "Water  and  Watercourses,"  1. 
AMENDMENTS— See  "Judgments,"  1,  2;  "Petition,"  2. 

ANSWER: 

L  £jectineiit«— Defendant  in  an  ejectment  action  cannot 
plead  an  outstanding  superior  title  in  a  third  person  to  de- 
feat recovery  by  the  plaintiff.     Thomas  v.  Rauer 568 

2.  Estoppel.— Where  a  defendant  moves  to  dismiss  an  ac- 
tion on  jurisdictional  grounds,  the  same  being  denied, 
then  answers,  asking  affirmative  relief,  he  cannot  thereby 
take  advantage  of  error  in  overruling  his  motion  to  dis- 
miss.    Thompson  v.  Oreer 522 

3.  Intervention  by  Stockholders.— How  and  when 
stockholders  of  a  corporation  may  intervene  in  a  suit  and 
defend  for  the  company.    Fitzwater  v.  Bank 163 

4.  Mandamus.- Only  pleadings  allowed  in  an  action  of 
mandamus  are  the  plaintiff's  writ  and  the  defendant's 
answer.  The  defendant  cannot,  therefore,  by  cross-action 
in  the  same  suit,  have  a  writ  to  compel  the  performance 

of  some  act  by  the  plaintiff.    Leavenworth  v.  Water  Co.^  643 

6.  Res  Judicata. — In  a  suit  in  the  nature  of  a  creditor's 
bill,  a  defendant  set  up  a  mortgage  which  was  adjudged 
a  prior  lien,  but  no  decree  of  foreclosure  was  rendered. 
Held,  that  in  a  subsequent  suit  to  foreclose  the  mortgage  a 
plea  of  former  adjudication  cannot  be  sustained.  Bank 
V.  Kingman 571 

6.  Set-off. — ^Right  of  set-off  may  be  waived,  and  an  agree- 
ment by  the  party  having  the  larger  claim  to  pay  to 
the  other  the  amount  claimed  in  cash,  upon  the  latter's 
securing  by  mortgage  the  amount  of  his  indebtedness  to 
the  former,  the  mortgage  being  given,  is  founded  upon 
sufficient  consideration  and  is  valid.    Stagey  v.  Cook 50 

7.  Statute  of  Limitations.— Statute  of  limitations  is  a 
lEdiield  for  defense,  not  a  weapon  of  attack,  and  cannot  be 
made  the  basis  of  a  claim  for  affirmative  relief.    Burditt 

V.  Burditt 6T5 

APPEAL  AND  ERROR— See  "Practicb,  Supbemb  Court." 
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INDEX.— Vol.  62,  875 

APPEAL  BY  CITY— See**  Criminal  Law,'»  2. 

APPEARANCE— See    **  Practice,    District    Court,"    2-4; 
** Practice,  Justice  of  the  Peace,"  1. 

APPRAISEMENT— See  •*  Judicial  Sales,"  1. 

ARGUMENT  TO  JURY— See  **  Practice,  District  Court,"  5. 

ARREST   WITHOUT   WARRANT-See  "False   Imprisow- 

MENT," 

ASSIGNMENT-See  **  Mortgages,"  5. 

ASSIGNMENT    OF    ERROR— See    *•  Practice,    Supremb 
Court,"  1. 

ASSUMPTION  OF  RISK-See  *•  Railroads,"  12. 

ATCHISON  CITY  COURT— See  *' Office  and  Officers."  4. 

ATTORNEYGENERAL— See  ** Office  and  Officers,"  6-7, 
22. 

ATTORNEY  IN  FACT— See  '»  Promissory  Notes,"  L 

ATTORNEYS: 

1.  Argument  to  Jury.— Counsel  should  be  allowed  to 
call  the  attention  of  the  jury  to  each  special  question 
and  to  suggest  or  advise  them  what  answers  should  be 
made  thereto,  from  the  evidence  heard.     Stacy  v.  Cook,    50 

2.  Estoppel.— Where  counsel  for  defendant  declines  to  give 
the  reason  why  a  motion  to  quaeh  ought  to  be  sustained, 
and  points  out  in  this  court  for  the  first  time  that  the  in- 
formation does  not  contain  the  name  of  the  court  in  which 
the  defendant  was  prosecuted,  the  objection  will  not  be 
reviewed.     The  State  v.  Everett 275 

3.  Fees.  —  In  an  action  on  a  stay  bond  in  a  proceeding  to  re- 
verse a  judgment  vacating  a  will,  attorney's  fees  for  pro- 
curing an  affirmance  of  the  judgment  cannot  be  recovered. 
Huyhan  v.  Grimes 25^ 


Attorney's  fees  and  expenses  incurred  in  good  faith 


by  a  bank  in  saving  itself  from  loss  occasioned  by  the  fraud 
of  a  party  who  obtained  from  it  a  draft,  and  then  caused 
the  same  to  be  cashed,  may  be  recovered  in  an  action 
against  the  wrong-doer.  The  damages  recoverable  in  the 
case  mentioned  are  compensatory  in  their  nature  and  not 
exemplary.    Bank  v.  Williama 4.'ii 

AUDITOR— See  *•  Office  and  Officers,"  5-7. 
AUSTRALIAN-BALLOT  LAW— See  '•Electioms." 
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B. 

BAIL— See  "Bonds,"  6. 

BAILMENT— See  "Obimiwal  Law,"  29. 

BANES  AND  BANKING: 

L  Fraud. — Attorney's  fees  and  expenses  inoaned  in  good 
faith  by  a  bank  in  saying  itself  from  loss  occasioned  by 
the  fraud  of  a  party  who  obtained  from  it  a  draft,  and  then 
caused  the  same  to  be  cashed,  may  be  recovered  in  an  ac- 
tion against  the  wrongdoer.  The  damages  recoverable  in 
the  case  mentioned  are  compensatory  in  their  nature  and 
not  exemplary.    Bank  v,  Williams 431 

9.  Loans  to  Stockholders.— If  a  stockholder  has  become 
liable  to  the  bank  as  principal,  surety,  or  otherwise,  on 
debts  not  incurred  on  such  security,  the  bank  is  entitled 
to  a  lien  on  his  stock  for  the  same.    Bailey  v.  Bank 384 

8.  Clause  of  the  banking  statute,  "a  debt  previously 

contracted  in  good  faith,"  means  loans  and  disoounto 
honestly  made,  in  the  belief  that  they  were  safe  invest- 
ments for  the  bank,  and  made  without  fraud,  pretense,  or 
any  purpose  to  injure  the  bank.    Id 385 


Contract  made  contrary  to  certain  statutes  is  not 


unenforceable,  in  the  absence  of  a  declaration  in  such 
statutes  prohibiting  its  enforcement.    Id 391 

Trust  Funds.-  Proceeds  of  a  check  sent  to  a  bank  for 
collection  held  to  be  trust  funds  and  that  they  may  be  re- 
covered from  the  receiver  of  the  bank.    Bank  v,  Bank^  788 


Trust  will  be  impressed  when  assets  are  appreciably 


augmented.    Id 789 

Clearing-house  trausaction  held  not  to  be  a  pay- 


ment of  debts.    Id 789 

8.  Trust  Estate.— Findings  held  to  show  that  conveyance 
to  a  bank  was  upon  sufficient  consideration  and  subse- 
quently ratified  by  the  directors,  and  that  the  bank,  by 
parting  with  the  consideration  received,  is  estopped  to 
repudiate  the  transaction.    Bank  v.  Hutchinson 9 

BENEFIT  CERTIFICATES— See  "Insurakcb,"  4. 

BILLS  AND  NOTES— See  "Promissory  Notks." 

BOARD   OF   COUNTY   COMMISSIONERS— See  •♦Offiob 
AND  Officers,"  11-15. 

BOARD  OF  EDUCATION— See  *•  Schools  and  School  Dis- 
tricts." 
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BONDS: 

1.  Abstracters. — Sureties  on  an  abstracter's  bond  are  not 
released  by  an  extension  of  time  granted  by  a  vendee  to 
the  vendor  to  make  good  his  covenants  of  warranty  against 
encumbrances.    Allen  v.  Hopkins 175 

9.  Abstracter's  bond  examined,  and  Aeld,  that  it  pur- 
ported to  be  the  bond  of  a  corporation  and  not  of  a  partner- 
ship, and  that  the  sureties  are  estopped  to  deny  the  truth 
of  the  recitals.     Id 175 

8.  Findings  in  an  action  on  an  abstracter's  bond  held 

to  show  privil^  of  contract  between  the  parties.    Id 175 

4.  County  Treasurer.— County  treasurer  and  his  bonds- 
men  held  not  liable  for  the  misappropriation  of  certain 
World's  Fair  funds.    Lower  v.  Morris  County 205 

6.  Deed.— Obligors  in  a  bond  for  a  deed,  upon  default  by 
the  obligee,  are  entitled  to  a  decree  quieting  their  title, 
without  first  returning  to  the  obligee  tne  amount  paid  by 
him  on  the  ooDtract.    Roberts  v.  Yaw 43 

6.  Deposit  of  Money.— Justice  has  no  authoritv  to  ac- 
cept a  deposit  of  money  in  lieu  of  bail  or  as  a  substitute 
for  a  recognizance.  Money  so  taken  remains  the  proper^ 
of  the  defendant  and  may  be  recovered  by  him.  Appefr 
gate  v.  Young 100 

7.  Executors.— Real  parties  in  interest  may  be  substituted 
as  plaintiffs  in  an  action  previously  brought  in  the  name 

of  the  state  on  an  executor's  bond.    Hudson  v.  Barratt^  137 

8.  Action  cannot  be  maintained  on  an  executor's  bond 

until  an  accounting  has  been  had  in  the  probate  court,  a  lia- 
bility ascertained,  and  an  opportunity  afforded  the  former 
executor  to  discharge  it,  unless  there  has  been  a  refusal  to 
make  such  final  settlement.    Id 138 

9.  Forsrery •— Information  alleging  that  the  defendant,  with 
intent  to  defraud,  forged  a  certain  bond,  is  sufficient  to 
show  that  the  forger  intended  to  defraud  the  psrson  whose 
name  was  feloniously  signed  to  the  bond.  The  State  v, 
Stegman 476 

10.  Municipal.— Jurv  finding  that  no  private  right  would  be 
injured  by  the  exclusion  of  a  tract  from  the  city  bounda- 
ries is  controlling  on  the  court,  and  the  latter  cannot  re- 
fuse the  relief  asked  because  in  its  judgment  the  rights  of 
bondholders  would  be  endangered.    In  re  Robinson 496 

U.   Terms  "public  loss  and  inconvenience"  or  "pub- 

Uc  right"  construed.    Id 487 

18.  Certain  recitals  in  refunding  bonds  held  to  estop 

the  county  from  making  the  defense  that  the  debt  re- 
funded was  not  bonded  indebtedness,  nor  bonds  that  had 
been  outstanding  for  more  than  two  years;  nor  can  the 
county  in  the  present  case  escape  liability  on  the  ground 
that  the  bonds  issued  exceede4  the  limit.  The  State  v, 
Wichita  County 494 

IS.  If  there  is  lawful  power  in  a  municipality  and  its 

officers  to  issue  bonds,  they  may,  by  recitals  in  the  bonds, 
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BONDS— OowmfUBD : 

estop  the  municipality  to  deny  the  ezistenoe  of  the  pre- 
requisite facts  and  circumstances  recite,  unless  the  law 
Srovides  a  particular  test,  such  as  a  public  record,  for  the 
etermination  of  the  existence  of  such  facts  and  circum- 
stances.   Id 488 

14.  Prosecuting  Witness.— Fact  that  a  bond  to  pay  oosts 
given  by  a  prosecuting  witness  who  had  been  adjudged  to 
pay  them  is  not  executed  for  double  the  amount  but  for 
the  actual  amount,  does  not  invalidate  it,  nor  will  indefi- 
nitenees  as  to  the  date  of  the  judgment,  which  is  other- 
wise sufficiently  identified,  destroy  its  validity.    The  State 

V,  S legman 476 

15.  Stay  Bonds.— In  an  action  on  a  stay  bond  in  a  proceed- 
ing to  reverse  a  judgment  vacating  a  will,  the  obligors  are 
liable  for  loss  sustained  by  the  successful  parties  by  their 
being  prevented  from  taking  possession  of  the  real  prop- 
erty.   Hughan  v.  Grimes 258 

16.  Waste  of  the  property  by  reason  of  neglect  and  de- 
cay while  the  stay  was  in  force  was  properly  included  as 

an  item  of  damages.    Id 258 

17.  Shrinkage  in  value  for  causes  other  than  physical 

is  not  an  element  of  damages,  nor  are  attorney's  fees  for 
securing  an  affirmance  of  the  judgment.    Id 258 

18.  Claim  of  plaintiff  for  interest  on  the  damages  for 

waste  was  properly  disallowed  by  the  trial  court.    Id,,,.  258 

BOUNDARIES— See  "Watbr  and  Watebcoubsbs,"  1. 
BOUNTIES— See  "Constitutional  Law,"  9-11. 
BREACH  OF  WARRANTY— See  "Con vbyancbs,"  3. 
BRICK- YARD— See  "Chattel  Mortgages,"  2. 
BRIDGE— See  "Damages,"  6.  7. 
BURDEN  OP  PROOF— See  "Evidence,"  28,  46. 
BURGLARY— See  "Criminal  Law,"  5-9. 
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Investment  Co.  v.  Cornell,  60  Kan.  289 84 

Janseny.  Atchison,  16  Kan.  358 64 

Johnson  V.  Cain,  15  Kan.  532 586 

Johnson  v.  Weatherwax,  9  Kan.  75 480 

Kansas  City  V.  Hart,  60  Kan.  684 66 

Kansas  City  y.  Kimball,  60  Kan.  224 198,  201,  204 

Kansas  City  y.  Slangstrom,  53  Kan.  431 759 

K.  C.Rly.  Co.y.  Allen,  22  Kan.  285 417 

Kan.  Pao.  Rly.  Co.  y.  Amrine,  Treasurer,  etc.,  10  Kan.  319,  552 
Kan.  Pao.  Rly.  Co.  y.  Nichols,  Kennedy  &  Co.,  9  Kan.  235..  514 

Keith  y.  Guthrie,  59  Kan.  200 5 

Ketchamy.  Commission  Co.,  57  Kan.  773 663 

Klemp  y .  Win  ter,  23  Kan  .699 586 

Koonsy.  Rittenhouse.  28Kan.  359 519 

Korman  y.  Henry,  32  Kan.  49 800 

Lamme  y.  Schilling,  25  Kan.  92 450 

Landrum  y.  Flannigan,  60  Kan.  436 83,  181 

Lichty  y.  McMartin,  11  Kan.  565 196,  453 

Life  Association  y.  Boyer,  62  Kan.  31 292 

Life  Association  y.  Lemke,  40  Kan.  142 523 

Life  Ins.  Co.  y.  Sturges,  18  Kan.  93 749 

Long  y.  Hinee,  40  Kan.  216 314 

Lumber  Co.  y.  Savings  Bank,  52  Kan.  410 265 

Mallory  v.  Ferguson,  50  Kan.  685 183 

Manufacturing  Co.  v.  August,  51  Kan.  59 766 

Mason  v.  Independence,  61  Kan.  188 720 

Mason  v.  McLeod,  57  Kan .110 801 

McCartney  v.  Wilson,  17  Kan.  294 102 

McClain  v.  Jones,  60  Kan.  639 589 

McCreary,  Sheriff,  v.  Hart,  39  Kan.  216 361 
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McQrathv.  City  of  Newton,  29  Kan.  364 640 

McLean  V.  Webster,  45  Kan.  644 395,  400 

McNamara  V.  Culver,  22  Kan.  661 589 

McWhirt  V.  McKee,  6  Kan.  412 197 

Mining  Co.  V.  MoKibben,  60  Kan.  387 166 

Mitchellv.  The  State,  61  Kan.  779 83 

Mo.  Pac.  Rly.  Co.  v.  Johnson,  55  Kan.  344 95 

Mo.  Pac.  Rly.  Co.  v.  Holcomb,  44  Kan.  332 98 

Mulvane  V.  Tullook,  58  Kan.  622 ;.  263 

Myers  v.  Board  of  Education,  51  Kan.  87 792 

Myers  V.  Wheelock,  60  Kan.  747 539 

National  Bank  v.  Beard,  55  Kan.  773 674 

National  Bank  v.  Gerson,  50  Kan.  582 800 

National  Bank  v.  Peck,  8  Kan.  660 534 

National  Bank  v.  Shumway,  49  Kan.  224 467 

National  Bank  v.  Tappan,  6  Kan.  450 861 

Olsson  V.  City  of  Topeka,  42  Kan.  709 203 

Ordway  v.  Cowles,  45  Kan.  447 321 

Osborne  &  Co.  v.  Ehrhard,  37  Kan.  413 434 

Packard  v.  Packard,  34  Kan.  53 120 

Packing  and  Provision  Co.  v.  Casing  Co.,  34  Kan.  346 861 

PaolaTown  Co.  v.  Krutz,  22  Kan.  7fe 141,  861 

Parkinson  v.  Bank,  60  Kan.  474 467 

Peak  V.  Ellioott,  Assignee,  30  Kan.  156 792 

Perry,  Adm'r,  v.  St.  J.  &  W.  Rid.  Co.,  29  Kan.  420. 684 

Plow  Co.  V.  Rude,  60  Kan.  145 466 

Price  V.  Bank,  62  Kan.  735 750 

Pritchard  v.  Madren,  24  Kan.  486 486 

Proctorv.  Dicklow,  57  Kan.  119 5,  143 

Pulsifer  V.  Arbuthnot,  59  Kan.  773 674 

Railroad  Co.  v.  Holland,  60  Kan.  209 301 

Railroad  Co.  v.  Johnson,  58  Kan.  175 467 

Railroad  Co.  v.  Weber,  33  Kan.  543 688 

Railway  Co.  V.Clark,  60  Kan.  831 121,  122 

Railway  Co.  v.  Merrill,  61  Kan.  671 100 

Railway  Co.  V.  Mills.  57  Kan.  687 402 

Railway  Co.  V.  Posten,  59  Kan.  449 57,    59 

Railway  Co.  V.  Quinn,  57  Kan.  737 566 

Railway  Co.  v.  Showalter,  57  Kan.  681 842 

Railway  Co.  v.  Willey,  60  Kan.  819 302 

Rand  v.  Ft.  S.  W.  &  W.  Rly.  Co.,  50  Kan.  114 414 

Redden  v.  Teflf t,  48  Kan  .302 321 

Reed  V.  Cooper,  Adm'r,  30  Kan.  574 861 

Reyburn,  Wm.  S.,  v.  BassettandBrackett,McCahon,  86....  116 

Rice  &  Floyd  V.  Hodge  Bros.,  26  Kan.  164 672 

Rodgers  v.  Perrault,  41  Kan.  385 333 

Rohrbauffh  V.  Hamblin,  57  Kan.  393 401 

Rowe  V.  Palmer,  29  Kan.  337 564 

Sanders  V.  Wakefield,  41  Kan.  11 362 

Schippel  V.  Norton,  38  Kan.  567 434 

Seip,  Sheriff,  v.  Tilghman,  23  Kan.  290 514 

Sexton  V.  Lamb,  27  Kan.  434 681 

Shepard  V.  Pratt,  16  Kan.  209 509 

Shields  V.  Miller,  9  Kan.  390 787 

Shirack  V.  Shirack,  44  Kan.  653 520 

Shively  V.  Beeson,  24  Kan.  352 197 

Shoemaker  V.  Brown,  10  Kan.  383 4,  586 

56— 62KAif. 
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Shoup  V.  C.  B.  U.  P.  Rid.  Co..  24  Kan.  547 320 

Showalter  V.  S.  K.  Rly.  Co.,  49  Kan.  421 842 

Simcock  v.  National  Bank,  14  Kan.  529 788 

Smith  V.  Cunningham,  59  Kan.  552 761 

Smith  V.  Smith,  15  Kan.  290 320 

Smith  V.  Woreter,  59  Kan.  640 84 

S.  K.  Rly.  Co.  V.  Croker,  41  Kan.  747 774 

S.  K.  Rly.  Co.  V.  Walsh,  45  Kan.  653 95 

Spicer  v.  Howe,  38  Kan.  465 454 

State  V.  Allen,  59  Kan.  758 Ill,  113 

State  V.  Bailey,  32  Kan.  83 224 

State  V.  Baldwin .  36  Kan.  1 ^9 

State  V.  Bohan,  19  Kan.  28 599,  608 

State  V.  Calhoun,  50  Kan.  523 109.  212 

State  V.  Cash ,  38  Kan .50 : 807 

State  V.  City  of  Emporia,  57  Kan.  710 '.  709 

State  V.  Clark,  60  Kan.  450 424 

Statev.  Crawford,  11  Kan.  32 230,  608 

State  V.  Crow,  53  Kan.  663 631 

State  V.  Earnest,  56  Kan.  31 612 

State  V.  Eberline,  47  Kan.  155 445 

State  V.  Poster,  30  Kan.  365 481 

State  V.  Garrett,  57  Kan.  132 620 

Statev.  Groning,  33  Kan.  18 807 

State  V.  Hewes,  60  Kan.  765 440 

State  V.  Hunter,  50  Kan.  302 208 

State,  ex  rel,,  v.  Irrigating  Co.,  40  Kan.  96 465 

State  V.  Jansen,  22  Kan.  498 807 

Statev.  Kornstett,  62  Kan.  221 209,  440 

State  V.  Kuhuke,  26  Kan.  405 635 

State  V.  Lane,  11  Kan.  458 102 

Statev.  Lee,  32  Kan.  360 476,  481 

State  V.  McGaffin,  36  Kan.  315 436,  440 

State  V.  Medlicott,  9  Kan.  257 226 

State  V.  Nye,  32  Kan.  201 630,  635 

State  V.  O'Neil,  51  Kan.  651 440 

State  V.  Page,  60  Kan.  664 424 

State  V.  Petty,  21  Kan.  54 25,    29 

Statev.  Potter,  15  Kan.  303 618 

Statev.  Powell,  61  Kan.  81 473,  807 

Statev.  Schweiter,27  Kan.  499 630 

Statev.  Smith,  13  Kan.  298 633 

Statev.  Start,  60  Kan.  256 226 

Statev.  Suppe,  60  Kan.  566 270 

Statev.  Wichita  County,  59  Kan.  512 495 

Statev.  Williams,  60  Kan.  837 273 

State  V.  Williams,  61  Kan.  739 273 

Statev.  Wilson,  61  Kan.  791 621 

Statev.  Zimmerman,  47  Kan.  242 481 

State,  ex  reLy  v,  Bowker,  4  Kan.  115 552 

State,  ex  rel.,  v.  Brayman,  35  Kan.  714 104 

State,  ex  rel.,  v.  Comm'rs  of  Shawnee  Co.,  28  Kan.  431.. ..  839 

Stevens  v.  Thompson,  5  Kan.  305 861 

St.  L.  K.  &  S.  W.  Rly.  Co.  V.  Morse,  50  Kan.  99 524 

St.  L.  L.  &  D.  Rid.  Co.  V.  Wilder,  17  Kan.  239 413 

St.  L.  A  S.  P.  Rly.  Co.  V.  Ritz,  33  Kan.  404 759 

Stratton  V.  MoCandless,  27  Kan.  296 142 
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Street  Rly.  Co.  v.  Stone,  54  Kan.  83 66 

Sutphen  Y.  Sutphen,  30  Kan.  510 157 

Taye  V.  Carr,  37  Kan.  141 468 

Tefft  V.  Citizens*  Bank.  36  Kan .457 702 

Tennis  v.  Rapid  Transit  Rly.  Co.,  45  Kan.  503 257 

Territory  of  Kansas  v.  Wm.  S.  Reybum,  McCahon,  134 633 

Thifllerv.  Miller,  53  Kan.  520 740 

Thornburgh  v.  Cole,  27  Kan.  490 197 

Tillsonv.TheState.  29Kan.  452 480 

Tootle  V.  Berkley,  60  Kan.  446 702 

Town  Co.  V.  Fletcher,  46  Kan.  524 467 

Town  Co.  V.  Morris,  43  Kan.  282 467 

Town  Co.  V.  Swigrart,  43  Kan.  292 467 

Tulloss  V.  City  of  Sedan,  31  Kan.  165 640 

U.  P.  Rly.  Co.  V.  Adams,  33  Kan.  427 257 

U.  P.  Rly.  Co.  V.  Dunden,  37  Kan.  1 690 

U.  P.  Rly.  Co.  V.  Fray.  43  Kan.  750 759 

Vandiver  v.  Vandiver,  20  Kan.  501 520,  769 

Waterson  Y.  Devoe,  18  Kan.  223 845 

Weaver  V.  Young,  37  Kan.  70 860 

Weichselbaum  Y.  Curlett,  20  Kan.  709 320 

Williams  Y.  Ostrander,  46  Kan.  591 333 

Wolf  V.  Washer,  32  Kan.  533 264 

Wolfley  Y.  McPherson,  61  Kan.  492 6 

Wood  Y.  Fowler,  26  Kan.  682 161,370,  373 

Woodruflf  V.  Baldwin,  23  Kan.  491 545 

Woodwortb  V.  Bowles,  61  Kan.  569 244,283,401,  404 

W.  &  W.  Rid.  Co.  V.  Thayer,  54  Kan.  259 414 

CHALLENGES  FOR  CAUSE— See  "  Juby  and  Jubors,"  7,  8. 

CHANGE  OF  VENUE  — See  "Pbactioe  DiffTRicr  Coubt," 
6-8;  "Practticb,  Justiob  of  the  Pkaob,*'  2,  5. 

CHATTEL  MORTGAGES: 

L  After-acquired  Property.— Contracts  with  referenoe 
to  after-acquired  property  may  be  upheld  as  between  the 
parties,  but  they  are  not  to  be  treated  as  chattel  mort- 
gages. No  one  can  mortgage  property  which  does  not  ex- 
ist or  which  does  not  belong  to  him.    Townsend  v.  Aliens  813 

9.  Brick-yard.— In  a  lease  of  a  brick-yard  it  was  stipu- 
lated that  the  landlord  should  have  a  lien  on  the  clay  in 
the  bank  and  upon  the  brick  manufactured  therefrom. 
Heidi  that  the  mortgage  contract  did  not  create  a  lien  on 
the  brick  not  manufactured  or  in  existence  when  the  mort- 
gage was  executed.    Id 811 

8.  Consideration.— Right  of  set-off  may  be  waived,  and  an 
agreement  by  the  partv  havinp  the  larger  claim  to  pay  to 
the  other  the  amount  claimed  m  cash,  upon  the  latter's  se- 
curing by  mortgage  the  amount  of  his  indebtedness  to  the 
former,  the  mortgage  being  given,  is  founded  upon  suffi- 
cient consideration  and  is  valid.    Stacy  v.  Cook 50 

4.  Replevin. — Where  an  action  in  replevin  under  a  chattel 
mortgage  is  brought  by  a  party  who  is  not  the  owner  of 
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the  note,  it  is  not  prejudicial  error,  as  to  such  party,  to  re- 
fuse to  permit  the  real  owner  of  the  note  to  iDterpleacL 
Bohart  V,  Buckingham. 658 

5.  Trusts  and  Trnstees.— Person  charged  with  the  du^ 
of  selliog  certain  corporation  stock  to  pay  encumbrances 
on  the  property  held  not  to  be  a  trustee  and  not  forbidden 
to  buy  liens  prior  to  his  own.    Harrison  v.  Mvlvane ....  451 

CHECKS— See  *«Bank8  and  Banking,"  5-7. 
CHEROKEE  COUNTY  COURT— See  "Elbctions,"  6. 

CITIES  AND  CITY  OFFICERS; 

1.  Appeals  to  Supreme  Court.— Act  of  1801  does  not 
confer  upon  a  city  of  the  first  class  the  right  of  appeal 
from  the  district  court  to  the  supreme  court.  Topeka  v. 
Wood 809 

2.  Bxclusiou  of  Land.— Jury  finding  that  no  private 
right  would  be  injured  by  the  exclusion  of  a  tract  from  the 
city  boundaries  is  controlling  on  the  court,  and  the  latter 
cannot  refuse  the  relief  asked  because  in  its  judgment  the 
rights  of  bondholders  would  be  endangered.  In  re  Rob- 
inson  4S6 

3.  Terms  <' public  loss  and  inconvenience"  or  '* publio 

right"  construed.    Id 427 

4.  Ordinances.— Law  providing  that  the  repeal  of  a  stat- 
ute does  not  affect  any  right  accrued,  duty  imposed  or 
penalty  incurred  thereunder  has  no  application  to  city 
ordinances.    Denning  v.  Yount 217 

5.  Personal  Injuries.— It  is  the  duty  of  a  city  to  keep  its 
streets  reasonaoly  safe  and  convenient  for  aU  those  who 
rightfully  use  them  or  who  have  occasion  to  pass  over 
them  for  purposes  of  business,  convenience,  or  pleasure. 
Kansas  City  v,  Orr ttl 

6.  Where  a  railway  is  built  upon  a  street  by  authority 

of  a  city,  and  a  railway  employee  m  the  performance  of  lua 
ordinary  duties  walks  over  the  street,  and  is  injured  by 
reason  of  a  defect  in  the  street  of  which  the  city  has  or 
should  have  knowledge,  the  city  is  liable  for  the  injuries 
sustained.    Id 61 

7.  Fact  that  one  who  is  injured  through  the  negli- 
gence of  another  is  violating  the  Sunday  law  will  not  pre- 
vent a  recovery  for  personal  injuries  resulting  from  such 
negligence.    Id 62 

8.  Fact  that  a  railway  company  contracted  with  a  city 

to  construct  and  keep  its  tracks  in  a  safe  condition  at  the 
crossings  does  not  relieve  the  city  from  its  duty  to  keep 
its  streets  in  a  reasonably  safe  condition  or  relieve  it  from 
liability  for  the  consequences  of  its  negligence.    Id 62 

9.  Terms  "travel '*  and  "  traveler  '*  are  not  to  be  given 

a  narrow  and  restricted  meaning,  but  are  to  be  held  to  em- 
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brace  such  leeritimate  uses  as  maj  be  made  by  persons 
passing  over  the  street  while  engaged  in  any  of  the  duties 
oflife.    Id 65 

10.   City  is  not  required  to  prepare  and  maintain  its 

streets  for  unusual  and  extraordinary  usee.    Id 65 

11.  Police  Court*— Justice  of  the  peace  is  not  eligible  to 
the  office  of  police  judge  of  a  city  of  the  second  class,  but 
if  the  latter  be  absent,  sick,  or  disqualified,  a  justice  may 
act  for  him.    In  re  Corum 271 

12.  Where  a  person  acting  as  police  judge  is,  at  least,  a 

de  facto  court,  the  decisions  made  and  judgments  ren- 
dered by  him  are  not  void,  and  his  title  to  office  is  not  sub- 
ject to  collateral  attack.    Id 271 

13.  School  Grounds.— CilT  council  cannot  lawfully  devote 
to  school  purposes  grounds  which  had  been  dedicated  by 
the  original  owner  to  other  public  purposes.  Board  of 
Education  v,  Kansas  Cdy 374 

14.  Taxation. — Where  a  mayor  signs  a  paving  petition, 
undertaking  to  represent  certain  property  which  in  reality 
belongs  to  the  county,  that  fact  not  beiug  shown  by  the 
petition,  an  action  to  enjoin  the  assessment  must  be  brought 
within  thirty  days.    Kansas  City  v.  Chray 198 

15.  City  engineer's  estimate  is  not  open  to  attack  for 

want  of  detail,  after  the  period  of  limitation  has  elapsed. 

Id 198 

16.  Repeal  of  an  occupation- tax  ordinance  pending  a 

suit  to  recover  commissions  does  not  give  validity  to  a 
transaction  which  was  unlawful  when  performed.  Den- 
ning v.  Yount 218 

17.  License-taxes,  whether  for  regulation  or  revenue,  or 

both,  may  be  imposed,  and  the  amount  and  the  method 
are  left  to  legislative  discretion  and  judgment;  aod  courts 
should  not  interfere  except  in  cases  of  gross  abuse  of  such 
discretion.    In  re  Martin, ...» 638 

18.   On  merchants  they  may  be  graduated  according  to 

assessed  valuation  or  capital  employed,  and  a  departure 
therefrom  will  not  necessarily  defeat  the  taxes.    Id 639 

19.   License-taxes  of  the  city  of  Oswego  held  not  to 

manifest  an  abuse  of  discretion  nor  an  invalidity  of 
method.    Id .^ 639 

20.  Act  of  1895  repeals  the  provision  that  penalties  ac- 
cruing upon  taxes  levied  in  cities  of  the  first  class  for 
city  purposes  **  should  be  credited  to  the  county  fund." 
Sedgwick  County  v.  Wichita 704 

21.  As  the  law  of  this  state  now  stands,  cities  of  the 

first  class  are  entitled  to  receive  from  the  county  treasurer 
of  the  counties  in  which  such  cities  are  located  their  **  pro- 
portion of  penalties  and  interest*'  accruing  upon  delinquent 
taxes.    Id 704 
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22.  As  to  taxes  levied  in  such  city  for  school  purpossBt 

the  penalties  chan^  thereon,  if  they  become  delinqaent, 
most  "be  credited  to  the  county  fund,"  while  the  interest 
must  be  paid  to  the  board  of  education.    Id 704 

23.  Where  a  city  has  let  a  contract  for  a  sewer,  but 

has  not  appropriated  the  cost  or  caused  any  tax  to  be  as- 
sessed, an  action  by  a  property  owner  to  enjoin  the  levying 

of  a  tax  is  premature.    KanBcm  City  v.  Smiley 718 

2i.  Vacation  of  Streets«-~Owner  of  certain  property  mort- 
gaged the  same  by  definitely  describing  the  lots.  After- 
wfl^  the  street  was  vacateo.  Held,  mat  the  mortgage 
did  not  create  a  lien  on  the  strip  acquired  by  reversion. 
Railway  Co.  v.  Sharpless 841 

25.  Water  Companies.— Act  of  1897,  requiring  water-sup- 
ply companies  to  file  statements  with  city  clerks,  applies 
to  companies  existing  at  the  time  of  its  passage  and  is 
valid.    Leaventoorth  v.  Water  Co 643 

26.  Water- works.— Section  12  of  the  act  of  1897,  providing 
for  the  acquisition  of  water-works  property  by  condemna- 
tion proceedings,  is  unconstitutional.  Enterprise  v. 
Smith 816 

27.  Word  "purchase,"  in  the  title  to  the  act  providing 

for  the  acquisition  of  water- works  property  by  cities,  con- 
strued and  defined.    Id 816 

CIVIL  CODE— See  "Statdtks  Cited,  Constbued,  ob  Ap- 
plied." 

CIVIL  DEATH— See  "Descents  and  Distributions,"  8. 

CLEARING-HOUSE— See  "Banks  and  Banking,"  5-7. 

COPPEYVILLE  COURT— See  **  Constitutional  Law,"  6. 

COLLATERAL  ATTACK— See  "Cities  and  City  OffiobbSi" 
12;  ** Habeas  Corpus,"  1;  ••Judgments,"  3-7. 

COLLATERAL  SECURITY— See  ••Insurance."  2. 

CONDEMNATION  PROCEEDINGS— See  ••Cities  and  Cmr 
Officers,"  25,  26;  ••Insane  Astlums;"  ••Railroads," 
27-29. 

CONDITIONAL  JUDGMENT-See  ••Judgments,"  8-10. 

CONDITIONAL  SALE— See  ••Contracts,"  8,  9. 

CONDITIONS  PRECEDENT: 

L  Action  on  Executor's  Bond.— Action  cannot  be  main- 
tained on  an  executor's  bond  until  an  acoounting  has  been 
had  in  the  probate  court,  a  liability  ascertained,  and  an  op- 
portunity afforded  the  former  executor  to  discharge  it, 
unless  there  has  been  a  refusal  to  make  such  final  settle- 
ment.   Hudson  V,  Barratt 138 
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CONDITIONS  PRECEDENT— Continubd: 

2.  Demand  and  Tender.— Where  time  is  not  made  of 
the  essence  of  a  contract  in  writing,  it  can  nevertheless  be 
made  so  by  a  performance,  or  tender  of  performance,  bj 

'  one  party  and  a  demand  on  the  other.    Icoberta  v.  Yaw^    43 

8.  Obligors  in  a  bond  for  a  deed,  upon  default  by  the 

obligee,  are  entitled  to  a  decree  quieting  their  title,  with- 
out first  returning  to  the  obligee  the  amount  paid  by  him 
on  the  contract.    Id 43 

4.  Ejectment. — Prepayment  for  right  of  wa^  may  be 
waived,  and  when  the  railroad  company,  relymg  on  the 
waiver,  takes  possession  and  expends  large  sums  of  money, 
the  owner  will  be  estopped  to  reclaim  the  land  or  main- 
tain ejectment.    Williama  v.  Railway  Co 412 

5.  Intervention  by  Stockholders.— How  and  when 
stockholders  of  a  corporation  may  intervene  in  a  suit  and 
defend  for  the  company.    Fitzwater  v.  Bank 168 

CONFESSION  OF  CRIME— See  "Criminal  Law,"  12. 

CONSTITUTIONAL  LAW: 

1.  Abstracters* — Act  relating  to  abstracters  held  constitu- 
tional.   Allen  V.  Hopkins 175 

2.  Acquiesceuse* — It  is  proper,  in  determining  the  validity 
of  the  statute,  to  consider  whether  it  has  long  been  followed 
aod  acquiesced  in  without  a  question  as  to  its  constitution- 
ality being  raised.    Manley  v.  Park 662 

3.  Appraisement.— Act  repealing  appraisement  law  held 
valid.    Phelps  v.  Trust  Co 529 

4.  Foreigrn  Executors.— Act  providing  that  foreign  ex- 
ecutors may  sue  and  be  sued  in  any  court  in  this  state 
held  constitutional.    Manley  v.  Park 553 

5.  Habeas  Corpus. — Where  a  defendant  in  a  felony  case 
does  not  raise  the  question  of  the  constitutionality  of  the 
trial  coprt,  he  waives  his  rii^ht  to  raise  it  upon  an  applica- 
tion for  a  writ  of  habeas  corpus.    In  re  Brown 648 

6.  Jud^e  pro  Tern, — Unconstitutionality  of  chapter  108, 
Laws  of  1897,  relating  to  a  judge  pro  tern,,  admitted  by 
the  attorney-general.    In  re  Hewes 290 

7.  Jncl^ment. — Judgment  is  a  statutory  lien  which  may  be 
modified  or  abolished  by  the  legislature  before  rights  be- 
come vested  under  it.     yVilliams  v.  Railway  Co 412 

8.  Judgment  lien  may  be  superseded  by  the  law  au- 
thorizing condemnation  proceedings,  and  the  railroad 
company  will  acquire  an  easement  free  from  all  judgment 
Hens.    Id 412 

9.  Legrt^lizinsr  Warrants.— Act  of  1895,  legalizing  certain 
warrants  of  Wallace  county,  issued  under  the  gopher-  • 
soalp   act,   held    unconstitutional.     Felix  v.    Wallace 
County 832 
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CONSTITUTIONAL  LA W— Continued  : 

10.  Legislative  Power. — Legislature  cannot  substitute  its 
judgment  in  a  disputed  matter  for  that  of  a  court  engaged 
in  nie  work  of  administering  justice  by  orderly  methixls. 
The  merits  of  an  existing  defense  which  may  be  pleaded  in 
resistance  against  an  asserted  liability  can  be  affected  only 

by"  judicial,  and  not  by  legislative,  action.    Id 838 

11.  Legislature  is  powerless  to  charge  upon  a  county 

the  payment  of  a  demand  based  upon  services  which  have 
not  been  performed,  for  material  which  has  never  been  de- 
livered, or  for  money  borrowed  when  no  loan  has  been 
made.    Id 839 

12.  Taxation* — Whenever  the  valuation  of  property  in  any 
county  is  changed  by  the  state  board  of  equalization,  the 
coun^  commissioners  may  use  such  valuation  as  a  basis 
for  levies  for  all  purposes,  but  are  not  bound  so  to  do,  and 
their  refusal  is  not  a  violation  of  the  constitutional  pro- 
yision.     Oeary  County  v.  Railway  Co 168 

13.  Act  providing  for  the  purchase  by  the  county  of 

lands  sold  for  delinquent  taxes  held  constitutional.  Big- 
ger V.  Ryker 482 

14.  Where  injunction  is  brought  to  restrain  the  collec- 
tion of  intf^rest  accumulated  during  the  pendency  of  a 
prior  action  to  enjoin  the  collection  of  the  tax,  and  it  ap- 
pears that  in  such  prior  action  the  defendants  joined  issue 
on  the  legality  of  the  tax,  and  final  judgment  was  rendered 
sustaining  the  tax,  it  was  held^  that  the  question  of  the 
constitutionality  of  the  law  is  res  Judicata.  Railway 
Co,  V,  Labette  County 550 

16.  Water  Companies. — Act  of  1897,  re<^uiring  water-sup- 
ply companies  to  file  statements  with  city  clerks,  applies 
to  companies  existing  at  the  time  of  its  passage  and  is 
valid.    Leavenworth  v.  Water  Co 643 

16.  Water-works.— Section  12  of  the  act  of  1897,  provid- 
ing for  the  acquisition  of  water- works  property  by  con- 
demnation proceedings,  is  unconstitutional.    Enterprise 

V.  Smith 815 

17.  Words  and  Phrases.— There  is  of  ten  no  way  by  which 
our  duty  to  uphold  and  cause  the  execution  of  the  acts  of 
legislature  can  be  performed  without  transposing,  inter- 
polating and  eliminating  words  and  phrases  so  as  to  give 
effect  to  the  obvious  legislative  intent.    Allen  v.  Hopkins^  182 

CONSTRUCTIVE     SERVICE -See    "Pbactiob,    District 
Court,"  10-12. 

CONTRACTS: 

L  Abstracter. — Finding  in  an  action  on  an  abstracter's 
bond  held  to  show  privity  of  contract  between  the  parties. 
Allen  V.  Hopkins 175 

2.  Acceptance.— Contract  may  oriorinate  in  an  advertise- 
ment or  offer  addres3<'d  t'»  the  public  generally,  and  if  the 
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CONTRACTS— Continued  : 

offer  be  accepted  by  any  one  in  good  faith,  without  quali- 
fications or  conditions,  it  will  be  sufficient  to  convert  it 
into  a  binding  obligation.     Seymour  v,  Armstrong 720 

3.  If  the  acceptor  affix  conditions  to  his  acceptance 

not  comprehended  in  the  proposal,  there  can  be  no  agree- 
ment without  the  assent  of  the  proposer  to  the  conditions. 
Id 72a 

L  After-acquired  Property. —Con tracts  with  reference 
to  after- acquired  property  may  be  upheld  as  between  the 
parties,  but  they  are  not  to  be  treated  as  chattel  mort- 
gages. No  one  can  mortgage  property  which  does  not  exist 
or  which  does  not  belong  to  him.     Townaend  v.  Allen, . .  313 

5.  Agreement  to  Devise  Liand.— Agreement  to  devise 
land  may  be  enforced  against  heirs  or  devisees  by  an  ac- 
tion for  specific  performance.    Newton  v,  Lyon 306,  651 

6.  Facts  stated  in  a  petition  held  to  be  sufficient  alle- 
gations of  a  note  or  memorandum  in  writing  of  an  agree- 
ment to  devise  real  estate  to  satisfy  the  statute  of  frauds. 

Id 306,  651 

7.  Assigrnment  of  Insurance  Policy. — Assignment  of 
an  insurance  policy  on  the  life  of  a  husband,  made  by  the 
wife,  as  collateral  security  for  the  payment  of  a  judgment, 
held  invalid.    Price  v.  Bank 743 

8.  Conditional  Sale. — In  conditional  Fales  of  personal 
property,  a  reservation  of  title  in  the  seller  may  be  implied 
from  the  conduct  of  the  parties  and  the  facts  and  circum- 
stances of  the  case,  and  need  not  be  made  in  the  form  of 

an  express  agreement.    McManua  v,  Waltera 128 

9.  Held,  in  the  above  case,  that  it  was  error  to  refuse 

to  instruct  a  jury  on  the  theory  of  a  claim  by  a  seller  of  an 
implied  reservation  of  title.    Id 128 

10.  Consideration.— Right  of  set-oflf  may  be  waived,  and  an 
agreement  by  the  party  having  the  larger  claim  to  pay  to 
the  other  the  amount  claimed,  in  cash,  upon  the  latter^s 
securing  by  mortgage  the  amount  of  his  indebtedness  to 
the  former,  the  mortgage  being  given,  is  founded  upon 
sufficient  consideration  and  is  valid.    Stacy  v.  Cook 50 

11.  Agreement  to  forbear  and  forbearance  from  issuing 

execution  on  a  judgment,  which  clearly  has  no  legal  exist- 
ence and  on  which  no  execution  could  lawfully  issue,  are 
not  sufficient  consideration  for  a  new  promise  on  the  part 

of  a  supposed  judgment  debtor.    Price  v.  Bank 743 

12.  Agreement  to  forbear  to  do  an  act  which  a  party 

has  no  legal  right  to  do  cannot  constitute  a  sufficient  con- 
sideration for  a  promise  and  undertaking  on  the  part  of 
another.    Id 1^ 

13.  Conveyance.- Obligors  in  a  bond  for  a  deed,  upon  de- 
fault by  the  obligee,  are  entitled  to  a  decree  quieting  their 
title,  without  first  returning  to  the  obligee  the  amount 
paid  by  him  on  the  contract.    Boberts  v.  Yaw 4o 


Digitized  byLjOOQlC 


590         SUPREME  COURT  OF  KANSAS. 

DONTBACTS— CoNTiNDBD : 

14.  ObjectioDS  to  the  form  of  a  deed  prepared  by  the 

vendee  for  execution  by  the  vendor  are  immaterial  where 
the  vendor  refuses  absolutely  to  accept  the  purchase-price 
or  to  execute  any  deed  or  conveyance.  Choosey  v.  Cond- 
ley 854 

16.  Extension  Agreement.— Husband,  without  the  con- 
sent of  the  wife,  cannot,  by  contract  with  the  mortgaf^ee, 
extend  the  duration  of  a  mortgage  lien  on  the  homestead. 
Bank  v,  Hardman 242 

16.  Illegal.— Repeal  of  an  occupation-tax  prdinance  pending 
a  suit  to  recover  commissions  does  not  give  valiaity  to  a 
transaction  which  was  unlawful  when  performed.  Den- 
ning v.  Yount 218 

17.  Contract  made  contrary  to  certain  statutes  is  not 

unenforceable,  in  the  absence  of  a  declaration  in  such 
statutes  prohibiting  its  enforcement.    Baitey  v.  Bank  . .  391 

18.  Contract  to  sell  intoxicating  liquors  by  a  drugfgist 

with  a  permit  to  a  person  without  a  permit  is  illegal,  and 
the  purchaser  may  rescind  it  at  any  time  before  it  is 
finally  executed.     Stansfteld  v.  Kunz 797 

19.  One  who  does  not  hold  a  druggist's  permit  and 

who  agrees  to  purchase  a  stock  of  drugs  containing  intoxi- 
cating liquors,  paying  a  part  of  the  purchase  price,  is  not 
in  pari  delicto^  but  may,  before  the  contract  is  consum- 
mated, rescind  the  contract  and  recover  the  money  paid. 

Id 797 

20.  One  cannot  recover  damap^s  or  loss  based  on  an 

executory  contract  which,  as  to  hunself,  is  illegal,  because 

of  the  default  or  rescission  of  the  other  party.    Id 798 

21.  Limited  Ticket.— Limited  ticket  held  not  to  be  ambig- 
uous, and  that  the  acceptance  of  the  same  and  its  use  con- 
stitute a  contract  in  writing  which  cannot  be  contradicted 

or  varied  by  parol  evidence.    Railroad  Co,  v.  Price  ....  327 

22.  Optional.— Optional  agreement  for  land,  although  uni- 
lateral at  its  inception,  becomes  absolute  if  the  option  be 
accepted  as  speeified,  and  it  will  be  enforced.     Chadsey 

V.  Coudley 858 

23.  Parent  and  Child.— Conveyance  of  land  by  parent  to 
child  for  services  upheld,  though  prejudicial  to  father's 
other  creditors.    Mitchell  v.  Simpson 343 

24.  Parol  Testimony.— Where  a  term  employed  in  a  writ- 
ten contract  has  a  meaning  different  from  the  ordinary 
meanlDg  when  used  in  connection  with  a  trade  or  business, 
eyidence  is  admissible  to  show  such  meaning  and  the  sense 
in  which  it  was  used  by  the  parties.  Seymour  v.  Arm- 
strong 720 

25.  Partnership.— Where  one  party  furnishes  money  to  buy 
the  cattle  and  the  other  performs  the  labor  of  buying  and 
shipping  them,  the  profits  to  be  shared  and  the  losses 
borne  equally,  they  are  partners  and  a  suit  for  damages 
for  injury  to  the  cattle  must  be  brought  in  the  name  of 
both.    Railway  Co.  v.  Hucklebridge 506 
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CONTRACTS— CoifnNUED : 
96.  Railroad*crossingrs.— Fact  that  a  railway  oompanj 
contracted  with  a  city  to  construct  and  keep  its  tracks  in 
a  safe  condition  at  the  crossings  does  not  relieve  the  city 
from  its  duty  to  keep  its  streets  in  a  reasonably  safe  con- 
dition or  relieve  it  from  liabilitv  for  the  consequences  of  its 
negligence.    KansaB  City  v.  Orr 62 

27.  Termination.— If  a  termination  of  a  contract  be  au- 
thorized by  the  language  employed,  then,  said  termina- 
tion being  permitted,  the  exercise  of  the  right  so  to  do  is 
not  a  breach,  and  if  not  a  breach,  it  must  be  a  perform- 
ance. If  a  contract  permits  its  destruction  by  the  parties, 
that  destruction  is  merely  carrying  out  the  terms  of  the 
agreement  and  nothing  more.    Johnston  v.  Boweraook,  160 

28.  Time. — Where  time  is  not  made  of  the  essence  of  a 
contract  in  writing,  it  can  nevertheless  be  made  so  by  a 
performance,  or  tender  of  performance,  by  one  party  and 

a  demand  on  the  other.    Roberta  v.  Yaw 43 

29.  Water-power. — Oral  contract  for  water-power  con- 
strued, and  held,  that  its  enforcement  was  not  prohibited 

by  the  statute  of  frauds.    Johnaton  v,  Boweraook 148 

90.  Right  to  use  power  created  by  an  accumulation  of 

water  above  a  dam  in  the  Kansas  river  may  be  granted  by 
parol.    Id 148 

31.  Words  and  Phrases.- When  persons  carrymg  on  a 
trade  or  business  give  to  words  and  phrases  a  technical  or 
peculiar  meaning,  they  will  be  presumed  to  have  con- 
tracted with  reference  to  such  meaning  or  usage,  unless 
the  contrary  appears.    Seymour  v,  Armatrong 790 

CONTRACTOR- See  "Damages,"  6,  7. 

CONTRIBUTORY  NEGLIGENCE —See  "Citibs  and  Citt 
Officers,'*  6-10;   "Damages;"  "Railroads." 

CONVEYANCES: 

1.  Abstracter's  Bond.— Sureties  on  an  abstracter's  bond 
are  not  released  by  an  extension  of  time  granted  by  a 
vendee  to  the  vendor  to  make  good  his  covenants  of  war^ 
ranty  against  encumbrances.    Allen  v.  Hopkina 176 

2.  Bond  for  Deed.~Obligors  in  a  bond  for  a  deed,  upon 
default  by  the  obligee,  are  entitled  to  a  decree  quieting 
their  title,  without  first  returning  to  the  obligee  the 
amount  paid  by  him  on  the  contract.   Roberta  v.  Yaw, . .    48 

8.  Breach  of  Warranty. — To  constitute  a  breach  of  the 
covenant  for  quiet  enjoyment,  the  eviction  of  the  cove- 
nantee must  have  been  under  a  lawful  and  paramount 
title,  which  existed  and  was  outstanding  when  the  convey- 
ance by  the  covenantor  was  made.    Bedell  v.  Chriaty, . .  760 

4.  Fraud. — Conveyance  made  with  intent  to  defraud  cred- 
itors is  *'  utterly  void  and  of  no  e£fect"  as  to  such  creditors 
or  others  holding  under  them.     Thomaa  v,  Rauer 668 
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CONVEY  ANCES— Continued  : 

5.  Where  an  administrator  occupies  a  position  antago- 
nistic to  the  interests  of  creditors,  and  refuses,  upon  their 
request,  to  institute  a  proceeding  to  reach  the  property 
fraudulently  transferred,  a  creditor  may  bring  an  action  to 
set  aside  the  couTeyance,  making  the  administrator  and 
others  interested  defendants.     Barker  v,  Battey 584 

6.  Probate  court  could  not  a£ford  such  creditor  an 

adequate  remedy  and  the  action  was  properly  brought  in 
the  district  court.    Id 584 

7.  In  an  action  to  set  aside  a  fraudulent  conveyance, 

the  statute  of  limitations  begins  to  run  at  the  time  of  the 
discovery  of  the  fraud  and  not  at  the  time  of  the  delivery 

of  the  deed.    Brown  v.  Brown CGS 

8.  Where  a  fraudulent  conveyance  was  made  by  hus- 
band and  wife  and  the  huebaod  died  before  the  action  was 
brought  to  set  it  aside,  a  child  born  6ubse<)uently  to  the 
conveyance  is  a  proper  party  and  may  join  with  the  widow 

as  plaintiff  therein.    Id 665 

9.  Fact  that  certain  words  used  in  furtherance  of  a 

fraudulent  conveyance  were  not  directly  addressed  to  the 
person  designcH^  to  be  defrauded,  in  whose  presence  they 
were  thus  spoken,  or  that  such  words,  if  employed  in  good 
faith,  would  ordinarily  import  a  negotiation,  does  not  ren- 
der the  fraud  unassailable  by  action.    Id 666 

10.  Where  a  defendant  asserts  that  he  is  only  a  nomi- 
nal party  and  that  another  is  the  real  party  in  interest,  he 
cannot  be  heard  to  complain  if  the  court  admits  the  ad- 
missions of  such  real  party  in  interest.    Id 666 

11.  Where  a  son  purchases  a  farm  with  funds  furnished 

by  his  mother,  takes  title  in  his  own  name,  and  the  mother, 
with  full  knowledge  of  the  facts,  treats  the  farm  for  many 
years  as  belonging  to  her  son  and  makes  no  complaint  re- 
garding the  title,  out  acquiesces  in  what  has  been  done,  it 
will  be  presumed,  after  the  death  of  the  son,  that  the  deed 
conformed  to  the  intention  of  the  parties,  and  a  resulting 
trust  in  favor  of  the  mother  will  not  be  presumed.    Id,..  667 

12.  Mortgrage. — One  in  possession  without  title  cannot 
maintain  an  action  to  quiet  title  as  against  the  holder  of 
the  legal  title,  under  a  deed  absolute  in  form,  to  which 
deed  the  plaintiff  is  not  a  party,  on  the  ground  that  the 
deed  is  in  fact  a  mortgage  and  that  the  debt  secured  by  it 

is  barred.    Burditt  v,  Burditt 676 

IB.  Parent  and  Child. — Conveyance  of  land  by  parent  to 
child  for  services  upheld,  though  prejudicial  to  father's 
other  creditors.    MUohell  v,  Simpson 343 

14.  Parsons  Insane  Asylam.— Legislative  committee  was 
not  invested  with  power  to  purchase  or  fix  a  price  for  the 
sito  for  the  Parsons  insane  asylum.  That  power  belongs 
to  the  state  board  of  charities.  It  was  the  duty  of  the 
committee  to  select  the  site,  and  of  the  state  board  of 
charities  to  procure  it.    Hornaday  v.  The  State 829 
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CONVEY  ANCES— Continued  : 

15.  Public  Use.— Rule  is  that,  in  the  case  of  those  acting  on 
behalf  of  the  public,  there  is  do  power  to  agree  as  to  the 
oompeopatioQ  to  be  giveo  to  the  landowner  wnere  his  prop- 
erty is  sought  to  be  taken  for  public  use,  unless  it  is  given 

by  the  statute,  either  expressly  or  by  implication.    Id.,.  890 

16.  Rents  and  Profits.— Purchaser  of  real  estate  at  mort- 
gage foreclosure  sale  does  not  acquire,  by  his  mere  pur- 
chase of  the  property,  any  right  to  the  rents  and  profits 
growing  out  of  it  prior  to  the  sale.    Jackson  v.  King 850 

17.  Specific  Performance. — Agreement  to  devise  land  may 
be  enforeed  against  heirs  of  devisees  by  an  action  for  spe- 
cific performance.    Newton  v,  Lyon ^)6,  651 

18.  Facts  stated  in  a  petition  held  to  be  sufficient  alle- 
gations of  a  note  or  memorandum  in  writing  of  an  agree- 
ment to  devise  real  estate  to  satisfy  the  statute  of  frauds. 

Id 306,  651 

19.  Optional  agreement  for  land,  although  unilateral 

at  its  inception,  becomes  absolute  if  the  option  be  accepted 
as  specified,  and  it  will  be  enforced.  Chadaey  v,  Cond- 
ley 853 

20.  Objections  to  the  form  of  a  deed  prepared  by  the 

vendee  for  execution  by  the  vendor  are  immaterial  where 
the  vendor  refuses  absolutely  to  accept  the  purchase-prioe 

or  to  execute  any  deed  or  oonveyance.    Id 854 

21.  Trusts  and  Trustees,— Findings  held  to  show  that 
conveyance  to  a  bank  was  upon  sufficient  consideration 
and  subsequently  ratified  by  the  directors,  and  that  the 
bank,  by  parting  with  the  consideration  received,  is  es- 
topped to  repudiate  the  transaction.  Bank  v.  Hutchin- 
son        9 

22.  Way  of  Necessity.— Where  a  deed  to  a  farm  excepts  a 
railroad  right  of  way,  the  grantee  is  not  entitled  to  a  way 
of  necessity  from  one  part  of  the  land  to  another  divided 

by  the  strip  excepted.    Railway  Co,  v,  Conlon 416 

OONVIOTS-See  "Criminal  Law." 

CONVICT  UNDER  SIXTEEN— See  "  Crimwal  Law,"  38. 
CORAM  NOBIS— Qee  "Praotiob,  District  Court,"  13,  U. 
CORONER'S  JURY-See"  Damages,"  7. 

CORPORATIONS: 

1.  Abstracter's  Bond. — Abstracter's  bond  examined,  and 
held,  that  it  purported  to  be  the  bond  of  a  corporation 
and  not  of  a  partnership,  and  that  the  sureties  are  es- 
topped to  deny  the  truth  of  the  recitals.  Allen  v.  Hop- 
kins 175 

2.  Conditional  Judfirment.— Judgment  against  a  cor- 
poration for  the  issuance  of  stock,  or  in  default  thereof  for 
its  value,  held  to  be  conditional  and  void  as  to  the  money 
award  contained  in  it.    Mining  Co,  v.  Huff, 406 
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3.  Intervention  by  Stockholders.— How  and  when 
stockholders  of  a  corporation  may  intervene  in  a  suit  and 
defend  for  the  company.    Fitzwater  v.  Bank 163 

4.  liiability  of  Stockholders.— Dissolution  of  corpora- 
tion defined.    Brigham  v.  Nathan 243,  246 

t  5.  Extension  of  time  to  a  corporation  which  has  sus- 
pended business  does  not  extend  the  statutory  limitation, 
m  actions  against  stockholders.    Id 243 

6.  Word  "  business,"  in  the  statute  relating:  to  dissolu- 
tion of  corporations,  defined.    Id 24j6 

i      7.  Case  of  McLean  v,  Webster^  45  Kan.  644,  26  Pac. 

!  10,  followed  and  applied.     Cooper  v,  Ives 395 

8.  In  an  action  against  a  widow  and  sole  heir  of  a  de- 
ceased stockholder,  it  was  shown  that  the  widow  was  ex- 
ecutrix of  the  last  will  of  the  deceased,  appointed  in  New 
York,  where  he  resided  at  the  time  of  his  death,  and  that 
all  debts  and  legacies  had  been  paid.  There  was  no  ad- 
ministration in  this  state.  Heldj  that  she,  as  executrix, 
was  not  a  necessary  party,  and  that  the  action  could  not 
be  defeated  by  showing  that  there  was  personal  property 
in  New  York  in  the  hands  of  the  executrix  sufficient  to 
pay  plaintiff's  claim.    Id 395 

9.  Pleading". — Allegation  that  corporation  stock  is  "di- 
.    yided  into  100,000  shares,  of  the  par  value  of  one  dollar 

each,"  does  not  tender  an  issue  of  fact  as  to  the  market 
value  or  any  special  value  possessed  by  it.  Mining  Co. 
V.  Huff 405 

10.  Ratification. — Informal  or  irregular  action  of  the  board 
of  directors  or  agents  of  a  corporation,  which  was  within 
the  corporate  power,  may  be  cured  by  the  ratification  of 
the  stockholders.    Morisette  v,  Howard 463 

11.  Records. — Purchaser  of  proi>erty  from  corporation,  in 
the  absence  of  notice  to  the  contraiy,  has  a  right  to  as- 
sume that  the  record  showing  authority  to  make  the  sale 
was  correct  and  the  authority  formally  given.    Id 463 

12.  Riprhts.-  Strictly  private  corporation  has  the  same  rights 
to  its  property  as  an  individual,  and  may,  if  done  in  good 
faith  and  with  the  assent  of  its  stockholders,  discontinue 
business  and  dispose  of  its  assets.    Id 463 

13.  For  such  purpose,  the  acceptance  of  real  estate  by 

a  mercantile  company  in  part  payment  for  a  stock  of  mer- 
chandise will  not  condemn  or  defeat  the  sale.    Id 463 

14.  Service  of  Summons.— Service  of  summons  on  an 
officer  of  a  foreign  mortgage  loan  company  held  to  be  serv- 
ice on  the  corporation.     Watkins  v.  Elliott 291 

15.  Trnsts  and  Trustees.— Person  charged  with  the  duty 
of  selling  certain  corporation  stock  to  pay  encumbranoes 
on  the  property  held  not  to  be  a  trustee  and  not  forbidden 

to  buy  liens  prior  to  his  own.    Harrison  v.  MiUvane, . .  •  454 
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CORPORATIONS— Continued  : 
16.  Water   Companies.— Act  of   1897,  requiring  water- 
supply  companies  to  file  statements  with  city  olerks,  ap- 
plies to  companies  existing  at  the  time  of  its  passage,  and 
is  valid.    Leavenworth  v.  Water  Co,, 643 

COSTS-Bee  "  Bonds,"  14. 

COUNTER-CLAIM— See  "Answer." 

COUNTIES— See  **Damages,"  6, 7;  **Office  amd  Ofviobbs." 

COUNTY  ATTORNEY— See  "Insane  Asylums,"  2. 

COUNTY  COMMISSIONERS— See  "Office  and  Offiobbs, 
11-15. 

COUNTY  TREASURER— See  "Office  and  Officers,"  16-19. 

COUNTY  WARRANTS— See  "  CoNflrrrunoNAL  Law,"  »-11. 

COURT  OP   COMMON  PLEAS   FOR  CRAWFORD  AND 
CHEROKEE  COUNTIES: 

Not  Legally  Authorized.— Court  held  never  to  have 
been  legally  authorized.    In  re  Davis 231 

CRAWFORD  COUNTY  COURT— See  "Elections,"  5. 

CREDITORS— See  "  Corporations  ; "  "  Garnishment." 

CREDITOR»S  BILL— See  "Mobtgaoes,"  15;  "Trusts  and 
Trustees,"  1. 

CRIMINAL  CODE— See  "Statutes  Cited,  Construed,  or 
Applied." 

CRIMINAL  LAW: 

L  Absence  of  Defendant.- Irregular  proceedings  in  a 
felony  case,  in  response  to  a  request  by  a  jury  for  further 
instructions,  in  the  absence  of  the  defendant,  held  to  have 
been  cured  by  the  subsequent  proceedings  in  the  presence 
of  the  defendant.     The  State  v.  Hohhs 612 

2.  Appeal  by  City •— Act  of  1891  does  not  confer  upon  a 
city  of  the  first  class  the  right  of  appeal  from  the  district 
court  to  the  supreme  court.     Topeka  v.  Wood 809 

8.  Arrest  to  Compel  Payment  of  Money.— Arrest 

to  compel  payment  of  money  is  unjustifiable,    uamier  v. 
Squires 321 

4.  Bond  for  Appearance*— Justice  has  no  authority  to 
accept  a  deposit  of  money  in  lieu  of  bail  or  as  a  substitute 
for  a  recognizance.  Money  so  taken  remains  the  property 
of  the  defendant  and  may  be  recovered  by  him.  AppeU 
gate  v.  Young 100 

5.  Burglary*— Mere  possession  of  stolen  property,  to  raise 
the  presumption  of  guilt  of  the  burglary,  must  be  unaccom- 
panied by  any  reasonable  explanation  as  to  how  the  defend- 
ant came  by  the  goods.     The  State  v,  Oillespie 469 
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6.  We  do  not  think  that  mere  possession  of  goods  re- 
cently stolen,  even  in  connection  with  other  criminating 
circumstances,  is  sufficient  to  raise  the  presumption  of  guilt 

of  the  burglary,  as  a  matter  of  law.    Id 474 

7.  Instruments  not  exclusively  used  for  criminal  pur- 
poses, but  adapted  to  them,  may  be  shown  to  have  been  in 
defendant's  possession  several  months  before  the  offense 
and  may  be  admitted  in  evidence.  The  fact  that  they  may 
be  used  lawfully  and  were  not  recently  in  defendant's  pos- 
session goes  to  the  weight  and  not  to  the  admissibility  of 
the  evidence.     The  State  v,  Wayne ©6 

8.  Information  in  a  prosecution  for  burglary  held  suf- 
ficient.    The  State  v.  Moon 801 

9.  Evidence  in  a  burglary  case  held  sufficient  to  sus- 
tain the  verdict.    Id 802 

10.  Change  of  Venue.— Defendant  is  not  entitled  to  a 
change  of  venue  on  account  of  the  prejudice  of  the  judge 
when  the  judge,  by  statement  filed  in  court,  disavows  all 
feelinffs  of  prejudice  against  the  defendant,  and  when  there 
is  nothing  proved  against  the  judge  on  the  hearing  of  the 
motion  for  change  of  venue  showing  bias  or  prejudice  on 
his  part  toward  Qie  defendant.    The  State  v.  Qrinstead,  583 

U.  Circnmstantial  Evideuce.— Few  facts  or  a  multi- 
tude of  facts  proved,  all  consistent  with  the  supposition  of 
guilt,  are  not  enough  to  warrant  a  verdict  of  guilty.  In 
order  to  convict  on  circumstantial  evidence,  not  only  the 
circumstances  must  all  concur  to  show  that  the  defendant 
committed  the  crime,  but  they  must  be  inconsistent  with 
any  other  rational  conclusion.    The  State  v.  Andrews. . .  907 

12.  Confession.— Competency  of  a  confession  of  crime  de- 
fined.    The  State  v.  Komatett 222 

13.  Coram  J^o6i«.— Motion  for  a  writ  of  error  coram  nobis 
is  a  proceeding  in  the  principal  case  to  which  the  state 
was  a  party,  and  not  a  new  and  distinct  suit  brought  by 
the  defendants  against  the  state.    Dobbs  v.  The  State. . .  108 

14.  Office  of  writ  of  coram  nobis  defined.    Asbell  v. 

The  State 209 

15.  Embezzlement.— In  a  verdict  finding  a  defendant 
guilty  of  embezzlement,  it  is  not  necessary  to  state  th^ 
value  of  the  money,  because  money  is  not  to  be  valued  in 
its  own  terms,  and  courts  judicially  know  that  the  differ- 
ent kinds  of  money  current  in  this  country  circulate  at 
their  par  value.     The  State  v.  Eastman 353 

16.  In  a  prosecution  for  embezzlement  by  a  collection 

agent,  it  is  error  to  reject  an  offer  by  the  agent  to  prove  a 
tender  of  the  sum  really  due  for  the  reason  that  such  ten- 
der had  not  been  made  until  after  the  prosecution  was  be- 
gun.   Id 353 

17.  Failure  of  Defendant  to  Testify.— In  the  trial  of  a 
case  in  which  the  defendant  fails  to  testify,  it  is  error  for 
the  court  to  refuse  to  instruct,  if  requested  by  him,  that 
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**  the  fact  that  the  defendant  did  not  testify  in  this  cause 
should  not  be  construed  to  affect  his  innocence  or  guilt.'* 
The  State  v.Ooff 104 

18.  False  Imprisonment.— Arrest  by  an  officer  without  a 
warrant  will  not  constitute  false  imprisonment  if  the  officer 
had  reasonable  grounds  to  believe  that  a  felony  had  been 
committed.     Gamier  v.  Squires 321 

19.  Private  person  arrests  without  a  warrant  at  his 

peril,  and  it  will  be  false  imprisonment  unless  it  can  be 
shown  that  a  felony  has  actually  been  committed.    Id,.,  321 

20.  Forgrery.— Information  alleging  that  the  defendant, 
with  intent  to  defraud,  forged  a  certain  bond,  is  sufficient 
to  show  that  the  forger  intended  to  defraud  the  person 
whose  name  was  feloniously  signed  to  the  bond.  The 
State  V,  Stegman 476 

21.  Genuine  writing  may  be  used  as  a  basis  for  com- 
parison of  handwritings  and  to  prove  forgery.    Id 476 

22.  Habeas  Corpus.— Errors  or  irregularities  in  proceed- 
ings of  courts  navine  jurisdiction  cannot  be  reviewed  col- 
laterally or  corrected  by  habeas  corpus.    In  re  Corum,  271 

23.  Where  a  defendant  in  a  felony  case  does  not  raise 

the  question  of  the  constitutionality  of  the  trial  court,  he 
waives  his  right  to  raise  it  upon  an  application  for  a  writ 

of  habeas  corpus.    In  re  Brown 648 

2L  Illegal  Correction  of  Judgement.— Neither  the  dis- 
trict court  of  a  county  to  which  a  criminal  action  has  been 
transferred  nor  the  judge  of  the  district  at  chambers  has 
power  to  vacate  or  amend  a  journal  entry  of  the  court  of 
the  county  from  which  the  removal  was  made,  so  as  to 
show  a  legal  discharge  of  the  jury  at  a  former  trial  had  in 
such  county.     T?ie  State  v.  Start Ill 

2fi.  Illesral  Discharge  of  Jury.— Case  of  The  State  v, 
Allen,  59  Kan.  758, 54  Pac.  1060,  relating  to  the  illegal  dis- 
charge of  a  jury  in  a  criminal  case,  followed.    Id HI 

26.  Jury  and  Jurors.— Fact  that  the  jurors  were  served 
on  Sunday  and  were  excluded  from  the  court-room  while 
other  jurors  were  bein|f  examined  does  not  disqualify  them, 
nor  operate  to  the  prejudice  of  the  defendant.  The  State 
v.Kornstett 222 

27.  Fixed  opinions  distinguished  from  mere  impres- 
sions.   Id 222,  226 

28.  Lar ce  u  y • —  Certain  testimony  as  to  def endan t's  ch araoter 
for  honesty  held  to  have  been  erroneously  admitted.  The 
State  V,  Beaty 266 

29.  One  having  the  mere  custody  of  personal  property 

as  a  servant  of  the  owner,  who  cannot  maintain  an  action 
f6r  trespass  as  bailee  for  injury  to  the  same,  is  not  properly 
designated  as  the  owner  in  an  information  for  larceny,  /d.,  267 

90.  Declarations  of  one  in  possession  of  stolen  goods, 

as  to  how  he  came  by  them,  niade  by  him  upon  their  dia- 
covery,  are  of  the  res  gestce.    The  State  v,  Gillespie. .  •  469 

67—62  KAN. 
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81.  Deolarations  res  geatce  are  not  merely  declarations 

accompanying  acts  performed,  but  they  are  also  declara- 
tions concomitant  with  present  facts.  The  test  of  their 
admissibility  is  spontaneity  of  utterance.    Id 471 

82.  liibeL— Information  for  libel,  not  defamatory  per  ae^  is 
defectiye,  unless  it  avers  that  the  publication  tended  to 
produoe  some  of  the  consequences  mentioned  in  the  stat- 
ute.    The  State  V.  Qrinatead 588 

83.  In  an  information  for  libel,  not  defamatory  per  se, 

matters  of  inducement  and  innuendo  are  required,  but  they 
need  not  be  separated  in  statement,  but  may  be  alleged 
together.    Id 593 

84.  Instructions  as  to  burden  of  proof  in  a  prosecution 

for  libel  held  erroneous.    Id 598 

85.  Before  a  reviewing  court  can  hold  that  a  judge 

has  erred  in  refusing  a  change  of  venue  upon  the  ground 
of  his  bias  and  prejudice  against  a  party,  it  must  appear 
that  it  is  the  judge  who  is  prejudiced  against  the  party, 
and  not  that  it  is  the  party  who  is  prejudiced  against  the 
judge.     Id '699 

86.  Marder.  Information  in  a  prosecution  for  murder  held 
not  obnoxious  to  a  motion  to  quash  on  the  ground  of  du- 
plicity.   The  State  V.  Kornstett 221 

37.  Action  of  the  court  in  giving  and  refusing  certain 

instructions  in  a  murder  case  approved.    Id 222 

38.  Jail  sentence  for  convict  under  sixteen  does  not 

apply  to  felonies  for  which  the  death  penalty  is  imposed. 

Id 222 

39.  Murder  by  shooting  both  with  a  pistol  and  with  a 

shot-gun  may  be  alleged  in  a  single  count,  and  proof  that 
death  was  caused  by  either  is  sufficient.  The  State  v. 
Kirhy 436 

40.  It  was  error  to  refuse  to  permit  a  defendant  to  ex- 
plain certain  admitted  statements  made  before  the  homi- 
cide.   Id 436 

41.  Testimony  as  to  the  commission  of  offenses  by  de- 
fendant not  in  any  way  connected  with  that  charged  in 
the  information,  and  which  would  tend  to  degrade  and 
prejudice  him,  should  be  carefully  excluded  from  the  jury. 

Id 436 

42.  Conversation  participated   in    by  defendant,  his 

wife  and  the  deceased  held  admissible  in  evidence,  in- 
cluding what  was  said  between  the  defendant's  wife  and 
the  deceased  in  the  defendant's  presence.    Id 436 

48.  Following  The  State  v.  McOapn^  36  Kan.  315, 13 

Pao.  560,  it  is  htld^  that  the  information  herein  contains 
the  essential  averments  of  a  charge  of  murder.    Id 436 

44.  There  is  no  such  probability  that  neighborhood 

ffossip  and  reports  or  reputation  of  the  unchastity  of  a 
daughter  will  reach  a  father  as  to  make  such  evidence  re- 
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oeivable  against  him  in  a  proeecution  for  murder,  where 
his  defense  is  that  information  of  the  seduction  of  the 
daughter  excited  him  to  uncontrollable  passion  and  to  an 
insane  impulse  to  kill  the  seducer.    Id 487 

45.  Oral  lustructions* — ^This  court  will  not,  from  the  mere 
fact  that  certain  oral  statements  were  made  by  the  trial 
judge  to  the  jury,  infer  that  there  was  prejudicial  error. 
The  State  v.  Hohha 613 

46.  Physicians  and  Surg'eons.— In  a  prosecution  for  un- 
lawfully practicing  medicine,  it  is  no  defense  that  the  de- 
fendant, since  the  passage  of  the  act,  continuously  engaged 
in  the  practice  of  medicine  for  ten  years  or  more  in  another 
state.     The  State  v.  Wilson 621 

47.  Defendant  must  show  that  he  has  attended  two 

full  courses  of  instruction  and  graduated  in  some  medical 
0ohool,  or  produce  a  certificate  of  qualification  from  some 
state  or  country  medical  society,  such  evidence  being  not 
accessible  to  the  state  and  peculiarly  within  the  defend- 
ant's knowledge  and  under  ms  control.    Id 621 

48.  Police  Court* — Justice  of  the  peace  is  not  eligible  to 
the  office  of  police  judge  of  a  cil7  of  the  second  class,  but 
if  the  latter  be  absent,  sick  or  disqualified  a  justice  may 
act  for  him.    In  re  Corum 271 

49.  Where  a  person  acting  as  police  judge  is,  at  least, 

a  de  facto  court,  the  decisions  made  and  judgments  ren- 
dered by  him  are  not  void,  and  his  title  to  office  is  not  sub- 
ject to  collateral  attack.    Id 271 

60.  Preliminary  Examination.— Where  a  defendant 
pleads  guilty  at  a  preliminary  examination,  an  averment 
that  he  did  not  understand  the  proceedings  or  know  that 
what  he  said  and  did  there  would  be  considered  as  a 
waiver  of  a  preliminary  examination  is  not  a  sufficient 
ground  for  abatement.     The  State  v,  Komstett 221 

5L  Prosecuting^  Witness.— Fact  that  a  bond  to  pay  costs 
given  by  a  prosecuting  witness  who  had  been  adjudged  to 
pay  them  is  not  executed  for  double  the  amount,  but  for 
the  actual  amount,  does  not  invalidate  it,  nor  will  indefi- 
niteness  as  to  the  date  of  the  judgment,  which  is  otherwise 
sufficiently  identified,  destroy  its  validity.  The  State  v. 
Stegman 476 

62.  Reputation.— Testimony  that  an  ultimate  fact  is  a  mat- 
ter of  general  reputation  in  a  oommunitv  is  competent  as 
tending  to  trace  notice,  but  not  unless  the  person  said  to 
be  charged  with  notice  stands  in  such  relation  as  to  render 
it  probable  that  he  would  be  informed  of  what  is  generally 
known.     The  State  v.  Kirby 436 

63.  Sentence  for  Life.— Sentence  of  imprisonment  for  life 
does  not  cast  the  descent  of  the  convict's  property  on  his 
heirs.    Smith  v.  Becker 641 

64.  Transfer  of  Prisoners.— Under  section  14,  chapter 
134,  Qeneral  Statutes  of  1897,  the  board  of  managers  of 
the  industrial  reformatory,  at  Hutchinson,  may  lawfully 
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transfer  an  incorri^ble  prisoner  from  that  inetitutiup  to 
the  peniteotiary.  The  exercise  of  such  power  is  not  a  ju- 
dicial act.    In  re  Murphy 4S 

56.  Verdict  of  Gnilty  Instmcted.— lo  a  crimiDal  case, 
an  instmction  which  is  tantamoont  to  a  directioQ  to  return 
a  verdict  of  gniity  against  the  defendant  is  eciooeoos. 
The  State  V.  WiUon GSl 

68.  l^aiver.— Where  oounsel  for  defendant  declines  to  gm 
the  reason  why  a  motion  to  quash  ought  to  be  sustained, 
and  points  out  in  this  court  for  the  firat  time  that  the  in- 
formation does  not  contain  the  name  of  the  court  in  which 
the  defendant  was  prosecuted,  the  objection  will  not  be 
reviewed.     The  State  v,  Everett 8f75 

CROSS  PETITION -See  "Akswkb." 

D. 

DAMAGES: 

L  Actionable  Negrlifir^nce.— Allegation  of  neeligeiioe  is 
not  sustained  by  evidence  of  acts  resulting  in  damage  to 
another,  which  result  is  not  the  reasonable  and  ordinary 
outcome  of  such  aoto,  and  which  would  not  have  been 
foreseen  or  anticipated  by  the  exercise  of  ordinary  pru- 
dence and  foresight  under  all  the  circumstances  of  the 

Cleghom  v.  Thompson 7SI 

Negligence,  to  be  actionable,  must  result  in  dam- 


age to  some  one,  which  result,  in  the  absence  of  \ 

or  tncUus  animus^  might  have  been  reasonably  for 

by  a  man  of  ordinary  intelligence  and  prudence,  and  be 

the  probable  result  of  the  initial  act.    Id 717 

Attorney's  Fees.— Attorney's  f^es  and  expenses  in- 
curred in  good  faith  by  a  bank  in  saving  itself  from  loss 
occasioned  by  the  fraud  of  a  party  who  Stained  fnxn  it  a 
draft,  and  then  caused  the  same  to  be  cashed,  may  be  re- 
covered in  an  action  against  the  wrong-doer.  The  dam- 
ages recoverable  in  the  case  mentioned  are  oompensatoiy 
in  their  nature  and  not  exemplary.    Bank  v,  Williams, .  4S1 


Oounsel  fees  and  expenses  of  the  particular  snit  to 


recover  actual  damages  from  a  wrong-doer  are  allowed 
where  the  defendant  has  been  guilty  of  fraud,  malice,  or 
oppression.  They  are  purely  exemplary,  and  are  to  be 
considered  only  in  cases  where  substantial  actual  damages 
may  be  recov^ed.    Id 4M 

5.  Contributory  Negrligence.— One  guilty  of  oonMbu- 
tory  negligence  cannot  excuse  himself  on  the  ground  that 
the  conduct  of  the  other  was  wanton  and  wilful,  unless 
such  other  had  knowledge  or  apprehension  that  he  was 
about  to  inflict  injury  imd  made  no  effort  to  avert  it. 
Seal  V,  Railway  Co S6D 

6.  Defective  Brldgre.— Where  a  contractor  is  required  to 
build  a  bridge  upon  a  defective  plan,  the  coun^  cannot 


Digitized  byLjOOQlC 


INDEX.— Vol.  62.  901 

DAM  AGES— Continued  : 

avail  itself  of  the  defense  that  the  negligent  acts  of  an  in- 
dependent contractor  caused  the  damages.   Cloud  County 

^  V,  Vickera 25 

';     7.  In  an  action  for  death  from  a  defective  bridge,  the 

petition  contained  the  verdict  of  the  coroner's  jury  finding 
i           the  cause  to  be  an  '*  accidental  falling  of  a  stone-arcn 
'           bridge.*'  Held,  that  the  verdict  did  not  narrow  the  alleged 
<           cause  of  death  so  as  to  confine  it  to  an  unforeseen  and  for- 
tuitous circumstance.    Id 25 

8.  Diseased  Cattle.— That  cattle  were  brought  into  this 
state  without  complying  with  the  regulations  of  the  state 
live  stock  sanitary  commission  constitutes  no  defense  to 
an  action  for  injuries  to  them  by  communicating  disease 
to  them  after  they  arrived.  Railway  Co.  v,  Huckle- 
bridge 506 

9.  False  Imprisonment.— In  an  action  for  false  impris- 
onment the  motives  of  the  defendant  are  not  material,  and 
evidence  of  good  faith  or  lack  of  malice  is  not  competent 
to  reduce  actual  damages,  but  may  be  received  to  avoid 
exemplary  damages.     Gamier  v,  Squires 321 

10.  lllegral  Contract. — One  cannot  recover  damages  or  loss 
based  on  an  ez^utory  contract  which,  as  to  himself,  is  il- 
legal, because  of  the  default  or  rescission  of  the  other 
party.     Stansfleld  v,  Kum 798 

11.  Landlord  and  Tenant.— Tenant  who  has  possession 
apd  control  of  premises  is  ordinarily  bound  to  keep  them 
in  such  condition  that  they  will  be  sa'e  for  the  public,  and 
such  tenant  is  prima  facie  liable  to  third  persons  for 
damages  arising  from  negligent  defects.  DeTarr  v. 
Heim 188 

12.  In  such  case,  testimony  as  to  the  relations  between 

the  landlord  and  tenant  may  be  received  to  establish  who 
was  in  actual  control  of  the  premises,  and  who  was  liable 
for  an  injury  sustained  by  a  traveler  from  an  opening  in 
the  path  over  the  property.    Id 189 

13.  Life  Expectancy. — Courts  judicially  know  the  standard 
tables  of  life  expectancy,  and  may  allow  them  to  be  read 
to  the  jury  out  of  encyclopedias  of  known  authenticity  and 
general  use.    Railway  Co,  v,  Ryan 683 

14.  liOSS  of  Time.— Profits  derived  from  a  business  specu- 
lative and  uncertain  in  character  are  not  provable  as  a 
measure  of  damages  in  an  action  for  personal  injuries,  but 
they  are  provable  to  show  the  character  and  extent  of  the 
business  of  the  injured  person,  the  probable  value  to  him 
of  the  time  lost,  and  the  probable  loss  he  sustained  by  his 
inability  to  give  the  business  h'  \  accustomed  oversight  and 
attention.  This  rule  is  not  affected  by  the  fact  that  the 
business  was  a  partnership.  Railway  Co.  v.  Schein- 
koenig 57 

15.  Next  of  Kin. — Action  by  next  of  kin  can  be  maintained 
only  by  proof  that  the  deceased  was  in  the  habit  of  con- 
tributing to  their  support  or  education,  or  by  testimony 
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reasonablT  tending  to  show  an  intention  upon  his  part  to 
do  80,  ana  in  the  absence  of  such  proof  a  yerdict  for  ISOOO 
must  be  set  aside.    Railway  Co.v.Byan 683 

16.  In  such  action,  an  admission  by  the  next  of  kin  tiiat 

the  deceased  had  never  contributed  to  their  support  or 
been  of  any  pecuniary  assistance  to  them  is  competent 
evidence  against  the  admlnisthitor.    Id 683 

17.  Public  Use  of  Private  Property.— Where  the  pub- 
lic has  passed  over  private  property  for  a  long  time  with 
the  implied  permission  of  the  owner  or  of  persons  in  con- 
trol of  the  same,  and  where  it  may  be  said  that  a  portion 
of  the  property  is  temporarily  devoted  to  a  public  use,  per- 
sons uBing  the  way  are  not  deemed  to  be  trespassers  or 
mere  licensees,  and  the  owner  or  those  in  control  canno^ 
without  liability,  make  excavations  or  leave  unprotected 
openings  so  does  to  the  line  of  such  way  as  to  render  travel 
thereon  unsafe.    DeTarrv.Heim 188 

18.  Qnestion  for  Jury.— Whether  a  boy  killed  by  an  un- 
protected shaft  should  have  seen  and  appreciated  the  dan- 
ger, and  whether  the  machinery  was  dangerous  and  known 
to  be  such,  and  whether  the  defendants  were  negligent  in 
leaving  it  uncovered  and  unprotected,  are  questions  for 
the  jury.    Biggav.  Wire  Co 488 

19.  Replevin.  Case  of  Carson^  Sheriff,  v.  Golden^  38 
Kan.  705,  U  Pac.  166,  as  to  the  measure  of  damages  in  re- 
plevin, followed.    Moriaette  v,  Howard 463 

20.  Stay  Bond.— In  an  action  on  a  stay  bond  in  a  proceed- 
ing to  reverse  a  judgment  vacating  a  will,  the  obligors 
are  liable  for  loss  sustained  by  the  successful  parties  by 
their  being  prevented  from  taking  possession  of  the  real 
property.    Mughan  v,  GHrimea 868 

8L  Waste  of  the  property  by  reason  of  neglect  and  de- 
cay while  the  stay  was  in  force  was  properly  included  as 
an  item  of  damages.    Id 958 

88.  Shrinkage  in  value  for  causes  other  than  physical 

is  not  an  element  of  damages,  nor  are  attorney's  fees  for 
securing  an  affirmance  of  tne  judgment.    Id 958 

93.  Claim  of  plaintiff  for  interest  on  the  damages  for 

waste  was  properly  disallowed  by  the  trial  court,  /a. 958 

DANGEROUS  MACHINERY— See  "Damaqb8,"18. 

DEEDS— See  "Convetances." 

DJS  FA  CTO  OFFICER— See  "Cities  and  Cnr  Offiokbs,"  19. 

DEFECTIVE  BRIDGE-See  "Damages,"  6,  7, 

DEFINITION— See  "Words  and  Phrases." 

DEMAND— See  "Conditions  Precedent,"  2,3;  '*Pbaotiob« 
Justice  o7  the  Peace,"  5. 
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DEHURRER: 

1.  Evidence. — Upon  a  demurrer  to  the  evideooe,  Id  a  case 
tried  to  the  court,  the  oourt  cannot  weigh  conflicting  evi- 

,  denoe  nor  regard  the  case  as  though  submitted  by  the  de- 

fendant upon  the  plaintiff's  showing,  but  must  consider  as 

,  true  all  testimony  which  tends  to  prove  the  plaintiff's 

claim.    Farnaworth  v,  Clarke 264 

2.  In  determining  a  question  of  contilbutory  negligence, 

the  plaintiff's  age  is  unimportant  except  as  a  mark  of  ca- 
pacity, and  the  oourt  may  take  a  case  from  the  jury  where 
it  clearly  appears  that  a  child  had  a  capacity  for  self-pro- 
tection which  it  culpably  omitted  to  use.  Bess  v.  Bail- 
way  Co ;.  209,  305 

DEPOSITIONS— See  "Evidencb,"  13. 
DEPOSIT  OF  MONEY— See  "Bonds,"  6. 

DESCENTS  AND  DISTRIBUTIONS: 

1.  Homestead. — Where  the  owner  of  a  homestead  dies  in- 
testate, leaving  a  daughter  as  his  sole  heir,  and  she  con- 
tinues to  occupy  the  land,  it  is  subject  to  sale  for  the 
debts  of  the  decedent.    Battey  v.  Barker .' 517 


Where  a  wife  owning  the  homestead  died  leaving  a 


husband  and  adult  children,  and  the  husband  continued 
to  occupy  it  as  a  homestead,  and,  while  thus  occupying  it, 
conveyed  it  all  and  then  abandoned  it,  held^  that,  at  most, 
no  more  than  an  undivided  one-half  of  the  land  was  freed 
from  the  payment  of  the  debts  of  the  wife.  Northrup  v, 
Horville 767 

8.  JLeac  JLoci. — Descent  of  real  property  is  governed  by  the 
laws  of  inheritance  of  the  state  wnere  the  land  is  situated. 
Title  to  the  same  cannot  be  affected  by  the  decree  of  a 
court  of  another  state.    Cooper  v.  Ives 885 

4.  Liability  of  Stockholder.— In  an  action  against  a 
widow  and  sole  heir  of  a  deceased  stockholder,  it  was 
shown  that  the  widow  was  executrix  of  the  last  will  of 
the  deceased,  appointed  in  New  York,  where  he  resided  at 
the  time  of  his  death,  and  that  all  debts  and  legacies  had 
been  paid.  There  was  no  administration  in  this  estate. 
Held^  that  she,  as  executrix,  was  not  a  necessary  party, 
and  that  the  action  could  not  be  defeated  by  showing  that 
there  was  personal  property  in  New  York  in  the  hands  of 
the  executrix  sufficient  to  pay  plaintiff's  claim.    Id 385 

5.  Next  of  Kin.— Phrase  ''next  of  kin,"  in  the  statute  pro- 
viding for  damages  for  wrongfully  causing  a  death,  means 
those  who  inherit  from  the  deceased  under  the  statute  of 
descents  and  distributions.    Bailway  Co,  v.  By  an 682 


Action  under  the  above  statute  can  be  maintained 

only  b^  proof  that  the  deceased  was  in  the  habit  of  con- 
tributing to  the  support  or  education  of  his  next  of  kin,  or 
by  testimony  reasonably  tending  to  show  an  intention 
upon  his  part  to  do  so,  and  in  the  absence  of  such  proof  a 
verdict  for  $5000  must  be  set  aside.    Id i 
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7.  In  such  action,  an  admission  by  the  next  of  kin  that 

the  deceased  had  never  contributed  to  their  support  or 
been  of  any  pecuniary  assistance  to  them  is  competent  evi- 
dence against  the  administrator.    Id 683 

8.  Sentence  for  Life.— Sentence  of  imprisonment  for  life 
does  not  cast  the  descent  of  the  convict's  property  on  his 
heirs.    Smith  v,  Becker 541 

DEVISEES— See  "Praoticb,  Probate  Court;"  "Wills." 
DISEASED  CATTLE-See  "Damages,"  8. 
DISTRICT  COURT— See  "Practice,  District  Court." 
DRAFTS— See  "Banks  and  Banking,"  1. 
DRUGGIST— See  "Contracts,"  18-20;  "Insurance,"  L 

DURESS: 

1.  Husband  and  Wife.— Testimony  of  a  wife  that  she 
heard  of  threats  to  arrest  and  imprison  her  husband  and 
became  so  alarmed  that  she  executed  a  mortgage  on  her 
homestead  against  her  judgment  and  will,  to  protect  him, 
is  not  rendered  incompetent  by  disclosure,  upon  cross- 
examination,  that  she  heard  it  as  a  oommunioation  from 
her  husband.    Bank  v,  Hutchinson 9 

2.  Bare  statement  of  a  wife  that  she  heard  that  her 

>  husband  was  to  be  arrested  is  not  the  statement  of  a  con- 
versation. The  fact  may  be  proved  by  showing  that  the 
information  as  to  it  came  from  the  husband.    Id 10 

8«  Indirect  Threats.— In  order  to  sustain  a  plea  of  duress, 
it  is  not  necessary  that  the  threats  be  directly  made  by 
the  threatener  to  the  one  from  whom  the  writing  was  ex- 
torted, or  that  they  be  communicated  to  him  by  an  author- 
ized agent  of  the  threatener.  It  is  sufficient  if  they  be 
communicated  by  others,  with  the  result  so  to  excite  the 
fears  as  to  overcome  one's  judgment  and  will.    Id 9 

4.  When  the  inducing  cause  of  the  action  of  a  person 

is  the  subject  of  inquiry,  the  information  upon  which  he 
acted  may  be  stated,  although  it  consists  of  the  speech  of 
third  persons.    Id , IS 

5.  Intent.— There  need  not  be  a  specific  design  in  the  mind 
of  the  wrong-doer  to  produce  the  effect  which  follows. 
It  is  sufficient  that  the  effect  be  one  which  follows  as  a 
natural  and  reasonable  consequence  from  the  uniawfol 
act.    Id IS 

E. 
BASEMENT— See  "Railroads,"  27-38. 

EJECTMENT: 

1.  £stoppel. — After  a  decree,  based  upon  service  by  publi- 
cation, the  defendant  appeared  ana  filed  a  motion  to 
redeem.    Jlefd,  that  ibis  was  an  appearance  in  the  suit. 
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and  that  the  judgment  could  Dot  thereafter  be  questioned 
in  ejectment  by  the  party  filing  the  motion  to  redeem. 
Baker  v.  Land  Co 79 

2.  Prepayment  for  right  of  way  may  be  waived,  and 

when  the  railroad  company,  relying  on  the  waiver,  takes 
possession  and  expends  large  sums  of  money,  the  owner 
will  be  estopped  to  reclaim  the  land  or  maintain  ejectment. 
WilliamB  v.  Railway  Co 412 

3.  Evidence. — In  an  ejectment  action,  testimony  that  the 
defendants,  who  relied  upon  their  prescriptive  rights,  had 
made  declarations  that  thev  were  not  leasing  the  lands, 
but  owned  them,  that  one  of  them  had  insured  a  house  in 
his  own  name  and  had  mortgaged  the  land,  was  properly 
rejected,  in  the  absence  of  a  showing  that  such  declara- 
tions had  been  brought  to  the  knowledge  of  the  plaintiff. 
Broughan  v,  Broughan 724 

4.  Liandlord  and  Tenaut.— Landlord  whose  title  is  based 
on  bare  possession,  in  his  petition  in  ejectment  against  a 
former  tenant  who  had  obtained  a  tax  deed,  admitted  that 
he  had  lost  possession.  Held,  that,  as  he  had  no  posses- 
sion or  title,  he  was  not  in  a  position  to  attack  the  validity 

of  the  tax  deed.     Smith  v,  Newman 318 

5.  Outstanding'  Title. — Defendant  in  an  ejectment  action 
cannot  plead  an  outstanding  superior  title  in  a  third  per- 
son to  defeat  recovery  by  the  plaintiff.    Thomas  v,  Bauer ^  568 

ELECTIONS: 

1.  Contested  Nominations. — Action  of  a  special  tribunal 
created  by  the  Australian-ballot  law  for  the  purpose  of 
passing  upon  contested  nominations  will  not  be  disturbed 
by  the  courts,  in  the  absence  of  fraud.     Miller  v.  Clark,  278 


When  a  right  ^iven  is  solely  of  legislative  creation, 


and  jurisdiction  over  it  is  limited  to  a  particular  tribunal 
and  8T>€*cific  remedies  provided  for  its  enforcement,  the 
jurisdiction  and  remedy  can  be  exercised  and  pursued  only 
before  such  tribunal,  and  in  the  mode  that  the  statute  re- 
quires.   Id 279 


Candidate  cannot  adopt  the  benefits  conferred  upon 


him  by  the  Australian- ballot  law,  and  at  the  same  time  re- 
pudiate that  part  of  the  statute  which  ha?  set  up  a  board 
of  officers  with  jurisdiction  to  determine  finally  the  regu- 
larity of  his  Domination  in  case  of  a  contest.    Id 279 

4.  Case  of  Sims  v,  Daniels,  57  Kan.  552,  46  Pac.  952, 

so  far  as  it  denies  to  such  tribunals  final  power  to  decide 
the  questions  referred  to  in  the  first  paragraph  of  this 
syllabus,  is  overruled.    Id 279 

5.  Court  of  Common  Pleas  of  Crawford  and  Chero- 
kee Counties.— Court  held  never  to  have  been  legally 
authorized.    In  re  Davis 231 

ELECTION    OF    REMEDIES— See  ** Practice,   Supbemi 
Court,"  2. 
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EMINENT  DOMAIN— See  "Cities  and  Oitt  Officrbs,"  25, 
26;  "Insane  Asylums;"  <« Railroads,'*  27-29. 

EMPIRICISM— See  "Physicians  and  Subgeons." 

ENCYOLOPEDIA-See  "Damages,"  13. 

EQUITABLE  MORTGAGE-See  "MoRraAGES,"  U. 

EQUITY— See    "Estoppel;"    "Injunction;"    "Jury    and 
Jurors,"  2. 

EQUITY  OF  REDEMPTION— See  "Judicial  Sales,"  4r^ 

ESTATES  IN  LAND— See  "Title  and  Ownership." 

ESTOPPEL: 

1.  Abstracter's  Bond.— Abstracter's  bond  examined,  and 
held,  that  it  purported  to  be  the  bond  of  a  corporation 
and  not  of  a  partnership,  and  that  the  sureties  are  estopped 

to  deoy  the  truth  of  the  recitals.    Allen  v,  Mopkins 175 

2.  Admissions  against  Interest.— Where  a  defendant 
asserts  that  he  is  only  a  nominal  party  and  that  another  is 
the  real  party  in  interest,  he  cannot  be  heard  to  complain 
if  the  court  admits  the  admissions  of  such  real  party  in 
interest.     Brown  v.  Brown 006 

8.  Appearance.— Where  a  defendant  moves  to  dismiss  an 
action  on  jurisdictional  grounds,  the  same  being  denied, 
then  answers,  asking  affirmative  relief,  he  cannot  thereby 
take  advantiHBfe  of  error  in  overruling  his  motion  to  dis- 
miss.    Thompson  v,  Greer 628 


After  a  decree,  based  upon  service  by  publication, 


the  defendant  appeared  and  filed  a  motion  to  redeem. 
Heldy  that  this  was  an  appearance  in  the  suit,  and  that 
the  judgment  could  not  thereafter  be  questioned  in  eject- 
ment by  the  party  filing  the  motion  to  redeem.  Baker  v. 
Land  Co TO 

6.  Election  of  Remedies.— Where  a  party  avers  that  he 
has  elected  the  remedy  of  a  particular  statute,  and  upon 
the  hearing  is  defeated  because  of  its  oonstitutional  inva- 
lidity, he  cannot,  upon  error  to  this  court,  elect  to  treat 
his  petition  as  filed  under  another  statute.  EnierprUe 
v.  Smith 816 

6.  Habeas  Corpus. — Where  a  defendant  in  a  felony  case 
does  not  raise  the  question  of  the  constitutionality  of  the 
trial  court,  he  waives  his  right  to  raise  it  upon  an  applica- 
tion for  a  writ  of  habeas  corpus.    In  re  Brown 648 

7.  Landlord  and  Tenant.- Landlord  whose  title  is  based 
on  bare  possession,  in  his  petition  in  ejectment  against  a 
former  tenant  who  had  obtained  a  tax  deed,  admitted  that 
he  had  lost  possession.  Held^  that,  as  he  had  no  posses- 
sion or  title,  he  was  not  in  a  position  to  attack  the  validity 

of  the  tax  deed.     Smith  v,  Newman 318 

8.  Railroads.— Where  a  passenger  is  not  entitled  to  ride 
on  a  ticket,  the  fact  that  the  first  conductor  accepted  it 


Digitized  byLjOOQlC 


INDEX.— Vol.  62.  907 

ESTOPPEL— OoNTiifUED : 

for  passage,  but  the  second  ooDductor  refused  it  and  re- 
quired tlie  passenger  to  leave  the  train  upon  the  iatter's 
refusal  to  pay  his  fare,  the  conditions  of  tne  contract  on 
the  ticket  were  not  waived  by  the  company  and  the  com- 
pany was  not  estopped,  and  had  the  right  to  require  the 
passenger  to  leave  the  train.  Dangerfield  v.  Mailway 
Co 85 

V.  Prepayment  for  right  of  way  may  be  waived,  and 

when  the  railroad  company,  relying  on  the  waiver,  takes 
possession  and  expends  large  sums  of  money,  the  owner 
will  be  estopped  to  reclaim  the  land  or  maintain  ejectment. 
Williams  v.  Railway  Co 419 

10.  Where  defects  in  tools  are  obvious,  a  railroad  em- 
ployee assumes  the  risk  of  using  them ;  but  if  the  company 
knows  the  fact  and  instructs  him  to  go  ahead,  promising 
to  send  them  in  fbr  repair,  and  the  employee  continues  to 
use  them,  it  is  a  waiver  by  the  company  of  the  assumption 

of  risk  by  the  employee.    Railway  Co,  v.  Puckett 770 

11.  Recitals  in  Bonds.— Certain  recitals  in  refunding 
bonds  held  to  estop  the  county  from  making  the  defense 
that  the  debt  refunded  was  not  bonded  indebtedness,  nor 
bonds  that  had  been  outstanding  for  more  than  two  years; 
nor  can  the  coun^  in  the  present  case  escape  liability  on 
the  ground  that  the  bonds  issued  exceeded  the  limit.  The 
State  V,  Wichita  County 494 

12.  If  there  is  lawful  power  in  a  municipality  and  its 

officers  to  issue  bonds,  they  may,  by  recitals  in  the  bonds, 
estop  the  municipality  to  deny  the  existence  of  the  pre- 
requisite facts  and  circumstances  recited,  unless  the  law 

Srovides  a  particular  test,  such  as  a  public  record,  for  the 
etermination  of  the  existence  of  such  facts  and  circum- 
stances.   Id 496 

13.  Res  Judicata* — Estoppels  must  be  found  in  the  de- 
clared and  recorded  judgments  of  the  courts  and  not  in 
their  argumentative  reasoning.  The  State  v,  Horna- 
day 888 

14.  Review.— Where  counsel  for  defendant  declines  to  give 
the  reason  why  a  motion  to  quash  ought  to  be  sustained, 
and  points  out  in  this  court  for  the  nrst  time  that  the  in- 
formation does  not  contain  the  name  of  the  court  in  which 
the  defendant  was  prosecuted,  the  objection  will  not  be 
reviewed.     The  State  v.  Everett 276 

15.  Revivor. — ^Where  heirs  on  their  own  application  are  sub- 
stituted as  parties  and  prosecute  proceedings  in  error,  they 
are  estopped  from  asserting  that  the  judgment  which  they 
sought  to  reverse  was  not  properly  revived.  Carrv.  Far- 
rell '. 665 

16.  Rule  Stated.— (General  rule  is  that  the  conduct  of  one 
which  had  been  induced  by  the  misrepresentations  or.fraud 
of  another  cannot  be  relied  on  by  the  latter  as  an  estoppel. 
Dangerfield  v.  Railway  Co 85 
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17.  Case  of  Bank  v.  Brigham,  61  Kan.  727,  60  Pac 

754,  as  to  what  constitutes  an  estoppel,  followed.  The 
State  V,  Homaday 334 

18.  Trusts  and  Trustees.— Findings  held  to  show  that 
conveyance  to  a  bank  was  upon  sufiBcient  consideratioD 
and  subsequently  ratified  by  the  directors,  and  that  the 
bank,  by  parting  with  the  consideration  received,  is  es- 
topped to  repudiate  the  transaction.  Bank  v»  Hutchinson^      9 

19.  Where  a  son  purchases  a  farm  with  funds  furnished 

by  his  mother,  takes  title  in  his  own  name,  and  the 
mother,  with  full  knowledge  of  the  facts,  treats  the  farm 
for  many  years  as  belonging  to  her  son  and  makes  no  com- 

Slaint  regarding  the  title,  but  acquiesces  in  what  has  been 
one,  it  will  be  presumed,  after  the  death  of  the  son,  that 
the  deed  conformed  to  the  intention  of  the  parties  and  a 
resulting  trust  in  favor  of  the  mother  will  not  be  pre- 
sumed.   Brown  v.  Brown 667 

BVIDENCE: 

L  Actionable  Negligrence.— Allegation  of  negligence  is 
noV  sustained  by  evidence  of  acts  resulting  in  damage  to 
anouier,  which  result  is  not  the  reasonable  and  ordinary 
outc6me  of  such  acts,  and  which  would  not  have  been 
foreseen  or  anticipated  by  the  exercise  of  ordinary  pru- 
dence and  foresight  under  all  the  circumstances  of  the 
case.     Cleghom  v.  Thompson 787 

2.  Admissions  against  Interest.— Where  a  defendant 
asserts  that  he  is  only  a  nominal  party  and  that  another 
is  the  real  party  in  interest,  he  cannot  be  heard  to  com- 
plain if  the  court  admits  the  admissions  of  such  real  party 

m  interest.    Brown  v.  Brown 666 

3.  Assigrnui^iit  of  Mortg'agre. — Failure  to  acknowledge 
and  record  an  assignment  of  mortgage  does  not  annul  the 
mortgage  nor  destroy  the  lien,  but  only  prevents  the  as- 
signment's being  introduced  in  evidence.    Burt  v.  Moore^  636 

4.  Burglary. — Mere  possession  of  stolen  property,  to  raise 
the  presumption  of  guilt  of  the  burglary,  must  be  unac- 
companied by  any  reasonable  explanation  as  to  how  the 
defendant  came  by  the  goods.    The  State  v,  Oillespie, . .  469 

5.  We  do  not  think  that  mere  possession  of  goods  re- 
cently stolen,  even  in  connection  with  other  criminating 
circumstances,  is  sufficient  to  raise  the  presumption  of  guilt 

of  the  burglary,  as  a  matter  of  law.    Id 474 

6.  Instruments  not  exclusively  used  for  criminal  pur- 
poses but  adapted  to  them  may  be  shown  to  have  been  in 
defendant's  possession  several  months  before  the  offense, 
and  may  be  admitted  in  evidence.  The  fact  that  they 
may  be  used  lawfully  and  were  not  recentlv  in  defendant's 
possession  goes  to  the  weight  and  not  to  the  admissibility 

of  the  evidence.    The  State  v.  Wayne 636 

7.  Evidence  in  a  burglary  case  held  sufficient  to  sus- 
tain the  verdict.     The  State  v.  Moon 898 
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8.  Circumstantial.— Few  facts  or  a  multitude  of  facts 
proved,  all  consistent  with  the  supposition  of  guilt,  are  not 
enough  to  warrant  a  verdict  of  guilty.  In  order  to  convict 
on  circumstantial  evidence,  not  only  the  circumstances 
must  all  concur  to  show  that  the  defendant  committed 
the  crime,  but  they  must  be  inconsistent  with  any  other 
rational  conclusion.     The  State  v.  Andrews 207 

9.  Confession  of  Crime.— Competency  of  a  confession  of 
crime  defined.     The  State  v,  Kortistett 222 

10.  Cnmulative.— Cumulative  evidence  is  evidence  of  the 
same  kind  to  the  same  point,  aqd  an  admission  in  a  letter 
is  cumulative  to  similar  oral  admissions  proved  upon  the 
trial,  and  is  not  sufficient  ground  for  a  new  trial.    Brown 

V.  Wheeler 676 

11.  Demurrer. — ^Upon  a  demurrer  to  the  evidence,  in  a  case 
tried  to  the  court,  the  court  cannot  weigh  conflicting 
evidence  nor  regard  the  case  as  though  submitted  by  the 
defendant  upon  the  plaintifif 's  showing,  but  must  consider 
as  true  all  testimony  which  tends  to  prove  the  plaintiff's 
claim.    I'amsworth  v,  Clarke 264 

12.  In  determining  a  question  of  contributory  negli- 
gence, the  plaintiff's  age  is  unimportant  except  as  a  mark 
of  capacity,  and  the  court  may  take  a  case  from  the  jury 
where  it  clearly  appears  that  a  child  had  a  capacity  for 
self-protection  which  it  culpably  omitted  to  use.  Besn  v. 
Railway  Co 299,  306 

13.  Depositions*— Mere  fact  that  an  envelope  containing 
depositions  has  been  broken  or  injured  during  transmis- 
sion will  not  justify  the  court  in  suppressing  them.    Bank 

V.  Atkinson 776 

14.  Embezzlement. — In  a  prosecution  for  embezzlement 
by  a  collection  agent,  it  is  error  to  reject  an  offer  by  the 
agent  to  prove  a  tender  of  the  sum  really  due  for  the 
reason  that  such  tender  had  not  been  made  until  after  the 
prosecution  was  begun.     The  State  v.  Eastman 363 

16.  Failure  of  Defendant  to  Testify.— In  the  trial  of  a 
criminal  case  in  which  the  defendant  fails  to  testify,  it  is 
error  for  the  court  to  refuse  to  instruct,  if  requested  by 
him,  that  *'the  fact  that  the  defendant  did  not  testify  in 
this  cause  should  not  be  construed  to  affect  his  innocence 
or  guilt."     The  State  v,  Qoff. 104 

16.  False  Imprisonment.— In  an  action  for  false  imprison- 
ment the  motives  of  the  defendant  are  not  material,  and 
evidence  of  good  faith  or  lack  of  malice  is  not  competent 
to  reduce  actual  damages,  but  may  be  received  to  avoid 
exemplary  damages.     Qamier  v.  Squires 321 

17.  Forgery. — Genuine  writing  may  be  used  as  a  basis  for 
comparison  of  handwritings  and  to  prove  forgery.  The 
State  V,  Stegman 476 

18.  Fraudulent  Conveyance.— Pact  that  certain  words 
used  in  furtherance  of  a  fraudulent  conveyance  were  not 
directly  addressed  to  the  person  designed  to  be  defrauded, 
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in  whose  presence  they  were  thus  spoken,  or  that  such 
words,  if  employed  in  good  faith,  would  ordinarily  import 
a  negotiation,  does  not  render  the  fraud  unassailable  by 
action.     Brown  v.  Brown C65 

19.  Hearsay. — When  an  issue  in  a  case  is  whether  a  hus- 
band disclosed  certain  information  to  his  wife,  a  third  per- 
son who  overheard  the  disclosure  may  testify  to  it.  Such 
testimony  is  not  hearsay,  nor  an  evasion  of  the  rule  against 
communications  between  husband  and  wife.  Bank  v, 
Hutchtnaon 9 

20.  •*  Hearsay  is  admissible  when  the  issue  is  hearsay." 

Id 18 

21.  When  the  inducing  cause  of  the  action  of  a  person 

is  the  subject  of  inquiry,  the  information  upon  which  he 
acted  'may  be  stated,  although  it  consists  of  the  speech  of 
third  persons.    Id 18 

22.  Husband  and  Wife.— Testimony  of  a  wife  that  she 
heard  of  threats  to  arrest  and  imprison  her  husband  and 
became  so  alarmed  that  she  executed  a  mortgage  on  her 
homestead  against  her  judgment  and  will,  to  protect  him, 
is  not  rendered  incompetent  by  disclosure,  upon  cross- 
examination,  that  she  heard  it  as  a  oommunioation  from 
her  husband.    Id 9 

23.  Bare  statement  of  a  wife  that  she  heard  that  her 

husband  was  to  be  arrested  is  not  the  statement  of  a  con- 
versation. The  fact  may  be  proved  by  showing  ttiat  the 
information  as  to  it  came  from  the  husband.    Id 16 

24.  Impeachment.— When  it  was  sought  to  impeach  a  wit- 
ness by  showing  that  he  made  statements  before  the  coro- 
ner's jury  contradicting  his  testimony  in  the  case  at  trial, 
it  is  competent  to  prove  that  before  the  accident  the  wit- 
ness made  statements  in  harmony  with  his  testimony  at 
the  trial.     Cloud  County  v.  Vickera 25 

25.  Larceny.— Certain  testimony  as  to  defendant's  character 
for  honesty  held  to  have  been  erroneously  admitted.  The 
Slate  V.  Beaty 266 

26.  Declarations  of  one  in  possession  of  stolen  goods 

as  to  how  he  came  by  them,  made  by  him  upon  their  dis- 
covery, are  of  the  res  geatcB.    The  Slate  v,  CHlleepie...  469 

27.  Declarations  res  gestae  are  not  merely  declarations 

accompanying  acts  performed,  but  they  are  also  declara- 
tions concomitant  with  present  facts.  The  test  of  their 
admissibility  is  spontaneity  of  utterance.    Id 471 

28.  Libel.— Instruction  as  to  burden  of  proof  in  a  prosecu- 
tion for  libel  held  erroneous.     The  State  v,  On'natead. . .  563 

29.  Life  Expectancy.- Courts  judicially  know  the  stand- 
ard tables  of  life  expectancy,  and  may  allow  them  to  be 
read  to  the  jury  out  of  encyclopedias  of  known  authen- 
ticity and  general  use.    Railway  Co,  v,  Ryan 683 

90.  Limitation  of  Action.— In  a  foreclosure  of  a  home- 
stead owned  by  the  wife,  a  payment  by  the  husband  was 
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relied  on  to  avoid  the  statute  of  limitations,  and  the  wife 
pleaded  that  she  was  a  surety  only,  and  that  the  payments 
were  made  without  her  knowledge  or  consent.  The  plain- 
tiffs replied  that  the  money  obtained  was  used  to  pay  a 
valid  lien  on  the  wife's  property.  Held,  error  to  exclude 
evidence  supporting  the  reply.    Hawkins  v.  King 626 

31.  Murder. — Action  of  the  court  in  giving  and  refusing 
certain  instructions  in  a  murder  case  approved.   The  State 

v.  Kornstett 222 

32.  Murder  by  shooting  both  with  a  pistol  and  with  a 

shot-gun  may  be  alleged  in  a  single  count,  and  proof  that 
death  was  caused  by  either  is  sufficient.  The  State  v, 
Kirhy , 436 

S3.  Conversation  participated  in  by  defendant,  his  wife 

and  the  deceased  held  admissible  in  evidence,  including 
what  was  said  between  the  defendant's  wife  and  the  de- 
ceased in  the  defendant's  presence.    Id 436 

34.  It  was  error  to  refuse  to  permit  a  defendant  to  ex- 
plain certain  admitted  statements  made  before  the  homi- 
cide.   Id 436 

35.  Testimony  as  to  the  commission  of  offenses  by  de- 
fendant not  in  any  way  connected  with  that  charged  in 
the  information,  and  which  would  tend  to  degrade  and 
prejudice  him,  should  be  carefully  excluded  from  the  jury. 

Id 436 

86.  There  is  no  such  probability  that  neighborhood 

gossip  and  reports  or  reputation  of  the  unchastity  of  a 
daughter  will  reach  a  father  as  to  make  such  evidence  re- 
ceivable against  him  in  a  prosecution  for  murder,  where 
his  defense  is  that  information  of  the  seduction  of  the 
daughter  excited  him  to  uncontrollable  passion  and  to  an 
insane  impulse  to  kill  the  seducer.    Id 437 

87.  New  TriaL— Office  of  writ  of  ooram  nobis  defined. 
AabeUv.  The  State 20» 


Upon  an  application  for  a  new  trial  because  the 


evidence  does  not  sustain  the  verdict,  it  is  the  duty  of  the 
trial  court,  though  not  of  an  appellate  court,  to  weigh  the 
evidence,  although  conflicting,  and  if  the  verdict  is  clearly 
against  the  weight  of  the  evidence  and  does  not  meet  the 
approval  of  the  court,  it  should  be  set  aside.  Ireton  v. 
Ireton 368 

89.  Parol. — Limited  ticket  held  not  to  be  ambiguous,  and 
that  the  acceptance  of  the  same  and  its  use  constitute  a 
contract  in  writing  which  cannot  be  contradicted  or  varied 
by  parol  evidence.    Railroad  Co.  v.  Price 387 

40.  =-  Where  a  term  employed  in  a  written  oontraet  has 

a  meaning  different  from  the  ordinary  meaning  when  used 
in  connection  with  a  trade  or  business,  evidence  is  ad- 
missible to  show  such  meaning  and  the  sense  in  which  it 
was  used  by  the  parties.    Seymour  v.  Armstrong 720 
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41.  Where,  in  an  action  on  a  promissory  note,  it  is  al- 
leged that  plaintiff  acquired  the  note  before  maturity  and 
that  the  person  whose  signature  appears  after  that  of  the 
payee  on  the  back  of  the  note  is  a  joint  maker,  parol  testi- 
mony is  admissible  to  prove  it.    Bank  v.  A  tkinson 776 

42.  Physicians  and  Surj^eons.— In  a  prosecution  for  un- 
lawfully practicing  medicine,  it  is  no  defense  that  the 
defendant,  since  the  passage  of  the  act,  continuously  en- 
gaged in  the  practice  of  medicine  for  ten  years  or  more  in 
anotherstete.     The  State  v,  Wilson 621 

43.  Defendant  must  show  that  he  has  attended  two 

full  courses  of  instruction  and  graduated  in  some  medical 
school,  or  produce  a  certificate  of  qualification  from  some 
stoto  or  county  medical  society,  such  evidence  being  not 
accessible  to  the  stote  and  peculiarly  within  the  defend- 
ant's knowledge  and  under  ms  control.    Id 621 

44.  Questions  for  Jury. — Whether  a  boy  killed  by  an  un- 
protected shaft  should  have  seen  and  appreciated  the 
danger,  and  whether  the  machinery  was  dangerous  and 
(cnown  to  be  such,  and  whether  the  defendante  were  neg- 
ligent in  leaving  it  uncoyered  and  unprotected,  are  ques- 
tions for  the  jury.    Biggs  v.  Wire  Co 482 

45.  Railroads.— Profite  derived  from  a  business  speculative 
and  uncertain  in  character  are  not  provable  as  a  measure 
of  damages  in  an  action  for  personal  injuries,  but  they  are 
provable  to  show  the  character  and  extent  of  the  business 
of  the  injured  person,  the  probable  value  to  him  of  the 
time  lost,  and  the  probable  loss  he  susteined  by  his  in- 
ability to  give  the  business  his  accustomed  oversight  and 
attention.  This  rule  is  not  affected  by  the  fact  that  the 
business  was  a  partnership.  Railway  Co.  v,  ScheiU" 
koenig 67 

46.  In  an  action  against  a  railroad  fbr  injury  to  a  pas- 
senger, the  burden  is  on  the  railroad  to  free  itself  from  the 
presumption  of  negligence ;  but  where  the  evidence  intro- 
duced by  the  plaintiff  shows  that  the  accident  resulted 
from  an  act  of  Grod,  unavoidable  casualty,  or  from  causes 
not  connected  with  the  oonstruotion,  operation  or  mainte- 
nance of  the  railway,  the  rule  is  not  applicable.  Bailway 
Co.  V.  Burrows 89 

47.  Case  at  A,  T.  de  S,  F,  Bid.  Co.  v.  Johns,  36  Kan. 

769,  14  Pac.  237,  as  to  the  admissibility  of  oomplainte  of 
an  injured  person  concerning  the  presence  of  existing  pain, 
followed.    Id 89 

48.  Action  by  next  of  kin  can  be  maintained  only  by 

proof  that  the  deceased  was  in  the  habit  of  contribut- 
mg  to  their  support  or  education,  or  by  testimony  reason- 
ably tending  to  show  an  intention  upon  his  part  to  do  so, 
and  in  the  absence  of  such  proof  a  verdict  for  $6000  must 

be  set  aside.    Railway  Co.  v,  Ryan 682 

49.  In  such  action,  an  admission  by  the  next  of  kin 

that  the  deceased  had  never  contributed  to  their  support 
or  been  of  any  pecuniary  assistonce  to  them  is  competent 
evidence  against  the  administrator.    Id 683 
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50.  Kemittaiice  by  Mail.— Where  the  question  in  issue 
was  whether  a  certain  letter  enclosing  a  draft  was  ad- 
dressed to  Chicago  or  to  Seattle,  and  the  jury  found  that 
it  was  addressed  to  Chicago,  it  was  the  determination  of 

a  disputed  fact,  and  is  conclusive.    Evans  v,  Fleming, .  811 

51.  Reputation. — Testimony  that  an  ultimate  fact  is  a  mat- 
ter of  general  reputation  in  a  community  is  competent  as 
tending  to  trace  notice,  but  not  unless  the  person  said  to 
be  charged  with  notice  stands  in  such  relation  as  to  ren- 
der it  probable  that  he  would  be  informed  of  what  is  gen- 
erally known.     The  State  v,  Kirby 436 

52.  Title  and  Ownership. — In  an  ejectment  action,  testi- 
mony that  the  defendants,  who  relied  upon  their  prescrip- 
tive rights,  had  made  declarations  that  they  were  not 
leasing  the  lands,  but  owned  them,  that  one  of  them  had 
insured  a  house  in  his  own  name  and  had  mortgaged  the 
land,  was  properly  rejected,  in  the  absence  of  a  showing 
that  such  declarations  had  been  brought  to  the  knowledge 

of  the  plaintiff.    Broughan  v.  Broughan 724 

EXECUTIONS— See  "Judgments;"  "Judicial  Salbs." 

EXECUTORS  — See  "Parties,"  1-4;   "Pbactiob,    Probati 
Court;"  "Wills." 

EXEMPTIONS— See  "Homestead  and  Exemptions." 

EXPERTS— See  "Criminal  Law,"  21. 

EXTENSION  AGREEMENT-See  "Mortgages,"  9. 

P. 

FAILURE  OF  DEFENDANT  TO   TESTIFY— See  "Pbao- 
TicE,  District  Court,"  25. 

FALSE  IMPRISONMENT: 

1.  Arrest  to  Compel  Payment  of  Money.— Arrest  to 

compel  payment  of  money  is  unjustifiable.     Gamier  v. 
Squires 321 

2.  Arrest  without  "Warrant. — Arrest  by  an  officer  with- 
out a  warrant  will  not  constitute  false  imprisonment,  if  the 
officer  had  reasonable  grounds  to  believe  that  a  felony  had 
been  committed.    Jd 321 

3.  Private  person  arrests  without  a  warrant  at  his 

peril,  and  it  will  be  false  imprisonment  unless  it  can  be 
shown  that.a  felony  has  actually  been  committed.    Id,,,  321 

4.  Motives. — In  an  action  for  false  imprisonment  the  mo- 
tives of  the  defendant  are  not  material,  and  evidence  of 
good  faith  or  lack  of  malice  is  not  competent  to  reduce 
actual  damages,  but  may  be  received  to  avoid  exemplary 
damages.     Id 321 

FEES  AND  SALARIES— See  "Attornbys." 
58— 62KAif. 
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FINDINGS— See** Practice,  District  CJourt,»'  19-21. 

FORCIBLE  ENTRY  AND  DETAINER: 

Question  of  Title.— Statute  providing  that,  when  it  ap- 
pears that  the  title  or  boundary  of  land  is  in  dispute  in 
any  action,  the  justice  Rhall  certify  the  case  to  the  district 
court,  does  not  apply  to  forcible  entry  and  detainer. 
Armour  v,  Howe 587 

FOREIGN  EXECUTORS— See  "Parties,"  2,  3. 
FORFEITURES-See  "Bonds," 5,  6. 
FORGERY— See  "Criminal  Law,"  20,  21. 
FORMER  ADJUDICATION— See  "Judgments,"  2&-32. 
FORMER  JEOPARDY— See  "Criminal  Law,"  24. 
FRATERNAL  INSURANCE— See  "Insurance,"  4. 

FRAUD: 

1.  Agrreement  to  Devise  liand.- Agreement  to  deyise 
land  may  be  enforced  against  heirs  or  devisees  by  an  ac- 
tion for  specific  performance.    Newton  v.  Lyon....  306,  651 

2.  Facts  stated  in  a  petition  held  to  be  sufScient  alle- 
gations of  a  note  or  memorandum  in  writing  of  an  agree- 
ment to  devise  real  estate  to  satisfy  the  statute  of  frauds. 

Id 306,  651 

9.  Attorney's  Fees. — Counsel  fees  and  expenses  of  the 
particular  suit  to  recover  actual  damages  from  a  wrong- 
doer are  allowed  where  the  defendant  has  been  guilty  of 
fraud,  malice,  or  oppression.  They  are  purely  exemplary, 
and  are  to  be  considered  only  in  cases  where  substantial 
actual  damages  may  be  recovered.    Bank  v.  Williams.. .  434 

4.  Australian-ballot  Law. — Action  of  a  special  tribunal 
created  by  the  Australian- ballot  law  for  the  purpose  of 

Eassing  upon  contested  nominations  will  not  be  disturbed 
y  the  courts,  in  the  absence  of  fraud.    Miller  v,  Clark^  278 

5.  Banks  and  Banking:. — Clause  of  the  banking  statute, 
**a  debt  previously  contracted  in  good  faith,"  means  loans 
and  discounts  honestly  made,  in  the  belief  that  they  were 
safe  investments  for  the  bank,  and  made  without  fraud, 
pretense,  or  any  purpose  to  injure  the  bank.  Battey  v. 
Bank 385 

6.  Attorney's  fees  and  expenses  incurred  in  good  faith 

by  a  bank  in  saving  itself  from  loes  occasioned  by  tiie 
fraud  of  a  party  who  obtained  from  it  a  draft,  and  then 
caused  the  same  to  be  cashed,  may  be  recovered  in  an  ac- 
tion against  the  wrong-doer.  The  damages  recoverable  in 
the  case  mentioned  are  compensatory  in  their  nature  and 
not  exemplary.    Bank  v.  WilliaTna 431 

7.  Contract  for  Water-power.— Oral  contract  for  water- 
power  construed,  and  held,  that  its  enforcement  was  not 
prohibited  by  the  statute  of  frauds.  Johnston  v.  Bower- 
sock MS 
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FRAUD— Continued  : 

8.  Bight  to  use  power  created  by  an  accumulation  of 

water  above  a  dam  in  the  Kansas  river  may  be  granted  by 
parol.    Id 148 

9.  Conveyance. — Conveyance  of  land  by  parent  to  child 
for  services  upheld,  though  prejudicial  to  father's  other 
creditors.    Mitchell  v.  Simpson 343 

10.  Conve;^ance  made  with  intent  to  defraud  creditors 

is  **  utterly  void  and  of  no  effect"  as  to  such  creditors  or 
others  holding  under  them.     Thonuu  v,  Bauer 568 

U.  Where  an  administrator  occupies  a  position  an- 
tagonistic to  the  interests  of  creditors,  and  refuses,  upon 
their  request,  to  institute  a  proceeding  to  reach  the  prop- 
erty fraudulently  transferred,  a  creditor  may  bring  an  ac- 
tion to  set  aside  the  conveyance,  making  the  administrator 
and  others  interested  defendants.    Barker  v,  Battey  ....  584 

Ifi.  Probate  court  could  not  afford  such  creditor  an 

adequate  remedy,  and  the  action  was  properly  brought  in 
the  district  court.    Id 684 

18.  Where  a  defendant  asserts  that  he  is  only  a  nominal 

party  and  that  another  is  the  real  party  in  interest,  he 
cannot  be  heard  to  complain  if  the  court  admits  the  ad- 
missions of  such  real  party  in  interest.    Brown  v.  Brown^  666 

14.  Fact  that  certain  words  used  in  furtherance  of  a 

fraudulent  conveyance  were  not  directly  addressed  to  the 
person  designed  to  be  defrauded,  in  whose  presence  they 
were  thus  spoken,  or  that  such  words,  if  employed  in  good 
faith,  would  ordinarily  import  a  negotiation,  does  not 
render  the  fraud  una^snilable  by  action.    Id 666 

15.  Where  a  fraudulent  conveyance  was  made  by  hus- 
band and  wife  and  the  husband  died  before  the  action  was 
brought  to  set  it  aside,  a  child  bom  subsequently  to  the 
conveyance  is  a  proper  party  and  may  join  with  tiie  widow 

as  plaintiff  therein.    Id, . .  666 

16.  Where  a  son  purchases  a  farm  with  funds  furnished 

by  his  mother,  takes  title  in  his  own  name,  and  the 
mother,  with  full  knowledge  of  the  facts,  treats  the  farm 
for  many  years  as  belonging  to  her  son  and  makes  no  com- 

Slaint  regarding  the  title,  but  acquiesces  in  what  has  been 
one,  it  will  be  presumed,  after  the  death  of  the  son,  that 
the  deed  conformed  to  the  intention  of  the  parties,  and  a 
resulting  trust  in  favor  of  the  mother  will  not  be  pre- 
sumed.   Id .' 667 

17.  Corporation* — How  and  when  stockholders  of  a  cor- 
poration may  intervene  in  a  suit  and  defend  the  company. 
y^tzwater  v.  Bank 16S 

18.  fistoppel. — General  rule  is  that  the  conduct  of  one  which 
had  been  induced  by  the  misrepresentations  or  fraud  of 
another  cannot  be  relied  on  by  the  latter  as  an  estoppel. 
Dangerfleld  v.  Railway  Co 85 

19.  liimitation  of  Actions.— Statute  of  limitations  bar- 
ring an  action  for  relief  on  the  ground  of  fraud  in  two 
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FRAUD— Continued  : 

years  after  the  discovery  of  the  fraud  affects  only  the  right 
of  action,  and  does  not  prevent  one  who  has  been  injured 
by  the  fraud  from  pleading  the  same  as  a  shield  to  protect 
himself  from  the  action  of  another.     Thomas  v.  Rauer. .  568 

In  an  action  to  set  aside  a  fraudulent  conveyance, 


the  statute  of  limitations  begins  to  run  at  the  time  of  the 
discovery  of  the  fraud  and  not  at  the  time  of  the  delivery 
of  the  deed.    Brown  v.  Brown 666 

FUNDING  BONDS— See  »*  Bonds,"  12, 13. 

G. 
GARNISHMENT: 

Parties. — Plaintiff  in  an  action  can  neither  summon  nor 
charge  himself  as  garnishee  therein.    Bank  v,  Elliott .  •  • .  764 

GK)PHER-SCALP  ACT— See  "  CoNSTrrrrioNAL  Law,"  9. 

GOSSIP— See  "Criminal  Law,"  43. 

GOVERNMENT  HOMESTEAD— See  "Homeotbad  awd  Ex- 

EMPTIONS,"  4. 

GUARANTORS— See  "Pbomissoby  Notes,"  2-4. 


HABEAS  CORPUS: 

1.  Collateral  Attack.  — Errors  or  irregularitiea  in  pro- 
ceedings of  courts  having  jurisdiction  cannot  be  reviewed 
collaterally  or  corrected  by  habeas  corpus.    In  re  Corum^  271 

S.  Estoppel. — Where  a  defendant  in  a  felony  case  does  not 
raise  the  question  of  the  constitutionally  of  the  trial 
court,  he  waives  his  right  to  raise  it  upon  an  application 
for  a  writ  of  habeas  corpus.    In  re  Brown 648 

HANDWRITING— See  "Criminal  Law,"  21. 

HEIRS — See  "Descents   and   Distbibutions;"  "PBAonoiy 
Probate  Court;"  "Wills." 

HIGHWAYS; 

1.  Personal  Injuries.— Five  days'  notice  to  township 
trustee  of  defect  in  highway  means  actual  notice  and  not 
notice  inferable  from  the  notoriety  or  long  continuance  of 
the  defect.    Jffari  v,  Ohio  Township 315 

2.  Quasi  corporations,  such  as  townships,  are  liable 

only  as  made  so  by  statute,  and  therefore  the  statutory  kind 

of  notice  must  be  given.    Id 818 

3.  Terms  **  travel "  and  "  traveler  "  are  not  to  be  given 

a  narrow  and  restricted  meaning,  but  are  to  be  held  to  em- 
brace such  legitimate  uses  as  may  be  made  by  persons 
passing  over  the  street  while  engaged  in  any  of  the  duties 

of  life.    Kansas  City  v,  Orr 66 
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highways-Continued  : 

4.  Where  the  public  has  passed  over  private  property 

for  a  long:  time  with  the  implied  permispion  of  the  owner 

J  or  of  iDersons  in  control  of  the  same,  and  where  it  may  be 

said  that  a  portion  of  the  property  is  temporarily  devoted 

''  to  a  public  use,  persons  using  the  way  are  not  deemed  to 

be  trespassers  or  mere  licensees,  and  the  owner  or  those  in 

'  control  cannot,  without  liability,  make  excavations  or  leave 
unprotected  openings  so  close  to  the  line  of  such  way  as  to 
render  travel  thereon  unsafe.    DeTarr  v,  Ileim 188 

HOMESTEAD  AND  EXEMPTIONS: 

1.  Descents  and  I>istributions.— Where  the  owner  of 
a  homestead  dies  intestate,  leaving  a  daughter  as  his  sole 
heir,  and  she  continues  to  occupy  the  land,  it  is  subject  to 
sale  for  the  debts  of  the  decedent.    Battey  v.  Barker  . . .  517 

2.  Where  a  wife  owning  the  homestead  died  leaving  a 

husband  and  adult  children,  and  the  husband  continued 
to  occupy  it  as  a  homestead,  and,  while  thus  occupying 
it,  conveyed  it  all  and  then  abandoned  it,  held^  that,  at 
most,  DO  more  than  an  undivided  one  half  of  the  land  was 
freed  from  the  payment  of  the  debts  of  the  wife.  North- 
rup  V,  Horville 767 

8«  Duress. — Testimony  of  a  wife  that  she  heard  of  threats 
to  arrest  and  imprison  her  husband  and  became  bo  alarmed 
that  she  executed  a  mortgage  on  her  homestead  against 
her  judgment  and  will,  to  protect  him,  is  not  rendered  in- 
competent by  disclosure,  upon  cross-examination,  that  she 
heard  it  as  a  communication  from  her  husband.  Bank  v. 
Hutchinson 9 

4.  GoTernment  Homestead.— Judgment  of  probate 
court  ordering  a  sale  of  government  homestead  for  the 
payment  of  debts  contracted  prior  to  the  patent  will  be  up- 
held as  against  a  collateral  attack,  unless  the  fact  that 
such  debts  antedate  the  patent  appears  upon  the  record  of 
the  probate  proceedings.    Wat  kins  v.  Mullen 1 

5.  Mortgrage.— Husband,  without  the  consent  of  the  wife, 
cannot,  by  contract  with  the  mortgagee,  extend  the  dura- 
tion of  a  mortgage  lien  on  the  homestead.  Bank  v.  Hard- 
man  842 

HUSBAND  AND  WIFE: 

1.  Duress.— Testimony  of  a  wife  that  she  heard  of  threats 
to  arrest  and  imprison  her  husband  and  became  so  alarmed 
that  she  executed  a  mortgage  on  her  homestead  against 
her  judgment  and  will,  to  protect  him,  is  not  rendered  in- 
competent by  disclosure,  upon  cross-examination,  that  she 
heard  it  as  a  communication  from  her  husband.  Bank  v. 
Hutchinson 9 


When  an  issue  in  a  case  is  whether  a  husband  dis- 
closed certain  information  to  his  wife,  a  third  person  who 
overheard  the  disclosure  may  testify  to  it.  Such  testi- 
mony is  not  hearsay,  nor  an  evasion  of  the  rule  against 
communications  between  husband  and  wife.     Id • 


Digitized  byLjOOQlC 


918         SUPREME  COURT  OF  KANSAS. 

HUSBAND  AND  WIFE— CoimifUED: 

8.  Bare  statement  of  a  wife  that  she  heard  that  her 

husband  was  to  be  arrested  is  not  the  statement  of  a  con- 
versation. The  fact  may  be  proved  by  showing  that  the 
information  as  to  it  came  from  the  husband.    Id IB 

4u  Frandulent  Conveyance.— Where  a  fraudulent  con- 
veyance was  made  by  husband  and  wife  and  the  husband 
died  before  the  action  was  broufifht  to  set  it  aside,  a  child 
born  subsequently  to  the  conveyance  is  a  proper  party  and 
may  join  with  the  widow  as  plaintiff  therein.  Brown  v. 
Brown 666 

5.  Homestead.— Where  a  wife  owning  the  homestead  died 
leaving  a  husband  and  adult  children,  and  the  husband 
continued  to  occupy  it  as  a  homestead,  and,  while  thus 
occupying  it,  conveyed  it  all  and  then  abandoned  it,  held^ 
that,  at  most,  no  more  than  an  undivided  one-half  of  the 
land  was  freed  from  the  payment  of  the  debts  of  the  wif^ 
Northrup  v,  Horville T87 

6.  Husband,  without  the  consent  of  the  wife,  cannot, 

by  contract  with  the  mortgagee,  extend  the  duration  of  a 
mortgage  lien  on  the  homestead.    Bank  v.  Hardman. . .  Stt 


IMPEAOHMENT— See  "Evidence,"  24. 
IMPLIED  TRUSTS— See  **  Trusts  and  Trustees." 
IMPRISONMENT  FOR  LIFE— See  •*  Descents  and  Distbi- 

BUTIONS,"  8. 

INDORSER— See  "Promissory  Notks,"  3,  4. 

INFANTS— See  "Railroads,"  13,  U. 

INFORMATION— See  "Criminal  Law." 

INHERITANCE  — See    "Descents    and    Distbibutiors ; " 
"Praotice,  Probate  Court;"  "Wills." 

INJUNCTION: 

1.  Jurisdiction.— Suit  to  enjoin  the  state  board  of  chari- 
ties from  accepting  deeds  conveying  the  site  for  the  Par- 
eons  insane  asylum  was  properly  brought  in  the  district 
court  by  the  county  attorney  of  Clay  county.  Homaday 
v.  The  State \ 

S.  Mandamus.— Mandamus  will  not  issue  to  compel  the 
performance  of  an  act  enjoined  by  another  court,  with 
juriediction,  except  that  it  may  sometimes  issue  in  behalf 
of  one  who  is  not  a  party  to  the  injunction  and  whose 
rights  can  only  be  secured  by  its  allowance.  The  StcUe 
V,  Homaday < 

8.  Mandamus.— Supreme  court  cannot  arbitrarily  ignore 
the  judgments  and  orders  of  district  courts  and  command 
the  doing  of  an  act  which  they,  within  the  undoubted 
limits  of  their  jurisdiction,  have  enjoined.    Id \ 
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IN  JUNCTION— CoifTiNUBD : 

4t.  Railroads.— Railway  oompaDy  will  not  be  restrained 
from  building  a  bridge  or  making  a  permanent  and  safe 
road-bed,  when  such  injury  is  comparatively  small  and 
may  be  easily  ascertained  and  compensated  for  in  money. 
Railway  Co,  v.  Meyer 696 

G.  Taxation. — Where  injunction  is  brought  to  restrain  the 
oolleotion  of  interest  accumulated  during  the  pendency  of 
a  prior  action  to  enjoin  the  collection  of  the  tax,  and  it 
appears  that  in  such  prior  action  the  defendants  joined 
iMue  on  the  legality  of  the  tax,  and  final  judgment  was 
rendered  sustaining  the  tax,  it  was  held^  that  the  ques- 
tion of  the  constitutionality  of  the  law  is  res  judicata. 
Railway  Co,  v,  Labette  County 560 

6.  Where  a  city  has  let  a  contract  for  a  sewer,  but 

has  not  appropriated  the  cost  or  caused  any  tax  to  be  as- 
sessed, an  action  by  a  property  owner  to  enjoin  the  levy- 
ing of  a  tax  is  premature.    Kansas  City  v.  Smiley 718 

7.  Water  and  Watercourses.— Lower  riparian  proprie- 
tor may  enjoin  an  upper  one  from  diverting  water  from  the 
stream  whibh  the  latter  does  not  apply  to  some  beneficial 
use  but  allows  to  run  to  waste.     Campbell  v,  Orimes,.  •  603 

7^  PARI  DELICTO— Qee  "  CowTBAcrs,"  19. 
INQUEST— See  "Damagbs,"  7. 

INSANE  ASYLUMS: 

1.  Parsons  Insane  Asylum.— Legislative  oommittee 
were  not  invested  with  power  to  purchase  or  fix  a  price 
for  the  site  for  the  Parsons  insane  tisylum.  That  power 
belongs  to  the  state  board  of  charities.  It  was  the  duty 
of  the  committee  to  select  the  site,  and  of  the  state  board 
of  charities  to  procure  it.    Homaday  v.  The  State 82S 

8.  Suit  to  enjoin  the  state  board  of  charities  from 

accepting  deeds  conveying  the  site  for  the  Parsons  insane 
asylum  was  properly  brought  in  the  district  court  by  the 
county  attorney  of  Clay  county.    Id 883 

8,  Word  **same,"  referring  to  the  selection  of  a  site 

for  the  Parsons  insane  asylum,  clearly  refers  to  the  **  health- 
ful point  within  three  miles  of  the  corporate  limit  of  some 
oi^,"  and  not  to  the  city  itself.    Id 827 

4.  Rule  is  that,  in  the  csise  of  those  acting  on  behalf 

of  the  public,  there  is  no  power  to  agree  as  to  the  compen- 
sation to  be  given  to  the  landowner  where  his  property  is 
■ought  to  be  taken  for  public  use,  unless  it  is  given  by  the 
statute,  either  expressly  or  by  implication,    id 890 

5,  Mandamus  to  compel  state  board  of  charities  to 

purchase  site  for  Parsons  insane  asylum  refused.  The 
StcUe  V,  Homaday 834 

INSTRUCTIONS— See  «*PBAonoii,  District  Court," 
DIBTRUMENTS  AS  EVIDENCE— See  <*  Criminal  Law,"  7. 
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INSURANCE: 

1.  Accident. — In  an  action  on  an  accident  insurance  policy, 
held,  tbat  the  loss  of  a  left  arm  by  a  pharmacist  does  not 
constitute  a  total  disability.    Smith  v.  Select  Friends.. .    75 

2.  Assigrnment  of  Policy.— Assignment  of  an  insurance 
policy  on  the  life  of  a  husband,  made  by  the  wife,  as  col- 
lateral security  for  the  payment  of  a  jud^^ment,  held  in- 
valid.    Price  V.  Bank 743 

3.  Life  Expectancy. — Courts  judicially  know  the  standard 
tables  of  life  expectancy,  and  may  allow  them  to  be  read 
to  the  jury  out  of  encyclopedias  of  known  authenticity  and 
general  use.    Railway\Co.  v.  Ryan 683 

4.  liimltation  of  Action.— Where  a  benefit  certificate 
provides  that  an  action  for  death  must  be  brought  within 
a  year,  a  suit  in  which  the  petition  was  filed  but  the  sum- 
mons was  not  issued  and  served  until  after  the  expiration 
of  the  year  cannot  be  maintained.  Nor  will  a  subsequent 
by-law  providing  for  a  new  form  of  certificate  and  extend- 
ins  the  period  of  limitation  authorize  its  maintenance. 
Modem  Woodmen  v.  Bauersfeld 340 

6.  ReTOcation  of  Ag:ent*s  License.— License  of  an  au- 
thorized resident  insurance  agent  cannot  be  revoked  by 
the  superintendent  of  insurance  for  the  reason  that  he  di- 
vided commissions  with  a  non-resident  agent  who  placed 
with  the  Kansas  agent  insurance  on  property  situation  in 
this  state.    Maxwell  v.  Church 487 


Provisions  of  chapter  161  of  the  Laws  of  1889,  and 


sections  18  and  23  of  chapter  93,  Laws  of  1871,  construed 
and  applied.    Id 487 

7.  Service  of  Summons.— Service  on  foreign  insurance 
company  held  insufficient.    Life  Asaociation  v.  Boyer, .    31 

8.  Word  "irrevocable,"  in  the  statute  relating  to  serv- 
ice of  summons  on  foreign  insurance  companies,  does  not 
mean  "never  to  be  revoked;  never  to  be  abrogated,  an- 
nulled, or  withdrawn."    Id 39 

INTEREST— See  "Taxation,"  8,  9;  "Wills,"  6. 
INTERPLEA— See  "Parties,"  21. 
INTERVENTION— See  "Parties,"  21,  24. 
INTOXICATING  LIQUORS-HBee  "Contracts,"  18-20. 

IRRIGATION : 

Riparian  Rights.— Lower  riparian  proprietor  may  en- 
join an  upper  one  from  diverting  water  from  the  stream 
which  the  latter  does  not  apply  to  some  beneficial  use  but 
aliowB  to  run  to  waste.    Campbell  v.  Grimes 50ft 
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J. 
JOINDER  OP  PARTIES-See  "Parties,"  2,  9, 14,  15. 
JOINT  CONSENT— See  "Homestead  and  Exemptions." 
JOURNAL  ENTRY— See  "Judgments,"  1,  2. 
JUDGE  AT  CHAMBERS— See  "Jurisdiction,"  6. 
JUDGE  PEG  TJSM.—See  "Office  and  Officers,"  21, 22. 

JUDGMENTS: 

1.  Ameudiiient  and  Vacation.— Neither  the  district 
court  of  a  county  to  which  a  criminal  action  bns  been  trans- 
ferred nor  the  judge  of  the  district  at  chambers  has  power 
to  vacate  or  amend  a  journal  entry  of  the  court  of  the 
county  from  which  the  removal  was  made,  so  as  to  show  a 
legal  discharge  of  the  jury  at  a  former  trial  had  in  such 
county.     The  State  v.  Start Ill 

For  the  purpose  of  the  power  to  vacate,  no  distinc- 


tion can  be  drawn  between  a  judgment  and  an  entry  pur- 
porting to  be  a  judgment.    Id IIS 

Collateral  Attack. — Judgment  of  probate  court  order- 
ing a  sale  of  a  government  homestead  for  the  payment  of 
debts  contracted  prior  to  the  patent  will  be  upheld  as 
against  a  collateral  attack,  unless  the  fact  that  such  debts 
antedate  the  patent  appears  upon  the  record  of  the  pro- 
bate proceedings.    Wat  kins  V.  Mullen •- 1 

When  a  court  is  invested  with  power,  upon  evi- 
dence, to  determine  a  state  of  facts  and  declare  the  law 
applicable  thereto,  its  decision,  no  matter  how  erroneous, 
is  conclusive,  unless  the  error  of  its  judgment  is  apparent 
upon  the  face  of  its  record.    Id 6 

Distinction  between  the  records  of  so-called  inferior 


courts  which  affirmatively  show  jurisdiction  upon  their 
face,  and  those  which  do  not  but  are  silent  as  to  recitals 
of  jurisdictional  facts,  holding  that  the  former  are  conclu- 
sive as  against  collateral  attack  while  the  latter  are  not, 
cannot  be  drawn  in  this  state  as  to  the  judgments  of  pro- 
bate courts.    Id 8 

6.  After  a  decree,  based  upon  service  by  publication, 

the  defendant  appeared  and  filed  a  motion  to  redeem. 
Heidi  that  this  was  an  appearance  in  the  suit  and  that 
the  judgment  could  not  thereafter  be  questioned  in  eject- 
ment by  the  party  filing  the  motion  to  redeem.  Bal.Qr  v. 
Land  Co 79 

Where  application  is  made  to  set  aside  constructive 


service  and  proceedings  based  thereon  in  the  same  case, 
and  considered  without  objection,  it  constitutes  a  direct 
and  not  a  collateral  attack.    Lieberman  v.  DougUtaa, . . .  784 
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JUDGMENTS— CoxTTiNUED : 

8.  Conditional* — JudgmeDt  against  a  corporation  for  the 
issuance  of  stock,  or  in  default  thereof  for  its  value,  held  to 
be  conditional  and  void  as  to  the  money  award  contained 

in  it.    Mining  Co.  v.  Muff. iOt 

9.  Final  judgment  is  one  which  finally  decides  and 

disposes  of  the  whole  merits  of  the  case  and  reserves  no 
further  question  or  direction  for  the  future  or  further  ac- 
tion of  the  court.    Id 406 

10.  Judgments  must  be  certain.     Their  validity  and 

binding  force  must  rest  upon  facts  existing  at  the  time  of 
their  rendition.  They  cannot  rest  upon  what  may  or  may 
not  occur  after  their  rendition.  They  take  their  validi^ 
from  the  action  of  the  court,  and  not  from  what  x>erson8 
may  or  may  not  do  after  the  court  has  rendered  them.  Id.^  409 

IL  Extingrulshed. — Agreement  to  forbear  and  forbearance 
from  issuing  execution  on  a  judgment,  which  clearly  has 
no  legal  existence  and  on  which  no  execution  could  law- 
fully issue,  are  not  sufficient  consideration  for  a  new 
promise  on  the  part  of  a  supposed  judgment  debtor. 
Price  V.  Bank 743 

12.  Assignment  of  an  insurance  policy  on  the  life  of  a 

husband,  made  by  the  wife,  as  collateral  security  for  the 
payment  of  a  judgment,  held  invalid.    Id 743 

18.  Finding^s.— Whore  special  findings  are  supported  by  the 
evidence  and  are  inconsistent  with  one  another,  or  con- 
sistent with  one  another  and  inconsistent  with  the  verdict, 
but  not  destructive  of  plaintiff's  right  of  recovery,  a  new 
trial  should  be  ordered  and  not  judgment  entered  for  de- 
fendant.   Anderson  v.  Pierce 756 

14.  Rules  for  construing  special  findings  of  facts  stated. 

Id 756 

15.  Judg'e  pro  Tewt.— Judgments  of  a  judge  pro  tern. 
elected  by  the  bar  are  not  void  because  he  failed  to  qualify 

by  taking  the  oath  of  office.     In  re  Hewea 889 

16.  Jurisdiction. — Judgments  of  courts  of  general  jurisdic- 
tion, acting  upon  a  subject-matter  within  that  jurisdic- 
tion, are  conclusive  until  reversed  or  otherwise  vacated  by 
a  direct  proceeding  brought  therefor.  In  this  respect 
there  is  no  difference  between  courts  of  general  jurisdic- 
tion over  all  matters  and  courts  of  general  jurisdiction 
over  a  single  subject-matter.     Watkins  v.  Mullen 4 

17.  There  is  no  tendency  in  the  later  decisions  to  hold 

that  jurisdiction  is  not  only  the  power  to  hear  and  deter- 
mine but  also  to  enter  the  particular  judgment  in  the 
particular  case.    Id 5 

18.  Lieu. — Judgment  creditor  is  not  an  owner,  within  the 
meaninff  of  the  statutes  relating  to  condemnation  proceed- 
ings.    Williams  v.  Railway  Co 41i 

19.  Judgment  is  a  statutory  lien  which  may  be  modi- 
fied or  abolished  by  the  legislature  before  rights  become 
vested  under  it.    Id 418 
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JUDGMENTS— OoNTiNUBD : 

20.  Judgment  lien  may  be  superseded  by  the  law  au- 
thorizing coademnation  proceedings,  and  the  railroad  com- 
pany will  acquire  an  easement  free  from  all  judgment 
liens.    Jd 412 

21.  Holder  of  a  mortgage  inferior  to  a  judgn^ent  lien, 

the  judgment  not  being  followed  by  a  levy  within  a  year, 
may  purchase  a  subseouent  judgment  and  enforce  the 
same.  The  mortgagee  buying  the  land  at  such  sale  will 
take  title  paramount  to  the  lien  pf  the  first  judgment. 
Hunt  V.  Bowman 448 

22.  Judgments  in  foreclosure  do  not  lose  their  priority 

over  subsequent  general  judgments  if  orders  of  sale  be  not 
issued  within  one  year.    Jackson  v.  King 860 

23.  Merger. — All  causes  of  action  upon  which  suit  is 
brought  and  judgment  obtained  are  merged  in  the  final 
judgment  and  are  thereby  extinguished,  and  cannot  be 
made  the  foundation  of  a  subsequent  action  or  judgment. 
Price  V,  Bank 735 

24.  Second  judgment  upon  the  same  debt,  although 

for  a  less  amount  than  that  recovered  in  the  first,  is  a 
waiver  of  the  remainder  and  an  entire  extinguishment  of 
the  first  judgment.    Id 735 

25.  Satisfaction  or  extinguishment  of  a  personal  judg- 
ment in  an  action  to  foreclose  a  real-estate  mortgage  is  a 
release  of  the  mortgaged  security.    Id 785 

26.  Redemption. — Lands  once  sold  on  execution  cannot 
again  be  sold  in  satisfaction  of  any  inferior  judgment  or 
lien  under  which  the  holder  was  allowed  a  contingent 
right  of  redemption  but  whose  contingent  right  did  not 
accrue  on  account  of  the  exercise  of  the  superior  right  by 
one  of  the  preferred  classes.     Case  v,  Lanyon 89 

27.  Phrase  "right  to  redeem"  is  not  synonymous  with 

"opportunity  to  redeem."    Id 73 

28.  B>e8  Judicata. — Estoppels  must  be  found  in  the  de- 
clared and  recorded  judgments  of  the  courts  and  not  in 
their  argumentative  reasoning.    The  State  v.  Homaday,  338 

29.  Where  injunction  is  brought  to  restrain  the  collec- 
tion of  interest  accumulated  during  the  pendency  of  a 
prior  action  to  enjoin  the  collection  of  the  tax,  and  it  ap- 
pears that  in  such  prior  action  the  defendants  joined  issue 
on  the  legality  of  the  tax,  and  final  judgment  was  ren- 
dered sustaining  the  tax,  it  was  held,  that  the  questidh  of 
the  constitutionality  of  the  law  is  res  Judicata.  Railway 
Co.  V.  Labette  County 560 

80.  Where  a  court,  having  jurisdiction  of  the  subject- 
matter  and  the  parties,  renders  judgment  and  there  is  no 
appeal,  such  judgment  is  res  judicata  as  to  all  matters 
necessarily  involved  in  the  action,  save  only  such  proposi- 
tions appearing  in  the  record  as  relate  to  jurisdiction. 
ManUy  V.  Park 653 
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JUDGMENTS— Continued  : 

31.  In  such  case,  the  fact  that  a  proceeding  in  error 

was  begun  in  this  court  and  dismissed  for  non-complianoe 
with  the  statute  will  not  change  the  rule  as  to  the  con- 
clusiveness of  the  judgment  of  the  court  below.    Id 5K 

32.  In  a  suit  in  the  nature  of  a  creditor's  bill,  a  defend- 
ant set  up  a  mortgage  which  was  adjui.'ged  a  prior  lien, 
l3Ut  no  decree  of  foreclosure  was  rendered.  Ileld^  that 
in  a  subBoquent  suit  to  foreclose  the  mortage  a  plea  of 
former  adjadicatiou  cannot  be  sustained.  Bank  v.  King- 
man  571 

33.  Revivor. — Where  heirs  on  their  own  application  are  sub- 
stituted as  parties  and  prosecute  proceedings  in  error,  they 
are  estopped  from  asserting  that  the  judg^ment  which  they 
sought  to  reverse  was  not  properly  revived.  Carr  v,  Far- 
relL 566 

34.  Order  of  revivor,  made   by  a  judge  who  has  no 

authority  to  entertain  or  grant  the  order,  is  a  nullity. 
Berkley  V,  Tootle 701 

35.  Law  providing  that,  where  an  action  is  begun  in 

time  and  fails  otherwise  than  on  the  merits  the  plaintiff 
may  commence  a  new  action  within  a  year,  does  not  apply 

to  revivor  proceedings.     Id 701 

JUDICIAL  NOTICE— See  "Criminal  Law,"  15. 

JUDICIAL  SALES: 

1.  Appraisement. — Act  repealing  appraisement  law  held 
valid.    Phelps  v.  Trust  Co 529 

8.  Execution. — Holder  of  mortgage  may  bring  an  action 
on  the  note  alone  and  sell  the  mortgaged  property  on  exe- 
cution.   IIu7it  V.  Bowman 448 

3.  Holder  of  a  mortgage  inferior  to  a  judgment  lien, 

the  judgment  not  being  followed  by  a  levy  within  a  year, 
may  purchase  a  subsequent  judgment  and  enforce  tha 
same.  The  mortgagee  buying  the  land  at  such  sale  will 
take  title  paramount  to  the  lien  of  the  first  judgment.  Id,,  448 

4.  Redemption. — Lands  once  sold  on  ezeoution  cannot 
again  be  sold  in  satisfaction  of  any  inferior  judgment  or 
lien  under  which  the  holder  was  allowed  a  contingent 
right  of  redemption  but  whose  contingent  right  did  not 
accrue  on  account  of  the  exercise  of  the  superior  right  by 
one  of  the  preferred  classes.    Case  v,  Lanyon 69 

5.  Phrase  ''right  to  redeem"  is  not  synonymous  with 

"opportunity  to  rwieem."    Id 73 

6.  After  a  decree,  based  upon  service  by  publication, 

the  defendant  appeared  and  filed  a  motion  to  redeem. 
Held,  that  this  was  an  appearance  in  the  suit  and  that  the 
judgment  could  not  thereafter  be  questioned  in  ejectment 
by  Qie  party  filing  the  motion  to  redeem.  Baker  v.  Land 

Co 79 
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JUDICIAL  SALES— Continued: 

7.  Kents  and  Profits. — Purchaser  of  real  estate  at  mort- 
gage-foreclosure sale  dof  8  not  acquire,  by  his  mere  pur- 
chase of  the  property,  any  right  to  the  rents  and  profits 
growing  out  of  it  prior  to  the  sale.    Jackson  v.  King 850 

8.  Govemment  Homestead. — Judgment  of  probate 
court  ordering  a  sale  of  a  government  homestead  for  the 
payment  of  debts  contracted  prior  to  the  patent  will  be 
upheld  as  against  a  collateral  attack,  unless  the  fact  that 
such  debts  antedate  the  patent  appears  upon  the  record 

of  the  probate  proceedings.     Waikina  v,  Mullen 1 

JURISDICTION: 

1,  Administrators  and  Executors.— Action  cannot  be 
maintained  on  an  executor's  bond  until  an  accounting  has 
been  had  in  the  probate  court,  a  liability  ascertained,  and 
an  opportunity  afforded  the  former  executor  to  discharge 
it,  unless  there  has  been  a  refusal  to  make  such  final  set- 
tlement.   Hudson  V.  Barrait 188 

2.  Probate  court  may  and  should  require  a  final  set- 
tlement from  an  executor  who  has  resigned,  been  removed, 
or  whose  letters  have  been  revoked,  and  order  him  to  de- 
liver the  estate  to  his  successor.    Id 137 

8.  Where  an  administrator  occupies  a  position  antag- 
onistic to  the  interests  of  creditors,  and  refuses,  upon 
their  request,  to  institute  a  proceeding  to  reach  the  prop- 
erty fraudulently  transferred,  a  creditor  may  bring  an  ac- 
tion to  set  aside  the  conveyance,  making  the  administrator 
and  others  interested  defendants.    Barker  v,  Battey 584 

4.  Probate  court  could  not  afford  such  creditor  an 

adequate  remedy  and  the  action  was  properly  brought  in 
the  district  court.    Id 584 

5.  Amendment    and    Vacation   of    Judgrments.— 

Neither  the  district  court  of  a  county  to  which  a  criminal 
action  has  been  transferred  nor  the  judge  of  the  district 
court  at  chambers  has  power  to  vacate  or  amend  a  journal 
entry  of  the  court  of  the  county  from  which  the  removal 
was  made,  so  as  to  show  a  legal  discharge  of  the  jury  at  a 
former  trial  had  in  such  county.     The  State  v.  Start ....  Ill 

6.  Powers  of  a  judge  at  chambers  are  only  such  as 

have  been  conferred  upon  him  by  statute.    Id 116 

7.  For  the  purpose  of  the  power  to  vacate,  no  distinc- 
tion can  be  drawn  between  a  judgment  and  an  entry  pur- 
porting to  be  a  judgment.    Id 118 

8.  Appearance. — Defendant  who  moves  to  dismiss  an  ac- 
tion on  jurisdictional  grounds  does  not  thereby  enter  a 
general  appearance.     Thompson  v,  Oreer 522 

9.  Where  a  defendant  moves  to  dismiss  an  action  on 

jurisdictional  grounds,  the  same  being  denied,  then  answers, 
asking  affirmative  relief,  he  cannot  thereafter  take  advan- 
tage of  error  in  overruling  his  motion  to  dismiss.    Id.,..  522 
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JUEISDICTION— Continued  : 

10.  Cliangre  of  Venue.— When  the  venue  of  a  case  has 
been  changed  the  court  from  which  the  order  of  removal 
is  made  loses  jurisdiction,  and  jurisdiction  henceforth  be- 
comes lodged  in  the  court  to  which  the  change  has  been 
made.     The  State  v.  Start 119 

11.  Descents  and  Distributions.— Descent  of  real  prop- 
erty is  governed  by  the  laws  of  inheritance  of  the  state 
where  the  land  is  situated.  Title  to  the  same  cannot  be 
affected  by  the  decree  of  a  court  of  another  state.    Cooper 

V.  Jves 395 

12.  Exclusive.— When  a  right  given  is  solely  of  legislative 
creation,  and  jurisdiction  over  it  is  limited  to  a  particular 
tribunal  and  specific  remed ies  provided  for  its  enforcement, 
the  jurisdiction  and  remedy  can  be  exercised  and  pursued 
only  before  such  tribunal  and  in  the  mode  that  me  stat- 
ute requires.    Miller  v.  Clark 279 

Id.  Extent. — Judgments  of  courts  of  general  jurisdiction, 
acting  upon  a  subject-matter  within  that  jurisdiction,  are 
oonclusive  until  reversed  or  otherwise  vacated  by  a  direct 
proceeding  brought  therefor.  In  this  respect  there  is  no 
difference  between  courts  of  general  jurisdiction  over  all 
matters  and  courts  of  general  jurisdiction  over  a  single 
subject-matter.     Wat  kins  v.  Mullen i 

14.  There  is  no  tendency  in  the  later  decisions  to  hold 

that  jurisdiction  is  Dot  only  the  power  to  hear  and  deter- 
mine but  also  to  enter  the  particular  judgment  in  the  par- 
ticular case.    Id 5 

15.  When  a  court  is  invested  with  power,  upon  evi- 
dence, to  determine  a  state  of  facts  ana  declare  the  law 
applicable  thereto,  its  decision,  no  matter  how  erroneous, 
is  conclusive,  unless  the  error  of  its  judgment  is  apparent 
upon  the  face  of  its  record.    Jd 6 

16.  Foreigrn  Corporation. — Service  of  summons  on  an 
officer  of  a  foreign  mortgage  loan  company  held  to  be  serv- 
ice on  the  corporation.     Watkina  v.  Elliott 291 

17.  Habeas  Corpus*— Errors  or  irregularities  in  proceed- 
ings of  courts  having  jurisdiction  cannot  be  reviewed  col- 
laterally or  corrected  by  habeas  corpus.    In  re  Corum^  271 

18.  Where  a  defendant  in  a  felony  case  does  not  raise 

the  question  of  the  constitutionality  of  the  trial  court,  he 
waives  his  right  to  raise  it  upon  an  application  for  a  writ 

of  habeas  corpus.    In  re  Brown 64S 

19.  Insurance  Company. — Service  on  foreign  insurance 
company  held  insufficient.    Li/e  Association  v,  Boyer^    31 

20.  Word  ••irrevocable,"  in  the  statute  relating  to  serv- 
ice of  summons  on  foreign  iDSurance  companies,  does  not 
mean  ** never  to  be  revoked;  never  to  be  abrogated,  an- 
nulled, or  withdrawn."    Id 39 

21.  Judgre  pro  Tern.- Judgments  of  a  judge  pro  tern, 
elected  by  the  bar  are  not  void  because  he  failed  to  qualify 

by  taking  the  oath  of  office.    In  re  Hewes 283 
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JURISDICTION— Continued  : 

22.  UnoonstitutioDalitj  of  ohapter  108,  Laws  of  1897, 

relating  to  a  judge  pro  tern,,  admitted  by  the  attorney- 
general.    Id 290 

23.  Mandamus.— Mandamus  will  not  issue  to  compel  the 
performance  of  an  act  enjoined  by  another  court,  with 
jurisdiction,  except  that  it  may  sometimes  issue  in  behalf 
of  one  who  is  not  a  party  to  the  injunction  and  whose 
rights  can  only  be  secured  by  its  allowance.  The  State  v. 
Hornaday 334 

24.  Supreme  court  cannot  arbitrarily  ignore  the  judg- 
ments and  orders  of  district  courts  and  command  the  do- 
ing of  an  act  which  they,  within  the  undoubted  limits  of 
their  jurisdiction,  have  enjoined.    Id 336 

25.  Mandamus  will  not  issue  to  compel  a  justice  of  the 

peace  to  grant  a  change  of  venue  after  the  demand  has 
been  refused,  judgment  rendered,  and  satisfied  by  a  sale  of 
property.    EllUv.  Whitaker 682 

K  Police  Court.— Justice  of  the  peace  is  not  eligible  to 
the  office  of  police  judge  of  a  city  of  the  second  class,  but 
if  the  latter  be  absent,  sick  or  disqualified  a  justice  may 
act  for  him.    In  re  Coram 271 

27.  Where  a  person  acting  as  police  judge  is,  at  least, 

a  de  facto  court,  the  decisions  niade  and  judgments  ren- 
dered by  him  are  not  void,  and  his  title  to  office  is  not  sub- 
ject to  collateral  attack.    Id 271 

28.  Probate  Court. — Judgment  of  probate  court  ordering 
a  sale  of  a  government  homestead  for  the  payment  of 
debts  contracted  prior  to  the  patent  will  be  upheld  as 
against  a  collateral  attack,  unless  the  fact  that  such  debts 
antedate  the  patent  appears  upon  the  record  of  the  pro- 
bate proceedings.     Watkinsv,  Mullen 1 

29.  Distinction  between  the  records  of  so-called  in- 
ferior courts  which  affirmatively  show  jurisdiction  upon 
their  face  and  those  which  do  not  but  are  silent  as  to  re- 
citals of  jurisdictional  facts,  holding  that  the  former  are 
conclusive  as  against  collateral  attack  while  the  latter  are 
not,  cannot  be  drawn  in  this  state  as  to  the  judgments  of 
probate  courts.    Id 8 

30.  Railroads.— Service  on  railroad  company  held  insuffi- 
cient.   Railroad  Co,  v,  Sidell 349 

31.  ReviYor.— When  a  district  court,  without  jurisdiction  of 
the  subject-matter  of  an  action,  renders  a  judgment 
therein,  this  court  will  not  entertain  proceedings  in  error 

to  reverse  such  judgment.    Armour  t>.  Howe 587 . 

82.  Order  of  revivor,  made  by  a  judge  who  has  no  au- 
thority to  entertain  or  grant  the  order,  is  a  nullity.  Berk- 
ley v.  Tootle 701 

83.  Res  Judicata.— Where  a  court,  having  jurisdiction  of 
the  subject-matter  and  the  parties,  renders  judgment  and 
thare  is  no  appeal,  such  judgment  is  re9  judicata  as  to 
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JURISDICTION— Continued  : 

all  matters  necessarily  involved  in  the  action,  save  only 
such  propositions  appearing  in  the  record  as  relate  to  juris- 
diction.   Manley  v.  Park 553 

34.  In. such  case,  the  fact  that  a  proceeding:  in  error 

was  begun  in  this  court  and  dismissed  for  non-compliance 
with  the  statute  will  not  change  the  rule  as  to  the  conclu- 
siveness of  the  judgment  of  the  court  below.    Id 553 

35.  Rigrht  of  Appeal. — Act  of  1891  does  not  confer  upon  a 
city  of  the  first  class  the  right  of  appeal  from  the  district 
court  to  the  supreme  court.     Topeka  v.  Wood 809 

36.  State  Board  of  Charities.— Board  of  trustees  of  the 
charitable  institutions  may  be  sued  in  any  county  in  which 

a  member  may  be  served.    T?ie  State  v,  Homaday 334 

37.  Suit  to  enjoin  the  state  board  of  charities  from  ac- 
cepting deeds  conveying  the  site  for  the  Parsons  insane 
asylum  was  properly  brought  in  the  district  court  by  the 
county  attorney  of  Clay  county.  Homaday  v.  The 
State 823 

JURY  AND  JURORS: 

L  Argrument  of  Counsel.— Counsel  should  be  allowed 
to  call  the  attention  of  the  jury  to  each  special  question 
and  to  suggest  or  advise  them  what  answers  thou  Id  be 
made  thereto,  from  the  evidence  heard.    Stacy  v.  Cook, .    50 

8.  Equity  Case.— In  an  ecjuity  case,  the  court  may  take 
the  advice  of  different  juries  at  different  times  as  to  the 
issues  of  fact  involved,  by  submitting  to  them  questions 
for  their  consideration  and  answer.  Mitchell  v,  Simpson,  343 

3.  Findingps.— It  is  error  for  the  court  to  instruct  the  jury 
that  their  answers  to  particular  questions  of  fact  6ul>- 
mitted  should  be  consistent  with  one  another.  {Brick 
Co,  V,  Zimmerman,  61  Kan.  750,  60  Pac.  1064.)  Jiail- 
road  Co,  v.  Burrows 89 

4.  Rules  for  construing  special  findings  of  fact  stated. 

Anderson  v.  Pierce 756 

5.  Where  special  findings  are  supported  by  the  evi- 
dence and  are  inconsistent  with  one  another,  or  consistent 
with  one  another  and  inconsistent  with  the  verdict,  but 
not  destructive  of  plaintiff's  right  of  recovery,  a  new  trial 
should  be  ordered  and  not  judgment  entered  for  defendant. 

Id 756 

6.  Illegral  Discharge.- Case  of  The  State  v,  Allen,  59 
Kan.  15Bi  54  Pac.  1060,  relating  to  the  illegal  discharge  of 

a  jury  in  a  criminal  case,  followed.     The  State  v.  Start,  111 

7.  Qualifications.  —  Fixed  opinions  distinguished  from 
mere  impressions.     The  State  v.  Kornstett 222.  226 

8.  Juror  is  not  disqualified  to  sit  by  reason  of  having 

formed  or  expressed  an  opinion  upon  matters  involved  in 
the  case  over  which  there  is  no  dispute.  The  State  t*. 
Everett 275 
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JURY  AND  JURORS— Continubd: 

9.  Reqnest  for  Instructions.— Irreffular  prooeedings  in 
a  felony  case,  in  response  to  a  request  by  a  jurr  for  further 
instructions,  in  the  absence  of  the  defendant,  held  to  hare 
been  cured  by  the  subsequent  proceedings  in  the  presence 
of  the  defendant.     The  State  v.  Hohhs 619 

10.  This  court  will  not,  from  the  mere  fact  that  certain 

oral  statements  were  made  by  the  trial  judge  to  the  jury, 
infer  that  there  was  prejudicial  error.    Id 613 

11.  Service  on  Sunday.— Fact  that  jurors  were  served  on 
Sunday  and  were  excluded  from  the  court-room  while 
other  jurors  were  bein^  examined  does  not  disqualify  them, 
nor  operate  to  the  prejudice  of  the  defendant.    The  State 

V.  Komatett 228 

JUSTICE  OP  THE  PEACE—See  "Pbactiob,  Jusnoa  ov 
THB  Pbaob." 

K. 
KNOWLEDGE-See  ••Notiob." 

L. 

LANDLORD  AND  TENANT: 

1.  Chattel  Mortgrage.- In  a  lease  of  a  bri^k-Tard  it  was 
stipulated  that  the  landlord  should  have  a  lien  on  the 
clay  in  the  bank  and  upon  the  brick  manufactured  there- 
from. Held,  tliat  the  mortgage  contract  did  not  create  a 
lien  on  the  brick  not  manufactured  or  in  existence  when 
the  mortgage  was  executed.     Townsend  v,  Allen 811 

2.  ejectment.— Landlord  whose  title  is  based  on  bare  pos- 
session in  his  petition  in  ejectment  against  a  former  ten- 
ant who  had  obtained  a  tax  deed  admitted  that  he  had 
lost  nossession.  Held,  that  as  he  had  no  possession  or 
title  he  was  not  in  position  to  attack  the  validity  of  the 
tax  deed.    Smith  v.  Newman 818 

8.  Judicial  Sale.— Purchaser  of  real  estate  at  mortgage- 
foreclosure  sale  does  not  acquire,  by  his  mere  purchase  of 
the  proper^,  any  right  to  the  rents  and  profits  growing 
out  of  it  prior  to  the  sale.    Jackson  v.  King 860 

4.  Liability  of  Tenant.— Tenant  who  has  possession  and 
control  of  premises  is  ordinarily  bound  to  keep  them  in 
such  condition  that  they  will  be  safe  for  the  public,  and 
such  tenant  is  prima  facie  liable  to  third  persons  for 
damages  arising  from  negligent  defects.  DeTarr  v. 
Heim 188 

5.  In  such  case,  testimony  as  to  the  relations  between 

the  landlord  and  tenant  may  be  received  to  establish  who 
was  in  actual  control  of  the  premises,  and  who  was  liable 
for  an  injury  sustained  by  a  traveler  from  an  opening  in 
the  path  over  the  property.    Id 189 

6.  Taxes. — Tenant  not  under  any  duty  or  obligation  to  pay 
taxes  on  rented  land  may  purchase  the  land  at  tax  sale, 
and  thus  acquire  an  adverse  title  as  against  his  former 
landlord.    Smith  v.  Newman 818 
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LARCENY— See  "Criminal  Law,"  28-31. 

LEASE— See  "Landlord  and  Tenant." 

LETTER— See  "Evidence,"  50. 

LIABILITY  OF  STOCKHOLDER— See  "Corporations." 

LIBEL— See  "  Criminal  Law,"  32-55. 

LICENSE  TAX— See  "Taxation,"  3-6. 

LIFE  EXPECTANCY— See  "Damages,"  13. 

LIFE  INSURANCE— See  "Insurance." 

LIMITATION  OF  ACTIONS: 

L  Amendment  of  Pleadingr.- Id  foreclosure,  the  court 
may  substitute  the  real  owners  of  the  note  and  mortgage 
as  plain tififs  in  place  of  the  payee  of  the  paper,  in  whose 
name  action  had  been  brought  by  mistake,  and  amend- 
ment by  such  substitution  relates  back  to  the  commence- 
ment of  the  action,  and  the  statute  does  not  thereafter 
run  in  favor  of  the  defendant.     Service  v.  Bank 857 

9.  Corporation. —  Dissolution  of  corporation  defined. 
BHgham  V.Nathan 243,  346 

8.  Extension  of  time  to  a  corporation  which  has  sus- 
pended business  does  not  extend  the  statutory  limitation 
m  actions  against  stockholders.    Id 243 

4.  Dismissal  of  Action.— Action  on  notes  was  dismissed, 
the  notes  transferred,  and  a  new  action  brought  by  the 
transferee  more  than  five  years  after  maturity  but  within 
one  year  from  the  dismissal  of  the  former  suit.  Held, 
not  barred.     Investment  Co,  v.  Law 193 

5.  Fraud.— Statute  of  limitations  barring  an  action  for  re- 
lief on  the  ground  of  fraud  in  two  years  after  the  discovery 
of  the  fraud  affects  only  the  right  of  action,  and  does  not 
prevent  one  who  has  been  injured  by  the  fraud  from  plead- 
ing the  same  as  a  shield  to  protect  himself  from  the  action 

of  another.     Thomas  v.  Baiter 56& 

6.  In  an  action  to  set  aside  a  fraudulent  conveyance, 

the  statute  of  limitations  begins  to  run  at  the  time  of  the 
discovery  of  the  fraud  and  not  at  the  time  of  the  delivery 

of  the  deed.    Brown  v.  Brown 666 

7.  Insurance  Policy.— Where  a  benefit  certificate  pro- 
vides that  an  action  for  death  must  be  brought  within  a 
year,  a  suit  in  which  the  petition  was  filed  but  the  sum- 
mons was  not  issued  and  served  until  after  the  expiration 
of  the  year  cannot  be  maintained.  Nor  will  a  subsequent 
by-  law  providing  for  a  new  form  of  certificate  and  extend- 
ing the  period  of  limitation  authorize  its  maintenanoe. 
Modern  Woodmen  v.  Bauers/eld 340 

8.  Jndg'ment  Lien.— Holder  of  a  mortgage  inferior  to  a 
judgment  lien,  the  judgment  not  being  followed  by  a  levy 
within  a  year,  may  purchase  a  subsequent  judgment  and 
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LIMITATION  OF  ACTIONS— Continued: 

enforce  the  same.  The  mortfifsgee  buying  the  land  at  such 
sale  will  take  title  paramount  to  the  lien  of  the  first  judg- 
ment.   Hunt  V,  Bowman 448 

9.  Judgments  in  foreclosure  do  not  lose  their  priority 

over  subsequent  general  judgments  if  orders  of  sale  be  not 
issued  within  one  year.    Jackson  v.  King 850 

10.  "S/LortgAge* — Husband,  without  the  consent  of  the  wife, 
cannot,  by  contract  with  the  mortgagee,  extend  the  dura- 
tion of  a  mortgage  lien  on  the  homestead.  Bank  v. 
Hardman 242 

U.  In  a  foreclosure  of  a  homestead  owned  by  the  wife, 

a  payment  by  the  husband  was  relied  on  to  avoid  the  stat- 
ute of  limitations,  and  the  wife  pleaded  that  she  was  a 
surety  only,  and  that  the  payments  were  made  without  her 
knowledge  or  consent.  The  plaintiffs  replied  that  the 
money  obtained  was  used  to  pay  a  valid  lien  on  the  wife's 
property.  Held,  error  to  exclude  evidence  supporting  the 
reply.   Hawkins  v.  King 626 

15L  One  in  possession  without  title  cannot  maintain  an 

action  to  quiet  title  as  a^inst  the  holder  of  the  legal  dtle, 
under  a  deed  absolute  m  form,  to  which  deed  the  plain- 
tiff is  not  a  party,  on  the  ground  that  the  deed  is  in  fact 
a  mortgage  and  that  the  debt  secured  by  it  is  barred. 
Burditt  v.Burditt 676 

15.  Revivor. — ^Law  providing  that  where  an  action  is  be- 
gun in  time  and  fails  otherwise  than  on  the  merits  the 
plaintiff  may  commence  a  new  action  within  a  year  does 
not  apply  to  revivor  proceedings.    Berkley  v.  Tootle  ....  701 

14.  Shield  for  Defense.— Statute  of  limitations  is  a  shield 
for  defense,  not  a  weapon  of  attack,  and  cannot  be  made 
the  basis  of  a  claim  for  aflSrmative  relief.  Burditt  v,  Bur- 
ditt  676 

16.  Taxation. — Where  a  mayor  signs  a  paving  petition,  un- 
dertaking to  represent  certain  property  which  in  reality 
belongs  to  the  county,  that  fact  not  being  shown  by  the 

getition,  an  action  to  enjoin  the  assessment  must  be 
rought  within  thirty  days.    Kansas  City  v,  Oray 198 

16.  City  engineer's  estimate  is  not  open  to  attack  for 

want  of  detail,  after  the  period  of  limitation  has  elapsed. 
Id 198 

LIVE. STOCK    SANITARY    COMMISSION— See    "Dam- 

AGES,"  8. 

LOSS  OF  TIME— See  "Damages,"  14. 
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MALICIOUS  PROSECUTION— See  "False  lMPBiflONMKifT.»» 

MANDAMUS: 

1.  Injunction.— Mandamus  will  not  issue  to  compel  the 
performanoe  of  an  act  enjoined  by  another  court  with 
jurisdiction,  except  that  it  may  sometimes  issue  in  behalf 
of  one  who  is  not  a  par^  to  the  injunction  and  whose 
rights  can  only  be  secured  by  its  allowance.  The  State 
V.  Hornaday S34 

8.  Case  of  Bank  v.  Brig  ham,  51  Kan.  727,  60  Pac. 

754,  as  to  what  constitutes  an  estoppel,  followed.    Id..,,  331 


Supreme  court  cannot  arbitrarily  ignore  the  judg- 


ments and  orders  of  district  courts  and  command  the  do- 
ing of  an  act  which  they,  within  the  undoubted  limits  of 
their  jurisdiction,  have  enjoined.    Id 335 

4.  Justice  of  the  Peace.— Mandamus  will  not  issue  to 
compel  a  justice  of  the  peace  to  grant  a  change  of  venue 
after  the  demand  has  been  refused,  and  judgment  rendered 
and  satisfied  by  a  sale  of  property.    Mlis  v,  Whitaker. .  68S 

5.  Pleadinsrs.- Only  pleadings  allowed  in  an  action  of 
mandamus  are  the  plaintiflrs  writ  and  the  defendant's 
answer.  The  defendant  cannot,  therefore,  by  oroas-action 
in  the  same  suit,  have  a  writ  to  compel  the  performance  at 
some  act  by  the  plaintiff.    Leavenworth  v.  Water  Co,..  643 

MASTER    AND    SERVANT  — See    "Cbimiwal    Law,'*   S9; 
"Railroads,"  9-12. 

MEANDER  LINES- See  "Watbb  akd  Waterooubsbs,"  L 

MEASURE  OF  DAMAGES— See  "Damagkb." 

MECHANIC'S  LIEN— See  "Judicial  Sales,"  L 

MERGER— See  "Judombntb,"  23-25. 

MINORS— See  "Damages,"  18;  "Railroads,"  13,  14. 

MISJOINDER  OP  PARTIES— See  "Pabties,"  2,  9,  U,  15. 

MORTGAGES: 

1.  Abstracter's  Bond.— Sureties  on  an  abstracter's  bond 
are  not  released  by  an  extension  of  time  granted  by  a  yen- 
dee  to  the  vendor  to  make  good  his  covenants  of  warranty 
against  encumbrances.    Allen  v,  Hopkins 175 

2.  Action  on  Note  Only.— Suit  may  be  brought  on  note 
alone  against  the  maker,  notwithstanding  the  latter  may 
have  sold  the  property  subject  to  the  mortgage  debt.  In- 
vestment Co.  V,  Law 193 
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MORTGAGES— Continued  : 

3.  Holder  of  mortgage  may  bring  an  action  on  the  note 

alone  and  sell  the  mortgaged  property  on  execution.    Hunt 

V,  Bowman 448 

4.  AppraisemeHt. — Act  repealing  appraisement  law  held 
valid.    Phelps  v.  Trust  Co 529 

5.  As8ig:iMnent. — ^Failure  to  acknowledge  and  record  an 
assignment  of  mortgage  does  not  annul  the  mortgage  nor 
destroy  the  lien,  but  only  prevents  the  assignment's  being 
introduced  in  evidence.    Burt,  v.  Moore 536 

6.  Duress.— In  order  to  sustain  a  plea  of  duress,  it  is  not 
necessary  that  the  threats  be  directly  made  by  the  threat- 
ener  to  the  one  from  whom  the  writing  was  extorted,  or 
that  they  be  communicated  to  him  by  an  authorized  agent 
of  the  threaten er.  It  is  sufficient  if  they  be  communicated 
by  others,  with  the  result  so  to  excite  the  fears  as  to  over- 
come one's  judgment  and  will.    Bank  v,  Hutchinson.,.      9 

7.  Testimony  of  a  wife  that  she  heard  of  threats  to 

arrest  and  imprison  her  husband  and  became  so  alarmed 
that  she  executed  a  mortgage  on  her  homestead  against 
her  judgment  and  will,  to  protect  him,  is  not  rendered 
incompetent  by  disclosure,  upon  cross-examination,  that 
she  heard  it  as  a  communication  from  her  husband.    Id,,      9 

8.  Judgrment  Lien.— Holder  of  a  mortgage  inferior  to  a 
judgment  lien,  the  judgment  not  being  followed  by  a  levy 
within  a  year,  may  purchase  a  subsequent  judgment  and 
enforce  the  same.  The  mortgagee  buying  the  land  at  such 
sale  will  take  title  paramount  to  the  lien  of  the  first  judg- 
ment.   Hunt  V,  Bowman 448 

9.  liimitation  of  Action.— Husband,  without  the  con- 
sent of  the  wife,  cannot,  by  contract  with  the  mortgagee, 
extend  the  duration  of  a  mortgage  lien  on  the  homestead. 
Bank  v,  Hardman 242 

10.  In  a  foreclosure  of  a  homestead  owned  by  the  wife, 

a  payment  by  the  husband  was  relied  on  to  avoid  the 
statute  of  limitations,  and  the  wife  pleaded  that  she  was 
a  surety  only,  and  that  the  payments  were  made  without 
her  knowleage  or  consent.  The  plaintiffs  replied  that  the 
money  obtained  was  used  to  pay  a  valid  lien  on  the  wife's 
property.  Held,  error  to  exclude  evidence  supporting  the 
reply.     Hawkins  v.  King 526 

IL  One  in  possession  without  title  cannot  maintain  an 

action  to  quiet  title  as  against  the  holder  of  the  legal  title, 
under  a  deed  absolute  in  form,  to  which  deed  the  plaintiff 
is  not  a  party,  on  the  ground  that  the  deed  is  in  fact  a 
mortgage  and  that  the  debt  secured  by  it  is  barred.  Bur- 
dittv.Burditt 576 

12.  Parties. — In  foreclosure,  the  court  may  substitute  the 
real  owner  of  the  note  and  mortgage  as  plaintiff  in  place 
of  the  payee  of  the  paper,  in  whose  name  action  had  been 
brought  by  mistake,  and  amendment  by  such  substitution 
relates  back  to  the  commencement  of  the  action,  and  the 
statute  does  not  thereafter  run  in  favor  of  the  defendant. 
Service  V,  Bank 857 
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MORTGAGES— Continued  : 

13.  Bedemption. — Lands  once  sold  on  execution  cannot 
again  be  sold  in  satisfaction  of  any  inferior  judgment  or 
lien  under  which  the  holder  was  allowed  a  contingent  right 
of  redemption  but  whose  contingent  right  did  not  accrue 
on  account  of  the  exercise  of  the  superior  right  by  one  of 

the  preferred  classes.     Gasev,Lanyon 69  « 

14.  Phrase  "right  to  redeem"  is  not  synonymous  with 

«» opportunity  to  redeem."    Id 73 

15.  lies  J^Hdicata. — In  a  suit  in  the  nature  of  a  creditor's 
bill,  a  defendant  set  up  a  mortgage  which  was  adjudged  a 
prior  lien,  but  no  decree  of  foreclosure  was  rendered. 
Held,  that,  in  a  eubseijuent  suit  to  foreclose  the  mortgage, 
a  plea  of  former  adjudication  cannot  be  sustained.    Bank 

V,  Kingman 671 

16.  Reversion.— Owner  of  certain  property  mortgaged  the 
ttie  same  by  definitely  describing  the  lots.  Afterward  the 
street  was  vacated.  Held,  that  the  mortgage  did  not 
create  a  lien  on  the  strip  acquired  by  reversion.  Railway 
Go,  V,  Sharpleas 841 

17.  Biirlits  of  Morf  gragee.— In  this  state  the  common-law 
attributes  of  mortgages  have  been  wholly  set  aside.  A 
mortgage  is  a  mere  security,  creating  a  lien,  but  vesting 
no  title  and  giving  no  right  of  possession  either  before  or 
after  condition  broken,  and  the  mortgagor's  right  of  con- 
trol is  not  impaired  by  the  existence  of  the  lien.  Hunt  v. 
Bowman 451 

18.  Satisfaction  of  Judgrment.— -Satisfaction  or  extin- 
guishment of  a  personal  judgment  in  an  action  to  foreclose 
a  real-estate  mortgage  is  a  release  of  the  mortgaged  se- 
curity.   Price  V,  Bank 736 

MUNICIPAL  BONDS— See  "Bonds,"  10-13. 

MURDEE— See  "Cbiminal  Law,"  36-44. 

IIUTUAL-BENEFIT  SOCIETIES— See  •'Ihsubahoe,"  i. 

N. 

NAMES  — See  "Pbomibsobt  Notes,"  1;   "Words  and 
Phbasbs." 

NEGLIGENCE  — See  "Citibs  and   City  OmosBa,**  6-10; 
'* Damages;"  "Highways;"  "Railroads." 

NEW  TRIAL— See  "Criminal  Law,"  13,  U;  "Practiob,  Dis- 
trict Court,"  49;  "Practice,  Supreme  Ooubt,"  13,  IL 

NEXT  OP  KIN— See  "Parties,"  13. 

NOMINATIONS-See  "Elections." 

NOTES— See  "Promissory  Notes." 
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NOTICE: 

1.  Assigrnment  of  Mortgragre*^Failure  to  acknowledge 
and  record  an  assignment  of  mortgage  does  not  annul  the 
mortgage  nor  destroy  the  lien,  but  only  prevents  the  as- 
signment's being  introduced  in  evidence.  Burt  V.Moore.,,  596 

8.  Municipal  Bonds. — Certain  recitals  in  refunding  bonds 
held  to  estop  the  county  from  making  the  defense  that  the 
debt  refunded  was  not  bonded  indebtedness,  nor  bonds 
that  had  been  outstanding  for  more  than  two  years ;  nor 
can  the  county  in  the  present  case  escape  liability  on  the 
ground  that  the  bonds  issued  ezoeeded  the  limit.  The 
State  V.  Wichita  County 484 

8.  If  there  is  lawful  power  in  a  municipality  and  its 

ofBoers  to  issue  bonds,  they  may,  by  recitals  in  the  bonds, 
estop  the  municipality  to  deny  the  existence  of  the  pre- 
requisite facts  and  circumstances  recited,  unless  the  law 

Provides  a  particular  test,  such  as  a  public  record,  for  the 
etermination  of  the  existenoe  of  such  facts  and  circum- 
stances.  Id 496 

4.  Defective  Bridsr^* — County  commissioners  were  noti- 
fied, before  the  plans  were  adopted,  that  a  bridge  built  in 
accordance  therewith  would  not  stand,  and  there  was  com- 
petent testimony  that  the  plans  were  Inadequate.  J/eld, 
that  such  information  was  notice  to  the  chairman  of  the 
board,  within  the  requirements  of  the  statute.  Cloud 
County  V,  Vickera 25 

5.  Defective  Hiirhways.— Five  days*  notice  to  township 
trustee  of  defect  in  highway  means  actual  notice,  and  not 
notice  inferable  from  the  notoriety  or  long  continuance  of 
the  defect.    Hari  v.  Ohio  Township 315 

6.  Q^a8i  corporations,  such  as  townships,  are  liable 

only  as  made  so  by  statute,  and  therefore  the  statutory 
kind  of  notice  must  be  given.    Id 318 

7.  Definition* — Actual  notice  distinguished  from  construc- 
tive notice.    Id 316 

S.  Records  of  Corporations.  —  Purchaser  of  property 
from  corporation,  in  the  absence  of  notice  to  the  contrary, 
has  a  right  to  assume  that  the  record  showing  autb<irity  to 
make  the  sale  was  correct  and  the  authority  formally  given. 
Moriaette  v.  Howard 463 

9.  Title  and  Ownership.— In  an  ejectment  action,  testi- 
timony  that  the  defendants,  who  relieil  upon  their  pre- 
scriptive rights,  bad  made  declarations  that  they  were  not 
leasing  the  lands,  but  owned  them,  that  one  of  them  had 
insur^  a  house  in  his  own  name  and  had  mortgaged  the 
land,  was  properly  rejected,  in  the  absence  of  a  showinff 
that  such  declarations  had  been  brought  to  the  knowC 
edge  of  the  plaintiff.    Broughan  v,  Broughan 784 
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O. 

I. 

OATH  OP  OFFICE— See  "Office  and  Officers,"  2. 
OCCUPATION  TAX-See  "Taxation/'  3-6. 

OFFICE  AND  OFFICERS: 

1.  Abstracters*— Abstracters  are  not  public  officers.  A  lien 

V,  Hopkins 175 

2.  Arrest  to  Compel  Payment  of  Money.— Arrest 

to  compel  payment  of  money  is  unjustifiable.  Gamier  v. 
Squires 321 

3.  Arrest  without  Warrant.— Arrest  by  an  officer  with- 
out a  warrant  will  not  constitute  false  imprisonment  if  the 
officer  had  reasonable  grounds  to  believe  that  a  felony  had 
been  committed.   Id 321 

4.  Atchison  City  Court. — Act  creating  the  Atchison  city 
court  oonstrued  as  to  the  terms  of  officers.  Starr  v, 
Flynn 845 

5.  Australian-ballot  ILaw.— Action  of  a  special  tribunal 
created  by  the  Australian-ballot  law  for  the  purpose  of 
passing  upon  contested  nominations  will  not  be  disturbed 

by  the  courts,  in  the  absence  of  fraud.  Miller  v,  Clark, .  278 

6.  Candidate  cannot  adopt  the  benefits   conferred 

upon  him  by  the  Australian-ballot  law,  and,  at  the  same 
time,  repudiate  that  part  of  the  statute  which  has  set  up 
a  board  of  officers  with  jun«>dlction  to  determine  finally  the 
regularity  of  his  nominat  on  in  case  of  a  contest.    Id 279 

7.  Case  of  Sims  v.  Daniels,  bl  Kan.  552, 46  Pao.  952, 

so  far  as  it  denies  to  such  tribunals  final  power  to  decide 
the  questions  referred  to  in  the  first  paragraph  of  this  syl- 
labus, is  overruled.    Id 279 

8.  Cities. — Justice  of  the  peace  is  not  eligible  to  the  office  of 
police  judge  of  a  city  of  the  second  class,  but,  if  the  latter 
be  absent,  sick  or  disqualified,  a  justice  may  act  for  him. 

In  re  Coram '. 271 

9.  Where  a  person  acting  as  police  judge  is,  at  least, 

a  de  facto  court,  the  decisions  made  and  judgments  ren- 
dered by  him  are  not  void,  and  his  title  to  office  is  not  sub- 
ject to  collateral  attack.    Id 271 

10.  Act  of  1897,  requiring  water-supply  companies  to 

file  statements  with  ci^  clerks,  applies  to  companies  ex- 
isting at  the  time  of  its  passage,  and  is  valid.  Leaven- 
worth V.  Water  Co 643 

U.  County  Commissioners.— Where  a  contractor  is  re- 
quired to  build  a  bridge  upon  a  defective  plan,  the  county 
cannot  avail  itself  of  the  defense  that  the  negligent  acts  of 
an  independent  contractor  caused  the  damages.  Cloud 
County  V.  Vickers 25 
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12.  County  oommissioDers  were  notified,  before  the 

plans  were  adopted,  that  a  bridge  built  in  accordance 
therewith  would  not  stand,  and  there  was  competent  testi- 
mony that  the  plans  were  inadequate.  Held,  that  such 
information  was  notice  to  the  chairman  of  the  board, 
within  the  requirements  of  the  statute.    Id , .    25 

13.  In  an  action  for  death  from  a  defective  bridprfe,  the 

,  petition  contained  the  verdict  of  the  coroner's  jury  finding 

the  cause  to  be  an  *' accidental  falling  of  a  stone-arch 
bridge."  Held,  that  the  verdict  did  not  narrow  the  al- 
leged cause  of  death  so  as  to  confine  it  to  an  unforeseen 
and  fortuitous  circumstance.    Id 25 

14.  Whenever  the  valuation  of  property  in  any  county 

is  changed  by  the  state  board  of  equalization,  the  county 
oommissionera  may  use  such  valuation  as  a  basis  for  levies 
for  all  purposes,  but  are  not  bound  so  to  do,  and  their  re- 
fusal is  not  a  violation  of  the  constitutional  provision. 
Qeary  County  v.  Bailway  Co 168 

16.  Certain  recitals  in  refunding  bonds  held  to  estop 

the  county  from  making  the  defense  that  the  debt  refunded 
was  not  bonded  indebtedness,  nor  bonds  that  had  been 
outstanding  for  more  than  two  years;  nor  can  the  county 
in  the  present  case  escape  liability  on  the  ground  that  the 
bonds  issued  exceeded  the  limit.  The  State  v.  Wichita 
County 494 

16.  County  Treasure r.~County  treasurer  and  his  bonds- 
men held  not  liable  for  the  misappropriation  of  certain 
World's  Fair  funds.    Lower  v.  Morris  County 296 

17.  Act  of  1895  repeals  the  provision  that  i)enalties  ac- 
cruing upon  taxes  levied  in  cities  of  the  first  class  for  city 
purposes  '* should  be  credited  to  the  county  fund."  Sedg- 
wick County  V,  Wichita 704 

18.  As  the  law  of  this  state  now  stands,  cities  of  the 

first  class  are  entitled  to  receive  from  the  county  treasurer 
of  the  counties  in  which  such  cities  are  located  their  **  pro- 
portion of  penalties  and  interest"  accruing  upon  delin- 
quent taxes.    Id 704 

19.  As  to  taxes  levied  in  such  city  for  school  purposes, 

the  penalties  charged  thereon,  if  they  become  delinquent, 
must  *'be  credited  to  the  county  fund,"  while  the  interest 
must  be  paid  to  the  board  of  education.    Id 704 

20.  Industrial  Reformatory.— Under  section  14,  chapter 
134,  General  Statutes  of  1897,  the  board  of  managers  of 
the  industrial  reformatory,  at  Hutchinson,  may  lawfully 
transfer  an  incorrigible  prisoner  from  that  institution  to 
the  penitentianr.  The  exercise  of  such  power  is  not  a 
judicial  act.    in  re  Murphy 422 

21.  Judg'e  pro  Tent, — Judgments  of  a  judge  pro  tern, 
elected  by  the  bar  are  not  void  because  he  failed  to  qualify 

by  taking  the  oath  of  office.    In  re  Hewes 288 

22.  Unconstitutionality  of  chapter  108,  Laws  of  1897, 

relating  to  a  judge  pro  tern,,  admitted  by  the  attorney- 
general.    Id 290 
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23.  Mandamus.— Maodamus  will  not  issue  to  compel  the 
performaoce  of  an  act  enjoined  by  another  court  with 
jurisdiction,  except  that  it  may  sometimes  issue  in  behalf 
of  one  who  is  not  a  party  to  the  injunction  and  whose 
rights  can  only  be  secured  by  its  allowance.     The  State 

V.  Hornaday 334 

24.  Municipal  Bonds.— If  there  is  lawful  power  in  a  mu- 
nicipality and  its  officers  to  issue  bonds,  they  may,  by 
recitals  in  the  bonds,  estop  the  municipality  to  deny  the 
the  existence  of  the  prerequisite  facts  and  circumstanoes 
recited,  unless  the  law  provides  a  particular  test,  such  as 
a  public  record,  for  the  determination  of  the  existence  of 
such  facts  and  circumstances.  The  State  v,  Wichita 
County 498 

25.  Parsons  Insane  Asylum.— Legislative  oonmiittee  was 
not  invested  with  power  to  purclu^e  or  fix  a  price  for  the 
site  for  the  Parsons  insane  asylum.  That  power  belongs 
to  the  state  board  of  charities.  It  was  the  duty  of  the 
committee  to  select  the  site,  and  of  the  state  board  of 
charities  to  procure  it.    Hornaday  v.  The  State 822 

26.  Suit  to  enjoin  the  state  board  of  charities  from  ac- 
cepting deeds  conveying  the  site  for  the  Parsons  insane 
asylum  was  properly  brought  in  the  district  court  by  the 
county  attorney  of  Clay  county.    Id 823 

27.  Rule  is  that,  in  the  case  of  those  acting  on  behalf 

of  the  public,  there  is  no  power  to  agree  as  to  the  compen- 
sation to  be  given  to  the  landowner  where  his  property  is 
sought  to  be  taken  for  public  use,  unless  it  is  given  by  the 
statute,  either  expressly  or  by  implication.   Id 830 

28.  State  Board  of  Charities.- Board  of  trustees  of  the 
charitable  institutions  may  be  sued  in  any  county  in  which 

a  member  may  be  served.     The  State  v,  Hornaday 334 

29.  Official  character  of  members  of  the  board  of  trus- 
tees of  the  charitable  institutions  defined.    Id, 338 

30.  Superintendent  of  Insurance*— Word  ••  irrevocable," 
in  the  statute  relating  to  service  of  summons  on  foreign 
insurance  companies,  does  not  mean  *'  never  to  be  revoked ; 
never  to  be  abrogated,  annulled,  or  withdrawn."  Life 
AsBociation  v,  Boyer 30 

31.  Service  on  foreign  insurance  company  held  insuffi- 
cient.   Id 81 

32.  Township  Trustee.— Five  days'  notice  to  township 
trustee  of  defect  in  highway  means  actual  notice  and  not 
notice  inferable  from  the  notoriety  or  long  continuance  of 
the  defect.    Hari  v.  Ohio  Township 315 

33.  Quasi  corporations,  such  as  townships,  are  liable 

only  as  made  so  by  statute,  and  therefore  tne  statutory 
kind  of  notice  must  be  given.    Id 318 

84.  Wallace  County.— Act  of  1895,  legalizing  certain  war- 
rants of  Wallace  county  issued  under  the  gopher-scalp 
act,  held  unconstitutional.    Felix  v.  WcUiaoe  Vounty.,,  832 
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OFFSET--Bee  "Answeb." 
OPTION— €ee  "Contracts,"  22. 
ORDINANCES--See  "Cities  and  City  Offiobrs,"  4. 
OUTSTANDING  TITLE— See  "Title  and  Ownership,*'  9. 
OWNERSHIP— See  "Title  and  Ownership.'* 


PARENT  AND  CHILD-See  "  Convbtanoes,"  8, 13. 
PARSONS  INSANE  ASYLUM— See  "Insane' Asylums." 

PARTIES: 

1.  Administrators  and  Executors.— Real  parties  in 
interest  may  be  substituted  as  plaintiffs  in  an  action  pre- 
viously brought  in  the  name  of  the  state  on  an  executor's 
bond.    Hudson  v,  Barratt 137 

2.  in  an  action  against  a  widow  and  sole  heir  of  a  de- 
ceased Btockholder,  it  was  shown  that  the  widow  was  ex- 
ecutrix of  the  last  will  of  the  deceased,  appointed  in  New 
York,  where  he  resided  at  the  time  of  his  death,  and  that 
all  debts  and  legacies  had  been  paid.  There  was  no  ad- 
ministration in  this  state.  Held^  that  she,  as  executrix, 
was  not  a  necessary  party,  and  that  the  action  could  not 
be  defeated  by  showing  that  there  was  personal  property 
in  New  York  in  the  hands  of  the  executrix  sufficient  to 
pay  plaintiff's  claim.     Cooper  v,  Ives 395 

3.  Act  providing  that  foreign  executors  may  sue  and 

l>e  sued  in  any  court  in  this  state  held  constitutional. 
Manley  v.  Park 653 

4.  Where  an  administrator  occupies  a  position  an- 
tagonistic to  the  interests  of  creditors,  and  refuses,  upon 
their  request,  to  institute  a  proceeding  to  reach  the  prop- 
erty fraudulently  transferred,  a  crediU>r  may  bring  an  ac- 
tion to  set  aside  the  conveyance,  making  the  administrator 
and  others  interested  defendants.    Barker  v,  Batiey ....  584 

5.  Probate  court  could  not  afford  such  creditor  an 

adequate  remedy  and  the  action  was  properly  brought  in 
ihe  district  court.    Id 584 


0.  Admissions  against  Interest.— Where  a  defendant 
asserts  that  he  is  only  a  nominal  party  and  that  another  is 
the  real  party  in  interest,  he  cannot  be  heard  to  complain 
if  the  court  admits  the  admissions  of  such  real  party  in  in- 
terest.   Brown  v.  Brown 666 

7.  Appeal  by  City. — Act  of  1891  does  not  confer  upon  a 
city  of  the  first  class  the  right  of  appeal  from  the  district 
court  to  the  supreme  court.     Topeka  v.  Wood 809 

8.  Estoppel.— Where  heirs  on  their  own  application  are 
substituted  as  parties  and  prosecute  proceedings  in  error, 
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they  are  estopped  from  asserting  that  the  judgment  which 
they  sought  to  reverse  was  not  properly  revived .     Carr 

)  V,  Farrell 565 

9.  Fraudulent  Conveyance.— Where  a  fraudulent  con- 
veyance was  made  by  husband  and  wife  and  the  husband 
died  before  the  action  was  brought  to  set  it  aside,  a  child 
born  subsequently  to  the  conveyance  is  a  propeiT  party  and 
may  join  with  the  widow  as  plaintiff  therein.  Brown  v. 
Brown G66 

10.  Garnishment. — Plaintiff  in  action  can  neither  summon 
nor  charge  himself  as  garnishee  therein.    Bank  v,  Elliott^  76i 

U.  Guarantors.— Where  guarantors  of  notes  take  them  up 
uncanceled,  the  debt  of  the  makers  is  not  extiDguished 
and  the  guarantors  may  recover  money  so  advanced  and 
paid.    Investment  Co.  v.  Law 194 

12.  Mandamus. — Mandamus  will  not  issue  to  compel  the 
performance  of  an  act  enjoined  by  another  court  with 
jurisdiction,  except  that  it  may  sometimes  issue  in  behalf 
of  one  who  is  not  a  party  to  the  injunction  and  whose 
rights  can  only  be  secured  by  its  allowance.     The  State 

V,  Hornaday 334 

13.  Next  of  Kin.— Phrase  "  next  of  kin,"  in  the  statute  iffo- 
viding  for  damages  for  wrongfully  causing  a  death,  means 
those  who  inherit  from  the  deceased  under  the  statute  of 
descents  and  distributions.    Railway  Co.  v.  By  an 682 

14.  Partners. — Where  one  party  furnishes  money  to  buy  the 
cattle  and  the  other  performs  the  labor  of  buying  and  ship- 
ping them,  the  profits  to  be  shared  and  the  losses  borne 
equally,  they  are  partners,  and  a  suit  for  damages  for  in- 
jury to  the  cattle  must  be  brought  in  the  name  of  both. 
Railway  Co.  v.  Hucklebridge 606 

15.  Statute  requiring  defects  in  petitions  other  than 

those  which  appear  on  their  face  to  be  set  up  by  answer 
does  not  apply  to  a  petition  by  a  partner  who  conceals  the 
fact  of  partnership  and  wrongfully  brings  suit  in  his  own 
name.  The  defendant  may  then  raise'  the  objection  with- 
out amendment  of  his  answer.    Id 606 

16.  Notes  and  Mortgrages. — Suit  may  be  brought  on  note      , 
alone  against  the  maker,  notwithstaoding  the  latter  may 
have  sold  the  property  subject  to  the  mortgage  debt.    In- 
vestment Co.  V.  Law 193 

17.  Payee  of  a  note  who  indorses  it  for  value,  and  to 

whom  it  is  afterward  delivered  for  suit  and  collection,  can- 
not maintain  an  action  thereon  in  his  own  name.    Bohari 

V.  Buckingham, 658 

18.  One  who  signs  a  note  as  attorney  in  fact  for  an- 
other, but  who,  to  tne  knowled^  of  the  payee  and  a  sub- 
sequent indorsee,  has  no  authority  to  use  the  other's  name, 
and  who, refuses  their  solicitation  to  sign  his  own  name,  is 
not  liable,  notwithstanding  that  it  is  given  in  a  transac- 
tion of  his  own  and  that  he  is  using  the  name  signed  to 
the  note  as  a  trade  name.    Bank  v.  Bay ....  : 608 
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19.  Id  foreclosure,  the  court  may  substitute  the  real 

owner  of  the  note  and  mortgage  as  plaintiff  in  place  of 
the  payee  of  the  paper,  in  whose  name  action  had  been 
brought  by  mistake,  and  amendment  by  such  substitution 
relates  back  to  the  commencement  of  the  action  and  the 
statute  does  not  thereafter  run  in  favor  of  the  defendant. 
Service  v.  Bank 857 

20.  Quieting:  Title*— One  in  possession  without  title  can- 
not maintain  an  action  to  quiet  title  as  against  the  holder 
of  the  legal  title  under  a  deed  absolute  in  form,  to  which 
deed  the  plaintiff  is  not  a  party,  on  the  ground  that  the 
deed  is  in  fact  a  mortgage  and  that  the  debt  secured  by  it 

is  barred.    Burditt  v,  Burditt 576 

81.  Repleyin. — Where  an  action  in  replevin  under  a  chattel 
mortgage  is  brought  by  a  party  who  is  not  the  owner  of 
the  note,  it  is  not  prejudicial  error,  as  to  such  party,  to  re- 
fuse to  permit  the  real  owner  of  the  note  to  interplead. 
Bohart  V.  Buckingham 668 

22.  State  Board  of  Charities*— Board  of  trustees  of  the 
charitable  institutions  may  be  sued  in  any  county  in  which 

a  member  may  be  served.    The  State  v.  Homaday 834 

23.  Suit  to  enjoin  the  state  board  of  charities  from  ac- 
cepting deeds  conveying  the  site  for  the  Parsons  insane 
asylum  was  properly  brought  in  the  district  court  by  the 
county  attorney  of  Clay  county.  Homaday  v.  The  State,  823 

24.  Stoekholders*— How  and  when  stockholders  of  a  cor- 
poration may  intervene  in  a  suit  and  defend  for  the  com- 
pany.   FUzwater  v.  Bank 163 

PARTNERSHIP: 

L  Abstracter's  Bond*— Abstracter's  bond  examined,  and 
Tield^  that  it  purported  to  be  the  bond  of  a  corporation 
and  not  of  a  partnership,  and  that  the  sureties  are  estopped 
to  deny  the  truth  of  the  recitals.    Allen  v.  Hopkins 175 

2*  Cattle  Contract* — Where  one  party  furnishes  money  to 
buy  the  cattle  and  the  other  performs  the  labor  of  buying 
and  shipping  them,  the  profits  to  be  shared  and  the  losses 
borne  equally,  they  are  partners,  and  a  suit  for  damages 
for  injury  to  the  cattle  must  be  brought  in  the  name  of 
both.    Railway  Co,  v.  Hucklebridge 606 

8.  Damag'es*— Profits  derived  from  a  business  speculative 
and  uncertain  in  character  are  not  provable  as  a  measure 
of  damages  in  an  action  for  personal  injuries,  but  they  are 
provable  to  show  the  character  and  extent  of  the  business 
of  the  injured  person,  the  probable  value  to  him  of  the 
time  lost,  and  the  probable  loss  he  sustained  by  his 
inability  to  give  the  business  his  accustomed  oversight 
and  attention.  This  rule  is  not  affected  by  the  fact  that 
the  business  was  a  partnership.  Railway  Co,  v,  Schein- 
koenig 5t 

4u  Pleading**— Statute  requiring  defects  in  petitions  other 
than  those  which  appear  on  their  face  to  be  set  up  by 
answer  does  not  apply  to  a  petition  by  a  partner  who  oon- 
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ceals  the  fact  of  partnership  and  wrongfully  brings  miit  in 
his  own  nanae.  The  defendant  may  then  raise  the  objection 
without  amendment  of  his  answer.  Railway  Co,  v, 
Hucklebridge 506 

PENALTIES-See  "Taxation,''  8,  9. 

PENITENTIARY— See  "Criminal  Law,"  54. 

'personal  injuries— See  "Cities  and  City  Officebs,'* 
»  5-10;  "Damages;"  "Highways;"  "Railroads." 

PETITION: 

L  Action  for  Deatli. — In  an  action  for  death  from  a  de- 
fective bridge,  the  petition  contained  the  verdict  of  the 
coroner's  jury  finding  the  cause  to  be  an  "accideniSl  fall- 
ing of  a  stone-arch  bridge."  Held,  that  the  verdict  did 
not  narrow  the  alleged  cause  of  death  so  as  to  confine  it 
to  an  unforeseen  and  fortuitous  circumstance.  Cloud 
County  V.  Vickers 25 

S.  Amendment* — Held,  that  a  plaintiff  in  replevin  was 
entitled  to  amend  his  petition  in  respect  to  the  allegation 
of  the  value  of  the  property.    McManus  v.  Walters 128 

3.  Election  of  Remedies.— Where  a  party  avers  that  he 
has  elected  the  remedy  of  the  particular  statute,  and  upon 
the  hearing  is  defeated  because  of  its  constitutional  in- 
validity, he  cannot,  upon  error  to  this  court,  elect  to  treat 
his  petition  as  filed  under  another  statute.  Enterprise  v. 
Smith 815 

L  Partnership.— Statute  requiring  defects  in  petitions 
other  than  those  which  appear  on  their  face  to  be  set  up 
by  answer  does  not  apply  to  a  petition  by  a  partner  who 
conceals  the  fact  of  partnership  and  wrongfully  brings  suit 
in  his  own  name.  The  defendant  may  tnen  raise  uie  ob- 
jection without  amendment  of  his  answer.  Railway  Co, 
V.  Hucklebridge 506 

PHARMACIST— See  "OoNTRAcrrs,"  18-20;  "  Insurakcb,"  L 
PHRASES— See  "Words  and  Phrases." 

PHYSICIANS  AND  SURGEONS: 

1.  Empiricism. — In  a  prosecution  for  unlawfully  practic- 
ing medicine,  it  is  no  defense  that  the  defendant,  since  ttie 
passage  of  the  act,  continuously  engaged  in  the  practice 
of  medicine  for  ten  years  or  more  in  another  state.  The 
State  V,  Wilson 621 


Defendant  must  show  that  he  has  attended  two 

full  courses  of  instruction  and  graduated  in  some  medical 
school,  or  produce  a  certificate  of  qualification  from  some 
state  or  county  medical  society,  such  evidence  beine  not 
accessible  to  the  state  and  peculiarly  within  the  defend- 
ant's knowledge  and  under  his  control.    Id < 
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INDEX.— Vol.  62.  94S 

PLEADING  — See  "Answer;"  ••Demurbeb;"  "Petition;" 
"Practice,  District  Court." 

PLEA  IN  ABATEMENT-See  "Criminal  Law,"  50.  ' 

PLEA  OF  FORMER  JEOPARD Y-See  "Criminal  Law,"  24. 

POLICE  JUDGE -See  "Cities  and  City  Officers,"  11, 12. 

POWER  OP  ATTORNEY— See"lNSUBAN0B,"8;  "Parties,"  18. 

PRACTICE,  DISTRICT  COURT: 

L  Amendment.— ^e^d,  that  a  plaintiff  in  replevin  was 
entitled  to  amend  his  petition  in  respect  to  the  allegation 
of  the  value  of  the  property.    McManua  v.  Walters 12^ 

S.  Appearance. — After  a  decree  based  upon  service  by 
publication,  the  defendant  appeared  and  filed  a  motion  to 
redeem.  Held,  that  this  was  an  appearance  in  the  suit, 
and  that  the  judgment  could  not  thereafter  be  questioned 
in  ejectment  by  the  party  filing  the  motion  to  redeem. 
Baker  v.  Land  Co 79 

8.  Defendant  who  moves  to  dismiss  an  action  on  juris- 
dictional grounds  does  not  thereby  enter  a  general  appear- 
ance.    Thompson  v,  Oreer 582 

4.  Where  a  defendant  moves  to  dismiss  an  action  on 

jurisdictional  grounds,  the  same  being  denied,  then  an- 
swers, asking  affirmative  relief,  he  cannot  thereby  tcJce 
advantage  of  error  in  overruling  his  motion  to  dismiss. 

Id 522 

5.  Arg'ument  to  Jury.— Counsel  should  be  allowed  to 
call  the  attention  of  the  jury  to  each  special  question,  and 
to  suggest  or  advise  them  what  answers  should  be  made 
thereto  from  the  evidence  heard.    Stacy  v.  Cook 50 

6.  Chang'e  of  Venue.— When  the  venue  of  a  case  has  been 
changed  the  court  from  which  the  order  of  removal  is  made 
loses  jurisdiction,  and  jurisdiction  henceforth  becomes 
lodged  in  the  court  to  which  the  change  has  been  made. 
The  Statev,  Start 119 

7.  Defendant  is  not  entitled  to  a  change  of  venue  on 

account  of  the  prejudice  of  the  judge  when  the  judge,  by 
statement  filed  in  court,  disavows  all  feelings  of  prejudice 
against  the  defendant,  and  when  there  is  nothing  proved 
against  the  judge  on  the  hearing  of  the  motion  for  change 
of  venue  showing  bias  or  prejudice  on  his  part  toward  the 
defendant     The  State  v.  Orinstea^ 50S 

8.  Before  a  reviewing  court  can  hold  that  a  judge  has 

erred  in  ref  usinp^  a  change  of  venue  upon  the  ground  of 
his  bias  and  prejudice  against  a  party,  it  must  appear  that 
it  is  the  judge  who  is  prejudiced  against  the  party,  uid 
not  that  it  is  the  party  who  is  prejudiced  against  the 
judge.     Id 699 

9.  Conditional  Judgement.— Judgment  against  a  cor- 
poration for  the  issuance  of  stock,  or  in  default  thereof  for 
its  value,  held  to  be  conditional  and  void  as  to  the  mon^ 
award  contained  in  it.    Mining  Co,  v.  Huff. 406 
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PRACTICE,  DISTRICT  COURT— Continubd: 

10.  Constructive  Service.— Act  of  1889,  relating  to  con- 
structive service,  construed.    Baker  v.  Land  Co 79 

11.  • Affidavit  for  constructive  service  held  sufficient.  Jd.,    79 

12.  Where  application  is  made  to  set  aside  constructive 

service  and  proceedings  based  thereon  in  the  same  case, 
and  considered  without  objection,  it  constitutes  a  direct 
and  not  a  collateral  attack.    Lieberman  v,  Douglass ....  784 

13.  Coram  Nobis, — Motion  for  a  writ  of  error  coram  nobis 
is  a  proceeding  in  the  principal  case  to  which  the  state 
was  a  party,  and  not  a  new  and  distinct  suit  brought  by 
the  defendants  against  the  state.    Dobbs  v.  The  State, . .  108 

14.  Office  of  writ  of  coram  nobis  defined.    AsbeUv, 

The  State 209 

15.  Demurrer  to  Evidence.— Upon  a  demurrer  to  the 
evidence,  in  a  case  tried  to  the  court,  the  court  cannot 
weigh  conflicting  evidence  nor  regard  the  case  as  though 
submitted  by  the  defendant  upon  the  plaintiff's  showing, 
but  must  consider  as  true  all  testimony  which  tends  to 
prove  the  plaintiff's  claims.    Farnsworth  v,  Clarke 964 

Id.  In  determining  a  question  of  contributory  negli- 
gence, the  plaintiff's  age  is  unimportant  except 'as  a  mark 
of  capacity,  and  the  court  may  take  a  case  from  the  jury 
where  it  clearly  appears  that  a  child  had  a  capacity  for 
self- protection  which  it  culpably  omitted  to  use.  Bess  v, 
fiailway  Co 290,  306 

17.  Depositions.— Mere  fact  that  an  envelope  containing 
depositions  has  been  broken  or  injured  during  transmis- 
sion will  not  justify  the  court  in  suppressing  them.    Bank 

V.  Atkinson 776 

18.  Election  of  Remedies.- Where  a  party  avers  that  he 
has  elected  the  remedy  of  a  particular  statute,  and  upon 
the  hearing  is  defeated  because  of  its  constitutional  in- 
validity, he  cannot,  upon  error  to  this  court,  elect  to  treat 
his  petition  as  filed  under  another  statute.  Enterprise  v. 
Smith 815 

19.  Findings. — It  is  error  for  the  court  to  instruct  the  juiy 
that  their  answers  to  particular  questions  of  fact  sub- 
mitted should  be  consistent  with  one  another.  ( Brick  Co, 
v.  Zimmerman,  61  Kan.  750,  60  Pac.  1064.)  Railroad 
Co.  V,  Burrows 89 

20.  Where  special  findings  are  supported  by  the  evi- 
dence and  are  inconsistent  with  one  another,  or  consistent 
with  one  another  and  inconsistent  with  the  verdict,  but 
not  destructive  of  plaintiff's  right  of  recovery,  a  new  trial 
should  be  ordered  and  not  judgment  entered  for  defendant 
Anderson  v.  Pierce 756 

21.  '  Rules  for  construing  special  findings  of  fact  stated. 

Id 756 

22.  Gamislunent.— Plaintiff  in  an  action  can  neither  sum- 
mon nor  charge  himself  as  garnishee  therein.  Bank  v. 
Elliott 764 
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PRACTICE,  DISTRICT  COURT— Continued  : 

23.  Instr  action  s. — Practice  of  inoorporatiDg  the  entire  opin- 
ion of  this  court  into  an  instruction  is  disapproyed ;  the 
trial  court  ought  not  to  embody  the  language  used  by  this 
court  in  an  instruction,  prefaced  with  a  statement  that  this 
court  is  the  authority  from  which  it  is  derived.  Cloud 
County  V,  Vickera S5 

24.  Instruction  criticized  in  which  the  jury  were  told 

that,  before  the  defendant  could  avail  itself  of  a  plea  of 
contributory  negligence,  it  must  establish  the  facts  pleaded 

in  defense.    Railroad  Co.  v.  Burrows 90 

26.  In  the  trial  of  a  criminal  case  in  which  the  defend- 
ant fails  to  testify,  it  is  error  for  the  court  to  refuse  to 
instruct,  if  requested  by  him,  that  *»the  fact  that  the  de- 
fendant did  not  testify  in  this  cause  should  not  be  con- 
strued to  affect  his  innocence  or  guilt."  The  State  v. 
Ooff lOi 

26.  Refusal  of  a  requested  instruction,  not  signed  by 

the  party  asking  it,  as  required  by  section  275  of  the  civil 
code,  is  not  a  ground  of  error.    Morisette  v,  Howard, . .  403 

27.  In  a  criminal  case,  an  instruction  which  is  tanta- 
mount to  a  direction  to  return  a  verdict  of  guilty  against 
the  defendant  is  error.    2'he  State  v,  Wilson 621 

28.  Interyention*— How  and  when  stockholders  of  a  cor- 
poration may  intervene  in  a  suit  and  defend  for  the  com- 
pany.   Fitzwater  v.  Bank 163 

29.  Where  an  action  in  replevin  under  a  chattel  mort- 
gage is  brought  by  a  party  who  is  not  the  owner  of  the 
note,  it  is  not  prejudicial  error,  as  to  such  party,  to  refuse 
to  permit  the  real  owner  of  the  note  to  interplead.    Bo  hart 

V,  Buckingham 668 

80.  Judsre  at  Chambers.— Powers  of  a  judge  at  chambers 
are  only  such  as  have  been  conferred  upon  him  by  statute. 
The  Statev.  Start 116 

81.  Jndement  Liens.— Judgments  in  foreclosure  do  not 
lose  uieir  priority  over  subsequent  general  judgments  if 
orders  of  sale  be  not  issued  within  one  year.  Jackson  v, 
King 860 

82.  Judicial  Sale.— Holder  of  a  mortgage  inferior  to  a  judg- 
ment lien,  the  judgment  not  being  followed  by  a  levy  within 
a  year,  may  purchase  a  subsequent  judfjment  and  enforce 
the  same.  The  mortgagee  buying  the  land  at  such  sale 
will  take  title  paramount  to  the  lien  of  the  first  judgment. 
Hunt  V.  Bowman 448 

83.  Act  repealing  appraisement  law  held  valid.  Phelps 

r.  Trust  Co 529 

84.  Jurisdiction* — Jud^pients  of  courts  of  general  jurisdic- 
tion, acting  upon  a  subject-matter  within  that  jurisdiction, 
are  conclusive  until  reversed  or  otherwise  vaf$ated  by  a  di- 
rect proceeding  brought  therefor.  In  this  respect  there  is 
no  difference  between  courts  of  general  jurisdiction  over  all 
matters  and  courts  of  general  jurisdiction  over  a  single  sub- 
ject-matter.   Watkins  V,  Mullen 4 

60— ^KAM. 
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PRACTICE,  DISTRICT  COURT— Continued: 
85.  Service  on  foreigrn  insurance  company  held  insuffi- 
cient.   Life  Association  v,  Boyer 31 

96.  Word  "irrevocable,"  in  the  statute  relating  to  serv- 
ice of  summons  on  foreign  insurance  companies,  does  not 
mean  "never  to  be  revoked;  never  to  be  abrogated,  an- 
nulled, or  withdrawn."    Id 39 

37.  Neither  the  district  court  of  a  county  to  which  a 

criminal  action  has  been  transferred  nor  the  judge  of  the 
district  at  chambers  has  power  to  vacate  or  amend  a  jour- 
nal entry  of  the  court  of  the  county  from  which  the  re- 
moval was  made,  so  as  to  show  a  legal  discharge  of  the  jury 
at  a  former  trial  had  in  such  county.    The  State  v.  Starts  111 

88.  Where  an  administrator  occupies  a  i)osition  an- 
tagonistic to  the  interests  of  creditors,  and  refuses,  upon 
their  request,  to  institute  a  proceeding  to  reach  the  prop- 
erty fraudulenty  transferred,  a  creditor  may  bring  an  ac- 
tion to  set  aside  the  conveyance,  making  the  administrator 
and  others  interested  defendants.    Barker  v,  Battey 584 

88.  Probate  court  could  not  aflPord  such  creditor  an 

adequate  remedy  and  the  action  was  properly  brought  in 
the  district  court.    Id 584 

40.  When  a  district  court,  without  jurisdiction  of  the 

subject-matter  of  an  action,  renders  a  judgment  therein, 
this  court  will  not  entertain  proceedings  in  error  to  reverse 
such  judgment.    Armour  v,  Howe 587 

4L  Suit  to  enjoin  the  state  board  of  charities  from  ac- 
cepting deeds  conveying  the  site  for  the  Parsons  insane 
asylum  was  properly  brought  in  the  district  court  by  the 
county  attorney  of  Clay  county.   Homaday  v.  The  State,  823 

42.  Jury  and  Jurors.—  Case  of  The  State  v.  Allen,  59  Kan. 
758, 54  Pac.  1060,  relating  to  the  illegal  discharge  of  a  juiy 

in  a  criminal  case,  followed.     The  State  v.  Start Ill 

43.  Fact  that  jurors  were  served  on  Sunday  and  were 

excluded  from  the  court-room  while  other  jurors  were  be- 
ing examined  does  not  disqualify  them  nor  operate  to 
the  prejudice  of  the  defendant.     The  State  v,  Komstett,  222 

44.  Fixed  opinions  distinguished  from  mere  impres- 
sions.   Id 222,  228 

45.  In  an  equity  case,  the  court  may  take  the  advice  of 

different  juries  at  different  times  as  to  the  issues  of  fact 
involved,  by  submitting  to  them  questions  for  their  con- 
sideration and  answer.    Mitchell  v,  Simpson 343 

48.  Irregular  proceedings  in  a  felony  case,- in  response 

to  a  request  by  a  jury  for  further  instructions,  in  the  ab- 
sence of  the  defendant,  held  to  have  been  cured  by  the 
subsequent  proceedings  in  the  presence  of  the  defendant. 
The  State  V.  Hobbs 612 

47.  This  court  will  not,  from  the  mere  fact  that  certain 

oral  statements  were  made  by  the  trial  judge  to  the  jury, 
infer  that  there  was  prejudicial  error.    Id ^fZ 


Digitized  byLjOOQlC 


INDEX.— Vol.  62.  947 

PRACTICE,  DISTRICT  COURT— Continued: 

48.  Mandamus.— Only  pleadings  allowed  in  an  action  of 
mandamus  are  the  plaintiff's  writ  and  the  defendant's 
answer.  The  defendant  cannot,  therefore,  by  cross-action 
hi  the  same  suit,  have  a  writ  to  compel  the  performance  of 
some  act  by  the  plaintiff.    Leavenworth  v.  Water  Co, . .  643 

49.  New  Trial. — Upon  an  application  for  a  new  trial  be- 
cause the  evidence  does  not  sustain  the  verdict,  it  is  the 
duty  of  the  trial  court,  though  not  of  an  appellate  court, 
to  weigh  the  evidence,  although  conflicting,  and  if  the 
verdict  is  cleanly  against  the  weight  of  the  evidence  and 
does  not  meet  tbe  approval  of  the  court,  it  should  be  set 
aside.    Ireton  v,  Ireton 358 

60.  Parties. — Real  parties  in  interest  may  be  substituted  as 
plaintiffs  in  an  action  previously  brought  in  the  name  of 
the  state  on  an  executor's  bond.    Hudson  v,  Barratt, . . .  137 

61.  Where  one  party  furnishes  money  to  buy  cattle 

and  the  other  performs  the  labor  of  buying  and  shipping 
them,  the  profits  to  be  shared  and  the  losses  borne  equally, 
they  are  partners,  and  a  suit  for  damages  for  injury  to  the 
cattle  must  be  brought  in  the  name  of  both.  Bailway 
Co.  V.  Hucklehridge 606 

68.  Statute  requiring  defects  in  petitions  other  than 

those  which  appear  on  their  face  to  oe  set  up  by  answer 
does  not  apply  to  a  petition  by  a  partner  who  conceals  the 
fact  of  partnership  and  wrongfully  brings  suit  in  his  own 
name.  The  defendant  may  then  raise  the  objection  with- 
out amendment  of  his  answer.    Id 606 

68.  Act  providing  that  foreign  executors  may  sue  and 

be  sued  in  any  court  in  this  state  held  constitutional. 
Manley  v.  Park 663 

64.  Payee  of  a  note  who  indorses  it  for  value  and  to 

whom  it  is  afterward  delivered  for  suit  and  collection  can- 
not maintain  an  action  thereon  in  his  own  name.  Bohart 
V.  Buckingham 668 

66.  Where  a  fraudulent  conveyance  was  made  by  hus- 
band and  wife  and  the  husband  died  before  the  action  was 
brought  to  set  it  aside,  a  child  born  subsequently  to  the 
conveyance  is  a  proper  party  and  may  join  with  the  widow 
as  plaintiff  therein.    Brown  v.  Brown. 666 

66.  In  foreclosure,  the  court  may  substitute  the  real 

owner  of  the  note  and  mortgage  as  plaintiff  in  place  of  the 
payee  of  the  paper,  in  whose  name  action  had  been  brought 
by  mistake,  and  amendment  by  such  substitution  relates 
back  to  the  commencement  of  the  action  and  the  statute 
does  not  thereafter  run  in  favor  of  the  defendant.  SerV' 
ice  V,  Bank 867 

67*  Service  of  Sununons.— Service  of  summons  on  an  offi- 
cer of  a  foreign  mortgage-loan  company  held  to  be  service 
on  the  corporation.     Watkina  v,  Elliott 891 

68.  Service   on   railroad    company    held   insufficient. 

Bailroad  Co.  v.  Sidell 349 
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PRACTICE,  DISTRICT  COURT— Continued  : 
69.  Revivor.— Order  of  revivor,  made  by  a  judge  who  has 
DO  authority  to  entertain  or  grant  the  order,  is  a  nullity. 
Berkley  v.  Tootle 701 

60.  Law  providing  that  where  an  action  is  begun  in 

time  and  fails  otherwise  than  on  the  merits  the  plaintiif 
may  commence  a  new  action  within  a  year  does  not  apply 

to  revivor  proceedings.    Id 701 

61.  TraD  script.— It  is  not  necessary  that  a  transcript  which 
is  made  the  basis  of  proceedings  in  error  in  this  court  be 
prepared  by  the  clerk  pursuant  to  an  order  of  the  trial 
court.    Homaday  v.  The  State 823 

62.  Vacation  of  Judfirment.— For  the  purpose  of  the  power 
to  vacate,  no  distinction  can  be  drawn  between  a  judg- 
ment and  an  entry  purporting  to  be  a  judgment.  The 
Statev.  Start 118 

PRACTICE,  JUSTICE  OP  THE  PEACE: 

L  Bond  for  Appearance. — Justice  has  no  authority  to 
accept  a  deposit  of  money  in  lieu  of  bail  or  as  a  substitute 
for  a  recognizance.  Money  so  taken  remains  the  property 
of  the  defendant  and  may  be  recovered  by  him.  Ap- 
pelgate  v.  Young 100 

2.  Chang'e  of  Venue.— When  the  venue  of  a  case  has  been 
changed,  the  court  from  which  the  order  of  removal  is 
made  loses  jurisdiction,  and  jurisdiction  henceforth  be- 
comes lodged  in  the  court  to  which  the  change  has  been 
made.     The  Statev.  Start 119 

8.  Forcible  Entry  and  Detainer.— Statute  providing 
that  when  it  appears  that  the  title  or  boundary  of  land  is 
in  dispute  in  any  action  the  justice  shall  certify  the  case 
to  the  district  court  does  not  apply  to  forcible  entry  and 
detainer.    Armour  v,  Howe 587 

4.  Garnishment.— Plaintiff  in  an  action  can  neither  sum- 
mon nor  charge  himself  as  garnishee  therein.  Bank  v, 
Elliott 764 

5.  MandamusI— Mandamus  will  not  issue  to  compel  a  joa- 
tice  of  the  peace  to  grant  a  change  of  venue  after  the  de- 
mand has  been  refused,  judgment  rendered,  and  satisfied 

by  a  sale  of  property.    Ellis  v,  Whitaker 582 

PRACTICE,  PROBATE  COURT: 

L  Convict's  ^Estate.— Sentence  of  imprisonment  for  life 
does  not  cast  the  descent  of  the  convict's  property  on  his 
heirs.    Smith  v,  Becker 541 

2.  Executor's  Bond.— Action  cannot  be  maintained  on  an 
executor's  bond  until  an  accounting  has  been  had  in  the 
probate  court,  a  liability  asoertainra,  and  an  opportunity 
afiforded  the  former  executor  to  discharge  it,  unless  there 
has  been  a  refusal  to  make  such  final  settlement.  Hud- 
son V.  Barratt 138 

8.  Foreig'n  Executors.- Act  providing  that  foreign  ex- 
ecutors may  sue  and  be  sued  in  any  court  in  tiiis  state  held 
constitutional.  Manley  v.  Park 663 
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PRACTICE,  PROBATE  COURT— Continued  : 

4.  Fraudulent  Conveyance.— Where  an  administrator 
occupies  a  position  antagonistic  to  the  interi^sCs  of  credit- 
ors, and  refuses,  upon  their  request,  to  institute  a  proceed- 
ing to  reach  the  property  fraudulently  transferred,  a 
creditor  may  bring  an  action  to  set  aside  the  conveyance, 
making  the  administrator  and  others  interested  defend- 
ants.  Barker  v.  Battey 58* 

6.  Probate  court  could  not  afford  such   creditor  an 

adequate  remedy,  and  the  action  was  properly  brought  in 
the  district  court.    Id 684 

6.  Government  Homestead.— Judgment  of  probate 
court  ordering  a  sale  of  a  government  homestead  for  the 
payment  of  debts  contracted  prior  to  the  patent  will  be  up- 
held as  against  a  collateral  attack,  unless  the  fact  that 
such  debts  antedate  the  patent  appears  upon  the  record  of 
the  probate  proceedings.     Watkins  v,  Mullen 1 

7.  Jurisdiction. — Judgments  of  courts  of  general  jurisdic- 
tion, acting  upon  a  subject-matter  within  that  jurisdiction, 
are  conclusive  until  reversed  or  otherwise  vacated  by  a  di- 
rect proceeding  brought  therefor.  In  this  respect  there  is 
DO  difference  between  courts  of  ^neral  jurisdiction  over 
all  matters  and  courts  of  general  jurisdiction  over  a  single 
subject-matter.    Id .* 4 

8.   Distinction  between  the  records  of  so-called  inferior 

courts  which  aflSrmatively  show  jurisdiction  upon  their 
face,  and  those  which  do  not  but  are  silent  as  to  recitals 
of  jurisdictional  facts,  holding  that  the  former  are  conclu- 
sive as  against  collateral  attack,  while  the  latter  are  not, 
cannot  b^  drawn  in  this  state  as  to  the  judgments  of  pro- 
bate courts.    Id 8 

9.  Probate  court  may  and  should  require  a  final  set- 
tlement from  an  executor  who  has  resigned,  been  removed, 
or  whose  letters  have  been  revoked,  and  order  him  to  de- 
liver the  estate  to  his  successor.    Hudson  v,  Barratt ....  137 

PE&ACTICE,  SUPREME  COURT: 

L  Assigrnment  of  Crror.— Assignment  of  error  as  to  in- 
competent evidence,  **  beginning  on  page  77  and  continuing 
to  page  96,"  held  to  be  too  general  for  consideration. 
Broughan  v.  Broughan 724 

5.  Election  of  Remedies.— Where  a  party  avers  that  he 
has  elected  the  remedy  of  the  particular  statute,  and  upon 
the  hearing  is  defeated  because  of  its  constitutional  inva- 
lidity, he  cannot,  upon  error  to  this  court,  elect  to  treat 
his  petition  as  filed  under  another  statute.  EnierprUe  v. 
Smith 815 

8.  Estoppel.— When  a  defendant  moves  to  dismiss  an  ac- 
tion on  jurisdictional  grounds,  the  same  being  denied, 
then  answers,  asking  affirmative  relief,  he  cannot  thereafter 
take  advantage  of  error  in  overruling  his  motion  to  dismiss. 
Thompson  v,  Oreer 622 

4.  Where  heirs  on  their  own  application  are  substi- 
tuted as  parties  and  prosecute  proceedings  in  error,  they 
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PBAOTICE,  SUPREME  COURT— Continued: 

are  estopped  from  asserting  that  the  judgment  which  they 
sought  to  reverse  was  not  properly  revived.  Carr  v.  Far- 
rell 565 

5.  Findingr  Conclasiye.— Where  the  question  in  issue 
was  whether  a  certain  letter  enclosing  a  draft  was  ad- 
dressed to  Chicago  or  to  Seattle,  and  the  jury  found  that 
it  was  addressed  to  Chicago,  it  was  the  determination  of  a 
disputed  fact,  and  is  conclusive.    Evans  v.  Fleming ....  811 

6.  Ground  of  Crror.— Refusal  of  a  requested  instruction, 
not  signed  by  the  party  asking  it,  as  required  by  section 
275  of  the  civil  code,  is  not  a  ground  of  error.    Morisette 

V.  Howard 463 

7.  Sabeas  Corpus* — Where  a  defendant  in  a  felony  case 
does  not  raise  the  question  of  the  constitutionality  of  the 
trial  court,  he  waives  his  right  to  raise  it  upon  an  applica- 
tion for  a  writ  of  habeas  corpus.    In  re  Brown 648 

8.  Immaterial  Errors.— Immaterial  errors  furnish  no 
grounds  for  reversal  of  a  judgment.     Service  v.  Bank. . .  857 

9.  Jurisdiction. — When  a  district  court,  without  jurisdic- 
tion of  the  subject-matter  of  an  action,  renders  a  judg- 
ment therein,  this  court  will  not  entertain  proceedings  m 
error  to  reverse  such  judgment.    Armour  v,  Howe 667 

10.  Mandamus. — Supreme  court  cannot  arbitrarily  ignore 
the  judgments  and  orders  of  district  courts  and  command 
the  doing  of  an  act  which  they,  within  the  undoubted 
limits  of  their  jurisdiction,  have  enjoined.  The  State  v, 
Homaday .• 896 

IL  Hes  tTudtcata,— Where  a  court  having  jurisdiction  of 
the  subject-matter  and  the  parties  renders  judgment  and 
there  is  no  appeal,  such  juqg^ment  is  rea  judicata  as  to 
all  matters  necessarily  involved  in  the  action,  save  only 
such  propositions  appearing  in  the  record  as  relate  to 
jurisdiction.    Manley  v.  Park 608 

18.  In  such  case,  the  fact  that  a  proceeding  in  error 

was  begun  in  this  court  and  dismissed  for  non-compliance 
with  the  statute  will  not  change  the  rule  as  to  the  con- 
clusiveness of  the  judgment  of  the  court  below.    Id 563 

18.  Review  of  Order  Granting*  New  Trial.— Where  a 
new  trial  is  ^nted  upon  a  motion  alleging  several  grounds, 
and  the  trial  court  does  not  state  upon  what  particular 
ground  the  motion  was  sustained,  the  supreme  court  will 
sustain  the  order,  if  it  can  be  sustained  upon  any  one  or 
more  of  the  grounds  assigned  in  the  motion.  Ireton  v. 
Ireton 368 

14.  Much  stronger  case  for  reversal  is  required  where 

a  new  trial  has  been  granted  than  where  one  nas  l)een  re- 
fused.   Id dOS 

Ifi.  Transcript. — It  is  not  necessarjr  that  a  transcript  which 
is  made  the  basis  of  proceedings  in  error  in  this  court  be 
prepared  by  the  clerk  pursuant  to  an  order  of  the  trial 
court.    Homaday  V.  The  State 833 
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PRELIMINARY  EXAMINATION— See  "Criminal  Law," 60. 

PRESCRIPTION— See  "Title  and  Ownbrship,"  17-10. 

PRINCIPAL  AND  AGENT— See  "Agkncy." 

PRINCIPAL  AND  SURETY— See  "Bonds;"   "Promisbobt 
NoTBS,"  2-4,  6, 12. 

PROBATE  COURT— See  "Practice,  Probate  Court." 

PROHIBITORY  LAW— See  "Contracts,"  18-20. 

PROMISSORY  NOTES: 

1.  Attorney  in  Fact.— One  who  signs  a  note  as  attorney 
in  faot  for  another,  but  who,  to  the  knowledge  of  the  payee 
and  a  subsequent  indorsee,  has  no  authority  to  use  the 
other's  name,  and  who  refuses  their  solicitation  to  sign  his 
own  name,  is  not  liable,  notwithstanding  that  it  is  given  in 
a  laransaction  of  his  own  and  that  he  is  using  the  name 
signed  to  the  note  as  a  trade  name.    Bank  v.  Bay 602 

2.  Guarantors.— Where  guarantors  of  notes  take  them  up 
uncanceled  the  debt  of  the  makers  is  not  extinguished, 
and  the  guarantors  may  reoover  money  so  advanced  and 
paid.    Investment  Co.  v.  Law 194 

8.  Indorser.— One  whose  signature  is  written  on  the  back 
of  a  note  below  the  indorsement  of  the  payee,  in  the  ab- 
sence of  proof  to  the  contrary,  will  be  held  an  ordinary  in- 
dorser.   Bank  v.  Atkinson 775 

4.  Where,  in  an  action  on  a  promissory  note,  it  is 

alleged  that  plaintiff  acquired  the  note  before  maturity, 
and  that  the  person  whose  signature  appeared  after  that 
of  the  payee  on  the  back  of  the  note  is  a  joint  maker, 
I>arol  testimony  is  admissible  to  prove  it.    Id 776 

6.  liimitation  of  Action. — Action  on  notes  was  dis- 
missed, the  notes  transferred,  and  a  new  action  brought 
by  the  transferee  more  than  five  years  after  maturity  but 
within  one  year  from  the  dismissal  of  the  former  suit. 
Heldf  not  barred.    Investment  Co.  v.  Law 198 

6.  In  a  foreclosure  of  a  homestead  owned  by  the  wife, 

a  payment  by  the  husband  was  relied  on  to  avoid  the 
statute  of  limitations,  and  the  wife  pleaded  that  she  was 
a  surety  only  and  that  the  payments  were  made  without 
her  knowledge  or  consent.  The  plaintiffs  replied  that  the 
money  obtained  was  used  to  pay  a  valid  lien  on  the  wife's 
property.  Held,  error  to  exclude  evidence  supporting  the 
rep^.   Hawkins  v.  King 526 

7.  Note  and  Mortgragro.— Suit  may  be  brought  on  note 
alone  against  the  maker,  notwithstanding  the  latter  may 
have  sold  the  property  subject  to  the  mortgage  debt.  In- 
veetment  Co.  v.  Law 193 

6.  Holder  of  mortgage  may  bring  an  action  on  the 

note  alone  and  sell  the  mortgaged  property  on  execution. 
JIunt  V.  Bowman 448 
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PROMISRORY  NOTES— Continued: 

9.  Parties. — Payee  of  a  note  who  indorses  it  for  value,  and 
to  whom  it  is  afterward  delivered  for  suit  and  collection, 
cannot  maintain  an  action  thereon  in  his  own  name.  Bo- 
hart  V,  Buckingham 668 

10,  In  foreclosure  the  court  may  substituto  the  real 

owner  of  the  note  and  mortgage  as  plaintiff  in  place  of 
the  payee  of  the  paper,  in  whose  name  action  had  been 
brought  by  mistake,  and  amendment  by  such  substitu- 
tion relates  back  to  the  commencement  of  the  action,  and 
the  statute  does  not  thereafter  run  in  favor  of  the  defend- 
ant.   Service  v.  Bank 8CT 

11.  Replevin.— Where  an  action  in  replevin  under  a  chattel 
mortgage  is  brought  by  a  party  who  is  not  the  owner  of 
the  note,  it  is  not  prejudicial  error,  as  to  such  party,  to  re- 
fuse to  permit  the  real  owner  of  the  note  to  interplead. 
Bohart  v.  Buckingham 668 

IS.  Stockholder. — If  a  stockholder  has  become  liable  to  the 
bank  as  principal,  surety,  or  otherwise,  on  debts  not  in- 
curred on  such  security,  the  bank  is  entitled  to  a  lien  on 
his  stock  for  the  same.    Battey  v.  Bank 384 

PEOSEOUTING  WITNESS— See  "Bonds,"  14. 

PUBLIC    USE  OP  PRIVATE    PROPERTY  —  Bee    "Dam- 
AGB8,"  17. 

Q. 

QUESTIONS  FOR  JURY— See  ••Damages,"  18;  "  Juby  ahd 
Jurors,"  2;  "Railroads,"  13, 17. 

QUIETING  TITLE— See  "Title  and  Ownership,"  22,  23. 

R. 
BAILROADS: 

L  ejectment  of  Passengrer.— Where  a  passeiuper  is  not 
entitled  to  ride  on  a  ticket,  the  fact  that  the  first  con- 
duotor  accepted  it  for  passage,  but  the  second  conductor 
refused  it  and  requirea  the  passenger  to  leave  the  train 
upon  the  latter's  refusal  to  pay  his  fare,  the  conditions  of 
the  contract  on  the  ticket  were  not  waived  by  the  com- 
pany and  the  company  was  not  estopped  and  had  the 
right  to  require  the  passenger  to  leave  the  train.  Dan- 
gerfleld  v,  Bailway  Co 85 

2.  Injury  at  Crossingr*— Where  a  railway  is  built  upon  a 
street  by  authority  of  a  city,  and  a  railway  employee  in 
the  performance  of  his  ordinary  duties  walks  over  the 
street,  and  is  injured  by  reason  of  a  defect  in  the  street  of 
which  the  city  has  or  should  have  knowledge,  the  city  is 
liable  for  the  injuries  sustained.    Kansas  City  v,  Orr, . .    61 

Fact  that  one  who  is  injured  through  the  negli- 


gence of  another  is  violating  the  Sunday  law  will  not  pre- 
vent a  recovery  for  personal  injuries  resulting  from  such 
negligence.    Id 
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4.  Fact  that  a  railway  compaDy  contracted  with  a  city 

to  construct  and  keep  its  tracks  in  a  safe  condition  at  the 
crossings  does  not  relieve  the  city  from  its  duty  to  keep  its 
streets  id  a  reasonably  safe  condition  or  relieve  it  from  lia- 
bility for  the  consequences  of  its  negligence.    Id 62 

6.  Travelers  should  always  approach  a  railway-cross- 
ing under  apprehension  that  a  train  is  liable  to  come  at 
once.    Bush  v.  Bailroad  Co 714 

6.  One  attempting   to  go  over  a  railroad-crossing, 

although  relying  upon  a  rule  of  the  company  which  pro- 
hibits trains  from  following  one  another  within  ten  min- 
utes, is  guilty  of  contributory  negligence  if  she  dors  not 
look  and  listen  for  an  approaching  train,  and  this  is  true 
although  the  train  which  causes  the  injury  is  a  wild  train 
and  following  the  preceding  one  within  one  or  two  min- 
utes.   Id 7W 

7.  Object  that  attracts  the  attention  of  a  traveler  so 

that  he  is  excusable  in  not  looking  and  listening  for  an  ap- 
proaching train  must  be  something  that  threatens  danger 

or  confuses  or  perplexes  such  traveler.    Id 70^ 


Where  one  person  is  riding  with  another  for  the 


mutual  pleasure  of  both,  with  equal  opportunity  to  see 
and  ability  to  appreciate  the  danger,  and  is  in  fact  look- 
ing out  for  herself,  but  makes  no  effort  to  avoid  danger, 
she  is  chargeable  with  the  want  of  care  which  results  in 
injury.    Id 7W 

9.  Id  Jury  to  Employee.— Railway  employee  engaged  in 
cleaning  cars  held  to  be  guilty  of  contributory  negligence 
and  that  a  recovery  cannot  be  had.  Beal  v.  Bailway 
Co 250 

10.  One  guilty  of  contributory  negligence  cannot  ex- 
cuse himself  on  the  ground  that  the  conduct  of  the  other 
was  wanton  and  wilful,  unless  such  other  had  knowledge 
or  apprehension  that  he  was  about  to  inflict  injury  and 
made  no  effort  to  avert  it.    Id 250 

IL  Where  defects  in  tools  are  obvious,  a  railroad  em- 
ployee assumes  the  risk  of  using  them ;  but  if  the  company 
knows  the  fact  and  instructs  him  to  go  ahead,  promising 
to  send  them  in  for  repair,  and  the  employee  continues  to 
use  them,  it  is  a  waiver  by  the  company  of  the  assumption 
of  risk  by  the  employee.    Railway  Co,  v,  Puckeit 770 

12.  In  the  use  of  such  tools,  an  employee  is  not  bound 

to  use  extra  care,  but  only  reasonable  care,  to  protect  him- 
self, which  ordinary  men  take  of  their  own  person  when 
employed  in  a  dangerous  service.    Id 770 

13.  Id  jury  to  IiifaDt. — In  determining  a  question  of  con- 
tributory negligence,  the  plaintiff's  age  is  unimportant 
except  as  a  murk  of  capacity,  and  the  court  may  take  a 
case  from  the  jury  where  it  clearly  appears  th^t  a  child  had 
a  capacity  for  »elf-protection  which  it  culpably  omitted  to 
use.    Be98  v,  Bailway  Co 290,  305 
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IL  Caution  reqaired  of  an  infant  is  measured  by  his 

maturity  and  capaoity,  and  this  is  to  be  detennineid  in 
eaoh  case  by  the  oiroumstanoes  of  that  case.    Id 902 

15.  Injury  to  Passengrer.— Profits  derived  from  a  busi- 
ness speculatiye  and  uncertain  in  character  are  not  prov- 
able as  a  measure  of  damages  in  an  action  for  personal 
injuries,  but  they  are  provable  to  show  the  character  and 
extent  of  the  business  of  the  injured  person,  the  probable 
value  to  him  of  the  time  lost,  and  the  probable  loss  he  sus- 
tained by  his  inability  to  give  the  business  his  accustomed 
oversight  and  attention.  This  rule  is  not  affected  by  the 
fact  that  the  business  was  a  partnership.  Railway  Co. 
Soheinkoenig 67 

16.  In  an  action  against  a  railroad  for  injury  to  a  pas- 
senger, the  burden  is  on  the  railroad  to  free  itself  from  the 

S resumption  of  negligence;  but  where  the  evidence  intro- 
uoed  by  the  plaintiff  shows  that  the  accident  resulted 
from  an  act  of  God,  unavoidable  casualty,  or  from  causes 
not  connected  with  the  construction,  operation  or  main- 
tenance of  the  railway,  the  rule  is  not  applicable.  Hail- 
way  Co.  V,  Burrows 89 

17.  Whether  it  is  an  act  amounting  to  contributoiy 

negligence  for  a  passenger  traveling  in  the  caboose  of  a 
freight-train  to  stand  up  and  lean  forward  to  expectorate 
in  a  stove,  while  the  train  is  in  motion,  should  be  left  to 
the  jury.    Id 89 

la  r-  Case  of  A,  T.  <fe  S.  F.  Rid,  Co.  v.  Johns,  36  Kan. 

769,  14  Pao.  237,  as  to  the  admissibility  of  complaints  of 
an  injured  person  ooncerning  the  presence  of  existing 
pain,  followed.    Id 89 

19.  Instruction  criticized  in  which  the  jury  were  told 

that  before  the  defendant  could  avail  itself  of  a  plea  of 
contributory  negligence  it  must'establish  the  facts  pleaded 
in  defense.    Id • 90 

50.  liife  EiXpectancy.— Courts  judicia lly  know  the  standard 
tables  of  life  expectancy,  and  may  allow  them  to  be  read 
to  the  jury  out  of  encyclopedias  of  known  authenticity  and 
general  use.    Railway  Co.  v.  Ryan 688 

51.  liimited  Ticket. — Conditions  in  an  excursion  ticket 
held  not  unreasonable  or  invalid.  Dangerfleld  v.  Rail- 
way  Co 85 

28.  Limited  ticket  held  not  to  be  ambiguous,  and  that 

the  acceptance  of  the  same  and  its  use  constitute  a  contract 
in  writing  which  cannot  be  contradicted  or  varied  by  parol 
evidence.    Railroad  Co.  v.  Price 327 

23.  Lack  of  signature  by  the  purchaser  of  a  limited 

ticket  does  not  relieve  him  from  an  observance  of  that  con- 
dition which  requires  the  ticket  to  be  used  for  return  pas- 
sage before  the  date  punched  in  the  margin.    Id. 890 

%L  Next  of  Kin.— Phrase  **  next  of  kin,"  in  the  statute  pro- 
viding for  damages  for  wrongfully  causine  a  death,  means 
those  who  inherit  from  the  deceased  uncfer  the  statute  of 
descents  and  distributions.    Railway  Co.  v.  Ryan, 682 
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25.  < Action  under  the  above  statute  can  be  maintained 

only  hj  proof  that  the  deceased  was  in  the  habit  of  con- 
tributing to  the  support  or  education  of  his  next  of  kin,  or 
b^  testimony  reasonably  tending  to  show  an  intention  upon 
his  part  to  do  so,  and  in  the  absence  of  such  proof  a  ver- 
dict for  $5000  must  be  set  aside.    Id 682 

^.  In  such  action,  an  admission  by  the  next  of  kin  that 

the  deceased  had  neyer  contributed  to  their  support  or 
been  of  any  pecuniarr  assistance  to  them  is  competent 
evidence  against  the  aoministrator.    Id 683 

27.  Right  of  Way.— Prepayment  for  right  of  way  may  be 
waived,  and  when  the  railroad  company,  relying  on  the 
waiver,  takes  possession  and  expends  large  sums  of  money, 
the  owner  will  be  estopped  to  reclaim  the  land  or  maintain 
ejectment.    Williams  v.  Railway  Co 412 

^.  Judgment  creditor  is  not  an  owner,  within  the 

meaning  of  the  statutes  relating  to  condenmation  proceed- 
higs.    Id 412 

29.  Judgment  lien  may  be  superseded  by  the  law  au- 
thorizing condemnation  proceedings,  and  the  railroad 
company  will  acquire  an  easement  free  from  all  judgment 
Uens.    Id 412 

90.  Where  a  deed  to  a  farm  excepts  a  railroad  right  of 

way,  the  grantee  is  not  entitled  to  a  way  of  necessity  from 
one  part  of  the  land  to  another  divided  by  the  strip  ex- 
cepted.   Bailway  Co,  v.  Conlon 416 

SI.  Landowner  who  had  used  a  private  railway-cross- 
ing for  more  than  fifteen  prears  held  to  be  a  mere  licensee, 
and  that  he  had  not  obtamed  a  prescriptive  right.    Id,,,  416 

82.  Bailway  company  will  not  be  restrained  from  build- 
ing a  brid^  or  making  a  permanent  and  safe  road-bed, 
wnen  such  injury  is  comparatively  small  and  may  be  easily 
ascertained  and  compensated  for  in  money.  Railway  Co. 
Meyer 698 

83.  Service  of  Summons.— Service  on  railroad  company 
held  insufficient.    Railroad  Co,  v,  Sidell 349 

RAPE— See  "Cbiminal  Law,"  8,  9. 

RECEIVERS— See  ''Baiiks  and  Banking,"  5-7;  "Judicial 
Sales,"  7. 

RECOGNIZANOE-See  "Bonds,"  6. 

REDEMPTION— See  "Judicial  Sales,"  4-6. 

REFORMATORY— See  "Criminal  Law,"  54. 

REFUNDING  BONDS— See  "Bonds,"  12,  13. 

REMITTANCE  BY  LETTER-See  "Evidence,"  50. 

RENTS  AND  PROFITS-See  "Landlord  and  Tbnaht.»» 
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REPLEVIN: 

1.  Amendment  of  Petition.— JETe^c?,  that  a  plaintiff  in 
replevin  was  entitled  to  amend  his  petition  in  respect  to 
the  allegation  of  the  value  of  the  property.  McManus  v. 
Walters 128 

S.  Damaires.— Caseof  Carson^  Sheriff,  v.  Oolden,36KAii, 
705, 14  Pac.  166,  as  to  the  measure  of  damages  in  replevin, 
followed.    Moriaette  v.  Howard 463 

8.  Instructions. — Held,  that  it  was  error  to  refuse  to  in- 
struct a  jury  on  the  theory  of  a  claim  by  a  seller  of  an  im- 
plied reservation  of  title.    McManua  v.  Walters 128 

4.  Pleading. — Where  an  action  in  replevin  under  a  chattel 
mortgage  is  brought  by  a  party  who  is  not  the  owner  of 
the  note,  it  is  not  prejudicial  error,  as  to  such  party,  to 
refuse  to  permit  the  real  owner  of  the  note  to  interplead. 
Bohart  V,  Buckingham 668 

REPUTATION— See  "OBiMiifAL  L^w,"  44,  52. 
BBS  JUDICATASee  "Judgments,"  2^-32. 
REVERSION— See  "Titlb  and  Ownership,"  24. 

REVIVOR: 

1.  Estoppel.— Where  heirs  on  their  own  application  are 
substituted  as  parties  and  prosecute  proceed mgs  in  error, 
they  are  estopped  from  asserting  that  the  judgment  which 
they  sought  to  reverse  was  not  properly  revived.  Carr  v, 
Farrell 565 

2.  Jurisdiction.— Order  of  revivor,  made  by  a  judge  who 
has  no  authority  to  entertain  or  grant  the  order,  is  a  nullity. 
Berkley  v.  Tootle 701 

3.  Limitation  of  Actions.— Law  providing  that  where  an 
action  is  begun  in  time  and  fails  otherwise  than  on  the 
merits  the  plaintiff  may  commence  a  new  action  within  a 
year  does  not  apply  to  revivor  proceedings.    Id 701 

RIGHT  OF  WAY— See  ••Railroads,"  27-32. 

RIPARIAN  RIGHTS— See  ••Ieeigation;"  ••Titlb  and  Own. 

ERSHIP,"  2. 

ROADS— See  ••Highways." 

S. 

SALES  — See    ••Contbacts;"    ••  Oonvbtances  ; "   "Judiciai. 
Sales." 

SCHOOLS  AND  SCHOOL  DISTRICTS: 

L  Grounds.— City  council  cannot  lawfully  devote  to  school 
purposes  grounds  which  bad  been  dedicated  by  the  origi- 
nal owner  to  other  public  purposes.  Board  of  Educa- 
tion V,  Kansas  City 371 
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SCHOOLS  AND  SCHOOL  DISTRICTS— Continued: 

2.  Dedication  for  "seminary"  purposes  means  for 

public-school  purix)se6.    Id 374 

8.  Tract  in  Ejinsas  City,  Kan.,  held  to  have  been  dedicated 
by  a  town-site  company  to  public-school  purposes,  and 
that  the  action  of  the  city  council  was  immaterial.    Id..,  374 

4.  Taxation. — As  to  taxes  levied  in  a  city  for  school  pur- 
poses, the  penalties  charged  thereon,  if  they  become  de- 
linquent, must  "be  credited  to  the  county  fund,"  while 
the  interest  must  be  paid  to  the  board  of  education. 
Sedgwick  County  v.  Wichita 704 

SECRETARY  OF  STATE— See  "Opficb  and  Oppicjers,"  5-7. 

SENTENCE— See  "  Criminal  Law,"  38. 

SERVANT— See  "Criminal  Law,"  29;  "Railroads,"  9-12. 

SERVICE  BY  PUBLICATION— See  "Praotioe,    District 
Court,"  10-12. 

SERVICE  OF  SUMMONS-See  "Jurisdiction,"  19,20,30,3a 

SET-OFF— See  "Answer." 

SEWERS— See  "Citibs  and  Ottt  Oppicbbs,"  23. 

SIGNATURES— See  "Criminal  Law,"  20,  21;  "Pbgmmsobt 
Notes,"  1. 

SLANDERr-See  "Criminal  Law,"  32-35. 

SPECIFIC  PERFORMANCE— See  "Contracts,"  6,  6,  22. 

STATE  BOARD  OF  CHARITIES— See  "Oppiob  and  Ofpi- 
0ER8,"  28,  29. 

STATUTE  OF  FRAUDS— See  "Fraud." 

STATUTE   OF   LIMITATIONS— See  "Limitation   op   Ac- 

TIONS." 

STATUTES  CITED,  CONSTRUED,  OR  APPLIED: 
Constitution  op  Kansas: 

Art.  2,  §16-title  of  act 179,  811,  815 

3,    §6— jurisdiction 114 

3,  §§6,  8 — district  courts 555 

3,  §16— jurisdiction  at  chambers 114 

11,    §1 — assessment  and  taxation 173 

11,  §4— taxation 709 

12,  |l— corporations 648,  649 

15,    §9— homestead  exemption 519 

Laws  op  1864: 

Ch.  124 — condemnation  of  right  of  way 417 

Laws  op  1870: 

Oh.  68— practice  of  medicine 621 
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STATUTES  CITED,  CONSTRUED,  OR  APPLIED— OonnifUKD: 
Laws  op  1871: 

Ch.  87— gopher  bountiee k 835 

91— hedge  bou n ty 238 

93— insurance 490 

Laws  op  1872: 

Ch.  1G6— execution  of  death  sentence 230 

196— taxation 122 

208— water-works 821 

Laws  op  1876: 

Ch.34,  §158-taxation 123,  126 

Laws  op  1877: 

Ch.  39— taxation. 123 

Laws  op  1879: 

Ch.  43— taxation 123 

Laws  op  1881: 

Ch.  46— state  institutionfl 823 

Laws  op  1885: 

Ch.  199— taxation 121,  126 

Laws  op  1889: 

Ch.  1— abstracters  and  abstracting 175,  176 

90— bounties 833 

107 — service  by  publication 79,    82 

161 — insurance 487 

Laws  op  1891: 

Ch.  75— appeal  by  city 809 

160,  §  15— state  board  of  public  works 823 

162— delinquent  taxes 482 

l&S— refunding  bonds 494 

205— taxation 126 

Laws  op  1893: 

Ch.  3— world's  fair 297 

77— corrupt- practices  act 596 

109— redemption  of  real  estate 453 

109,  §23— redemption  of  real  estate 69,  70,  73,  531 

Laws  op  1895: 

Ch.  260,  §1— tax  penalties 704 

262— taxation 126 

358— Wallace  county  warrants 835 

Laws  op  1897: 

Ch.  82,  §5— water  companies 643,  815 

108— interchange  of  judges 289 

129,  §10— Australian-ballot  law 27S 

160— assignment  of  mortgages 53& 

267— city  boundaries 426 

Laws  op  1898: 

Ch.  10,  §§14,  15— receivers 404 

10,  §§14, 17— stockholders'  liabiUty 244 

16— court  of  common  pleas 231,  233 

17— Australian-ballot  law 282 
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STATUTES  CITED,  CONSTRUED,  OR  APPLIED— Continued  : 
Laws  ov  1899: 

Ch.  13— appropriation  for  asylum 822 

125 — city  court  of  Atchison 845 

Qbnbbal  Statutes  of  1868: 
Oh.  23,  §32— stockholders'  liability 244 

80,  §73— service  by  publication 786 

81,  §7 — procedure  before  justice , 590 

107,  §§132,  134— taxation 124 

General  Statutes  oe  1889: 

1[666— city  taxes 705 

3162 — fraudulent  conveyances 570 

4197— verification 780 

4785 — preliminary  examination ,. . . .  650 

6940— tax  penalties 704 

Qbneral  Statutes  oe  1897: 

Oh.     1 §  8— repeal  of  statute 217 

Oh.     5.... §  15— state  board  of  public  works 823 

Oh.    18....S  21— corporation  stock 388 

29— banks 389 

Oh.   27...§173-176-bounties 833 

Oh.   32....§  75,  79— tax  penalties 704 

150— appeal  by  city 809 

171 — street  improvements 199 

212— limitation  of  actions 203 

Oh.   37....f  18, 100— police  judge 272 

Oh.   39....§  13— water  companies 643,  815 

Ch.    41 §  1-8— city  boundaries 426,429 

Oh.    42....§  29— township  trustee 317 

48 — defective  highways 315 

Oh.    46. . . .§  13, 14— municipal  bonds 498 

Oh.    48 §l-4r— refunding  bonds 494,499 

Oh.    52....§  44— Australian  ballot  law 282 

46— Australian-ballot  law 278 

Oh.   66....        — corrupt-practices  act 59G 

Oh.   66 §  8— corporations 186 

23 — corporate  powers 465 

45  -dissolution  of  corporation 246 

49— debts  of  corporation 249 

50— stockholders'  liability 244,  401 

Ch.    68 §  18— state  institutions 823 

Oh.    74 §  71-73— insurance 487 

104 — insurance  department 33 

122, 123— insurance 491 

Ch.   75 §  5— state  board  of  health 625 

Oh.   86 §  1— district  courts 114,557 

2 — power  of  judges 114 

Oh.    89 §  2— county  attorney 831 

Oh.   95.  .art.  22— redemption  of  real  estate 69,  70,  73  • 

§  12— limitation  of  actions 670,  672 

14,  52 — commencement  of  actions 341 

17— limitation  of  actions 194,  197,  701 

22— parties  to  actions 662 

27— parties 515 

44 — action  on  bonds • 178 

60— venue  of  aotioiiB..... ••••  839 
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STATUTES  CITED,  CONSTRUED,  OR  APPLIED— CoNrmuBD: 
Gbnbral  Statutes  of  1897 — Continued: 

Ch.   96. ...  §  51— interohaDge  of  judges 289 

68,  69 — service  of  summons 351 

89-^emurrer8 516 

91— pleading 506,  512 

114— verification 780 

139-amendments 141,  513,  860 

234,  238— garnishment 765 

285— instructions 463,  468 

297— special  findings 55 

333,  334— evidence 674 

389— j  udgments 408 

396-judicial  sale 448,  453 

413— transcript 832 

418— next  of  kin 682 

431,  432,  438-revivor 702 

476— judgment  liens 450,  850 

501— creditor's  bill 455 

521-544— redemption  of  real  estate 453,  529 

eOl— judgments 116 

Oh.   96. ...  §  91 — habeas  corpus 274 

91 — preliminary  examination 650 

114— mandamus 648 

Oh.  100....§64,65-burglary 801,  806 

68,  69,  70— burglary 806 

84— larceny 209 

95— embezzlement 354 

242— marriage  of  minor 302 

349— libel 593,  602 

367— sentence  for  felony 222,  229 

376— civil  death 541,  546 

392,  ^3— practice  of  medicine 621 

Oh.  102. .  .§  144— deposit  of  money  as  bail 103 

173— change  of  venue 608 

203— jurors 226 

213,  234— criminal  procedure 616 

218— evidence  in  criminal  case 106 

236— presumption  of  innocence 634 

311— civil  death 541,  546 

Oh.  103 §  20— jurisdiction  of  justice 590 

23— jurisdiction  of  justice 591 

26— title  of  land  in  dispute 587,  590 

42 — change  of  venue 582 

Oh.  104 §  6 — recognizance 102 

18— procedure  in  misdemeanors 103 

22— costs 479 

Oh.  107 ....  §  25,  26— executors  and  administrators 144,  146 

115 — assets  of  estate 585 

147 — executors  and  administrators 555,  557 

149, 151, 153— executors  and  administratoiB 143 

174-178 — executors  and  administrators. 144 

Oh.  109 §  2,  4,  5— homesteads 618 

18,  20 — descents  and  distributions 685 

'  19— descents  and  distribution 399 

Oh.  118 §  2— fraudulent  conveyances 570 

6— statute  of  frauds 148,  155,  310 

Oh.  113 §6,  8— trusts  and  powers , 675 
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STATUTES  CITED,  CONSTRUED,  OR  APPLIED— Cowtinukd  : 
Gbi«ebal  Statutes  op  VS^—Continued: 

Ch.  117 ....  §  3{>-39— abBtraotere  and  abetraoting 176 

Ch.  119.'...§18-24— assignment  of  mortgages..... 636 

Ch.  134 11, 14— industrial  reformatory 422 

Ch.  158 101— railroad  taxation 552 

132, 136— taxation 170,  173 

143— tax  penalties 705 

171— injunction  of  taxes 651 

17^-175— delinquent  taxes 482 

181, 182— taxation 121,  123,  126 

221-226— taxation 121,  123,  126 

GxzcBRAL  Statutbb  OF  1899: 

§417— banks 389 

458— corporation  stock 888 

488,  489 — municipal  bonds 498 

517-620— refunding  bonds 494,  499 

579— defective  highways 315 

657— water  companies 643,  815 

749— limitation  of  actions 203 

785— appeal  by  city 809 

842— tax  penalties 704 

913,  993— police  j  udge *^72 

1189-1192— abstracters  and  abstracting 176,  401 

1212— corporations 186 

1243 — corporate  powers ....  465 

1260— corpora tion  s 244 

1260.  1274— receivers 404 

1268-1272— corporations 243 

1714 — county  attorney 831 

1790-1793— wolf  bounties 833 

1879— district  courts 557 

1879, 1880— district  courts  and  judges 114 

2005,  2006-burglary 801,  805 

2026— larceny 209 

2034— embezzlement 354 

2168 — marriage  of  minor 302 

2224-Ubel 593,  602 

2253— sentence  for  felony 222,  229 

2264— civU  death 641,  546 

2302,  2303 — practice  of  medicine 621 

2442,  2444,  2445— homesteads 518 

2468-2460— descents  and  distributions 686 

2469— descents  and  distributions 399 

2641— Australian-ballot  law 279 

2666-2680— corrupt-practices  act 596 

2714,  2715 — executors  and  administrators 144,  146 

2804— assets  of  estate 686 

2837,  2839,  2841— executors  and  administrators 143 

2886-2889— executors  and  administrators 144 

2892— executors  and  administrators 655,  557 

3068 — ^fraudulent  conveyances 570 

3072— statute  of  frauds 148,  155,  310 

3260,  3266— insurance 490 

3283— insurance  department 83 

8327-^3329^nsurance 489 

4262— limitation  of  actions 670,  672 

4964,  4303— commencement  of  actions 841 

61—62  KAW. 
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STATUTES  CITED,  CONSTRUED,  OR  APPLIED— Continubd: 
General  Statutes  of  1S&9— Continued: 

§4267— limitation  of  actions 194,  197,  701 

4272— parties  to  actions 662 

4285— parties 515 

4294— action  on  bonds 179 

4301 — venue  of  actions 338 

4302— interchaoge  of  judges 289 

'         4315-4317— service  of  summons 351 

4339— demurrers 516 

4341— pleading 506,  512 

^         4364— ve ri fica tion 780 

4389— amendmenU 141,  513,  860 

4466,  4460— garnishment 765,  766 

;         4538— instructions 463,  468 

4550 — special  hidings 55 

4585,  4586— evidence 674 

4659— judgments 408 

4663— judicial  sales , 448,  453 

4679— transcript 832 

4686— next-of-kin 682 

4697,  4698,  4704— revivor 702 

4729— judgment  liens 450,  850 

4742— redemption  of  real  estate 69,  70,    73 

4742-4769— redemption  of  real  estate 453,  529 

f        4771— creditor's  bm 455 

4862— judgments 116 

4975— Aa66a«  corpus 274 

4975 — preliminary  examination 650 

5000— mandamus 618 

5037— jurisdiction  of  justice 590 

5041— jurisdiction  of  justice 591 

5042— title  of  land  in  dispute 587,  590 

5114 — change  of  venue 582 

5395 — deposit  of  money  as  bail 103 

5423 — change  of  venue 608 

5455 — ^jurors 226 

5457,  5489— criminal  procedure 616 

5465— evidence  in  criminal  case 105 

5481 — presumption  of  innocence 634 

5583— civil  death 541,  546 

5618 — recognizance 102 

5631— costs 479 

5633 — procedure  in  misdemeanors 103 

6377— state  board  of  health. 625 

6421— state  board  of  public  works 823 

6636— state  mstitutions 823 

6781— industrial  reformatory 423 

7009— repeal  of  statute 217 

7212—railroad  taxation 552 

7524,  7526— trusts  and  powers 675 

7271,  7360— taxation 170,  173 

7281— tax  penalties 705 

7295,  7296— taxation 121,  123 

7318— injunction  of  taxes 551 

7319-7321— delinquent  taxes 482 

7364-7371— taxation 121,  123 

7430— township  trustee 317 

7638-7545— city  boundaries 496,  429 

7546-7551— water-works 821 
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STATUTES  VOID: 

Laws  of  1896,  ch.  358 — Wallace  county  warrants. 

See  FeUz  y.  Wallace  County 832 

Laws  of  1897,  oh.  82,  §12— purchase  of  water- works. 

See  Enterprise  y.  Smith 815 

STATUTORY    CONSTRUCTION  —  See   "  Coi»8titutioi»al 
Law." 

STOCKHOLDERS— See  **BAirKB  aud  Baickiivo,"  2;  **Cobpo- 

BATIONS." 

STREETS— See  "  Highways. •» 

SUBSTITUTION— See  "Pabties,"  1,    19;    "Pbaomcb,   Sa- 

PBBMB  COUBT,"  4. 

SUMMONS— See  "  Jubisdiotion,"  19,  20,  30,  36. 
SUNDAY— See  "Citihb  awd  City  Offickbs,"  7;  "Juby  ahd 

JUROBS,"  11. 

SUPERINTENDENT  OP  INSURANCE— See  "Ikbubahob," 

7,8. 

SUPERSEDEAS  BOND— See  "Bonds,"  15-18. 
SUPREME  COURT— See  "Pbacttiob,  Supbbme  Coubt.'» 
SURETY— See  "Bowds;"  "Promissory  Notes,"  2-4,  6, 12. 
SURVEY— See  "Watbb  and  Watbrcoubses,"  L 

T. 
TAXATION: 

L  Cities.— Where  a  mayor  signs  a  paying  petition,  under- 
taking to  represent  certain  property  which  in  reality  be- 
longs to  the  county,  that  fact  not  beiDg  shown  by  the 
petition,  an  action  to  enjoin  the  assessment  must  be 
brought  within  thirty  days.    Kansas  City  v.  Gray 198 

2.  City  engineer's  estimate  is  not  open  to  attack  for 

want  of  detail  after  the  period  of  limitation  has  elapsed. 

Id 198 

3. Repeal  of  an  occupation -tax  ordinance  pending  a 

suit  to  recover  commissions  doos  not  give  validity  to  a 
traDsaction  which  was  unlawful  when  performed.  Den- 
ning V,  Yount 218 

4.  License  taxes,  whether  for  regulation  or  reyeni^e. 

or  both,  may  be  im poised,  and  the  amount  aud  the  methoa 
are  left  to  legislative  discretion  aud  judgment,  and  courts 
should  Dot  interfere  except  in  cases  of  gross  abuse  of  such 
discretion.    In  re  Martin 638 

5.  On  merchants  they  may  be  graduated  according  to 

assessed  valuation  or  capital  employed,  aud  a  departure 
therefrom  will  not  necessarily  defeat  the  taxes.    Id 638 
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TAXATION— Continued  : 

6.  License  taxes  of  the  city  of  Oswcto  held  .not  to 

manifest  an  abuse  of  discretion  or  an  invalidity  of  method. 
Id 639 

7.  Act  of  1895  repeals  the  provision  ttat  penalties  ao- 

oruing  upon  taxes  levied  in  cities  of  the  first  class  for  city 
purposes  *' should  be  credited  to  the  county  fund." 
Sedgwick  County  v,  Wichita 704 

8.  As  the  law  of  this  state  now  stands,  cities  of  the 

first  class  are  entitled  to  receive  from  the  county  treasurer 
of  the  counties  in  which  such  cities  are  located  their  '*  pro- 
portion of  penalties  and  interest "  accruing  upon  delinquent 
taxes.    Id 704 

9.  As  to  taxes  levied  in  such  city  for  school  purposes, 

the  penalties  charged  thereon,  if  they  become  delinquent, 
must  *'  be  credited  to  the  county  fund,"  while  the  interest 
must  be  paid  to  the  board  of  education.    Id 704 

10.  Where  a  city  has  let  a  contract  for  a  sewer,  but  has 

not  appropriated  the  cost  or  caused  any  tax  to  be  assessed, 
an  action  by  a  property  owner  to  enjoin  the  levying  of  a 
tax  is  premature.    Kansas  City  v.  Smiley 718 

11.  Landlord  and  Tenant.— Tenant  not  under  any  duty 
or  obligation  to  pay  taxes  on  rented  land  may  purchase 
the  land  at  tax  sale  and  thus  acquire  an  adverse  title  as 
against  his  former  landlord.     Smith  v,  Newman 318 

12.  Landlord  whose  title  is  based  on  bare  possession,  in 

his  petition  in  ejectment  against  a  former  tenant  who  had 
obtained  a  tax  deed,  admitted  that  he  had  lost  possession. 
Heldf  that,  as  he  had  no  possession  or  title,  he  was  not  in 

a  position  to  attack  the  validity  of  the  tax  deed.    Id 318 

18.  Liability  of  Gountv  to  State.— Ck>unties  are  liable 
to  the  state  for  uncollected  state  taxes  levied  on  lands 
which,  in  default  of  payment,  are  bid  in  by  the  county, 
and  provision  is  made  for  the  collection  of  such  taxes  by  a 
special  additional  levy  in  the  year  succeeding  the  delin- 
quency.   Harper  County  v.  Cole 121 

14.  Purchase  by  County.— Act  providing  for  the  purchase 
by  the  county  of  lands  sold  for  delinquent  taxes  held  con- 
sfitutional.    Bigger  v.  Ryker 482 

15.  Mes  tfudicata*— Where  injunction  is  brought  to  restrain 
the  collection  of  interest  accumulated  during  the  pendency 
of  a  prior  action  to  enjoin  the  collection  of  the  tax,  and  it 
appears  that  in  such  prior  action  the  defendants  joined 
issue  on  the  le^lity  of  the  tax,  and  final  judgment  was 
rendered  sustaining  the  tax,  it  was  held^  that  the  ques- 
tion of  the  constitutionality  of  the  law  is  res  judicata. 
Railway  Co.  v.  Labette  County 550 

16.  Valuation.— Whenever  the  valuation  of  property  in  any 
county  is  changed  by  the  state  board  of  equalization,  the 
ooun^  commissisoners  may  use  such  valuation  as  a  basis 
for  levies  for  all  purposes,  but  are  not  bound  so  to  do,  and 
their  refusal  is  not  a  violation  of  the  constitutional  provi- 
sion.   Oeary  County  v.  Railway  Co 168 
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TENANT— See  "Landlord  and  Tbnant." 

TENDER^See  "Conditions  Preobdbnt,"  2,  3,  5;  "Con- 
tracts," 14;  "Criminal  Law,"  16. 

,  THREATS— See  "Duress." 

I 

TIME — See  "Cities  and  City  Officers,"  7;   "Constttu* 
^  tional  Law,"  2;    "CoirrRACTs,"  28;   "Damages,"  U; 

I  "Jury  and  Jurors,"  11;  "Notice,"  5-7. 

TITLE  AND  OWNERSHIP: 

1.  Agreeiiient  to  Devise  Land.— Agreement  to  devise 
land  may  be  enforced  against  beirs  or  dovisees  by  an  action 
for  specific  performance.    Newton  v,  Lyon 306,  661 


Facts  stated  in  a  petition,  and  held  to  be  sufficient 


allegations  of  a  note  or  memorandum  in  writing  of  an 
agreement  to  devise  real  estate  to  satisfy  the  statute  of 
frauds.    Id 306,  661 

8.  Alluvion.— Title  and  ownership  of  certain  alluvion  from 
the  Missouri  river  determined.    Peuker  v.  Canter 963 

4.  Breach  of  "Warranty.— To  constitute  a  breach  of  the 
covenant  for  quiet  enjoyment,  the  eviction  of  the  cove- 
nantee must  have  been  under  a  lawful  and  paramount 
title,  which  existed  and  was  outstanding  when  the  convey- 
ance by  the  covenantor  was  made.    Bedell  v.  Christy..,.  760 

6.  Brick-yard.— In  a  lease  of  a  brick- yard  it  was  stipu- 
lated that  the  landlord  should  have  a  lien  on  the  clay  in 
the  bank  and  upon  the  brick  manufactured  therefrom. 
Held^  that  the  mortgage  contract  did  not  create  a  lien  on 
the  brick  not  manufactured  or  in  existence  when  the  mort- 
gage was  executed.     Townaend  v.  Allen 811 

6.  Conditional  Sale. — In  conditional  sales  of  personal 
property,  a  reservation  of  title  in  the  seller  may  be  implied 
from  the  conduct  of  the  parties  and  the  facts  and  circum- 
stances of  the  case,  and  need  not  be  made  in  the  form  of  an 
express  agreement.    McManua  v.  Walters 128 

7.  Heldy  in  the  above  case,  that  it  was  error  to  refuse 

to  instruct  a  jury  on  the  theory  of  a  claim  by  a  seller  of  an 
implied  reservation  of  title.    Id 128 

8.  Descents  and  Distributions.— Descent  of  real  prop- 
erty is  governed  by  the  laws  of  inheritance  of  the  state 
where  the  land  is  situated.  Title  to  the  same  cannot  be 
affected  by  the  decree  of  a  court  of  another  state.  Cooper 

V.  Ives 885 

9.  Ejectment. — Defendant  in  an  ejectment  action  cannot 
plead  an  outstanding  superior  title  in  a  third  person  to  de- 
feat recovery  by  the  plaintiff.     Thomas  v.  Rauer 568 

10.  Forcible  JBntry  and  Detainer.— Statute  providing 
that  when  it  appears  that  the  title  or  boundary  of  land  is 
in  dispute  in  any  action  the  justice  shall  certify  the  case 
to  the  district  court  does  not  apply  to  forcible  entry  and 
detainer.    Armour  v.  Howe 587 
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TITLE  AND  OWNERSHIP— CoimifUED: 
U.  Fraud. — Oonyeyance  made  with  intent  to  defraud  oredit- 
ors  is  "  utterly  void  and  of  no  effect"  as  to  such  creditors 
or  others  holding  under  them.     TTiomas  v,  Bauer 668 

18.  HomesteacL — Judgment  of  probate  court  orderiog  a  sale 
of  a  goyernment  homestead  for  the  payment  of  debts  con- 
tracted prior  to  the  patent  will  be  upheld  as  against  a 
collateral  attack,  unless  the  fact  that  such  debts  antedate 
the  patent  appears  upon  the  record  of  the  probate  pro- 
ceedings.    Watkins  V.  Mullen 1 

13.  Where  a  wife  owning  the  homestead  died  leaving  a 

husband  and  adult  children,  and  the  husband  continued 
to  occupy  it  as  a  homestead,  and,  while  thus  occupying  it, 
oonyeyed  it  all  and  then  abandoned  it,  held,  that,  at 
most,  no  more  than  an  undivided  one-half  of  the  land  was 
freed  from  the  payment  of  the  debts  of  the  wife.  North- 
ruv  V,  HorvUle^ 767 

VL  Liarceny.— One' haying  the  mere  custody  of  personal 
property  as  a  servant  of  the  owner,  who  cannot  maintain  an 
action  for  trespass  as  bailee  for  injury  to  the  same,  is  not 
properly  desiguated  as  the  owner  in  an  information  for 
larceny.     The  State  v.  Beaty 967 

15.  Money  Deposited  in  Lieu  of  BaiL— Justice  has  no 
authority  to  accept  a  deposit  of  money  in  lieu  of  bail  or  as 
a  substitute  for  a  recognizance.  Money  so  taken  remains 
the  property  of  the  defendant  and  may  be  recovered  by 
him.    Appelgate  v.  Young 100 

1j6.  Mortgage.— In  this  state  the  common-law  attributes  of 
mortgages  have  been  wholly  set  aside.  A  morts^ige  is  a 
mere  security,  creating  a  lien,  but  vesting  no  title  and 
giviug  no  right  of  possession  either  before  or  after  condi- 
tion broken,  and  the  mortgagor's  right  of  control  is  not 
impaired  by  the  existence  of  the  lien.    Hunt  v.  Bowman^  4SL 

17.  Prescription.— In  an  ejectment  action,  testimony  that 
the  defendants,  who  relied  upon  their  prescriptive  rights, 
had  made  declarations  that  they  were  not  leasing  the 
lands,  but  owned  them,  tliat  odc  of  them  had  insured  a 
house  in  his  own  name  and  had  mortgaged  the  land,  was 

Sroperly  rejected,  in  the  absence  of  a  snowing  that  such 
eclarations  had  been  brought  to  the  knowledge  of  the 
plaintiff.    Broughan  v.  Broughan 724 

18.  Landowner  who  had  used  a  private  railway  cross- 
ing for  more  than  fifteen  years  held  to  be  a  mere  licensee 
and  that  he  had  not  obtained  a  prescriptiye  right.  Rail- 
way Co,  V.  Conlon 416 

19.  Mere  use,  under  a  naked  license,  however  long  con- 
tinued, cannot  ripen  into  a  prescriptive  right.    Id. 4S1 

90.  Promissory  Note.— Where  an  action  in  replevin  under 
a  chattel  mortgage  is  brought  b^  a  party  who  is  not  the 
owner  of  the  note,  it  is  not  prejudicial  error,  as  to  such 
party,  to  refuse  to  permit  the  real  owner  of  the  note  to  in- 
terplead.   Bohart  V.  Buckingham 668 
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TITLE  AND  OWNERSHIP— Continued: 

2L  Payee  of  a  note  who  indorses  it  for  value,  and  to 

whom  it  is  afterward  delivered  for  suit  and  collection,  can- 
not maintain  an  action  thereon  in  his  own  name.    Id,..,  668 

S2«  Quietiugr.— Obligors  in  a  bond  for  a  deed,  upon  default 
by  the  obligee,  are  entitled  to  a  decree  quieting  their  title* 
without  first  returning  to  the  obligee  the  amount  paid  by 
him  on  the  contract.    Hoberts  v.  Yaw 43 

fiS.  One  in  possession  without  title  cannot  maintain  an 

action  to  quiet  title  as  against  the  holder  of  the  legal  title 
under  a  deed  absolute  in  form,  to  which  deed  the  plaintiff 
is  not  a  party,  on  the  ground  that  the  deed  is  in  fact  a 
mortgage  and  that  the  debt  secured  by  it  is  barred.  Bur- 
dittv,  Burditt 576 

%L  Beyersion.— Owner  of  certain  property  mortgaged  the 
same  by  definitely  describing  the  lots.  Afterward  the 
street  was  viicated.  Held,  that  the  mortgage  did  not  ore- 
ate  a  lien  on  the  strip  acquired  by  reversion.  Railway 
Co,v,  Sharplesa 841 

IS.  JEtigrlit  of  Way.— Judgment  lien  may  be  superseded  by 
the  law  authorizing  condemnation  proceedings,  and  the 
railroad  company  will  acquire  an  easement  free  from  all 
judgment  liens.     WiUiama  v.  Bailway  Co 41S 

SB.  Judgment  creditor  is  not  an  owner,  within  the 

meaning  of  the  statutes  relating  to  condemnation  proceed- 
mgs.    Id 412 

27.  Prepayment  for  right  of  way  may  be  waived,  and 

when  the  railroad  company,  relying  on  the  waiver,  takes 
possession  and  expends  large  sums  of  money,  the  owner 
will  be  estopped  to  reclaim  the  land  or  maintain  eject- 
ment.   Id 413 

'   88.  Where  a  deed  to  a  farm  excepts  a  railroad  right  of 

way,  the  grantee  is  not  entitled  to  a  way  of  necessity  from 
one  part  of  the  land  to  another  divided  by  the  strip  ex- 
cepted.   Railway  Co,  v,  Conlon 416 

SO.  School  Grounds.— Ci^  council  cannot  lawfully  devote 
to  school  purposes  grounds  which  had  been  dedicated  by 
the  original  owner  to  other  public  purposes.  Board  of 
Education  v.  Kansas  City 874 

80.  Tract  in  Kansas  City,  Kan.,  held  to  have  been 

dedicated  by  a  town-site  company  to  public-school  pur- 
poses and  that  the  action  of  the  city  council  was  imma- 
terial.   Id 874 

8L  Dedication  for  "seminary"  purposes  means  for 

public-school  purposes.    Id 374 

88.  Tax  Deed.— Landlord  whose  title  is  based  on  bare  poe- 
seesion,  in  his  petition  in  ejectment  against  a  former  ten- 
ant who  had  obtained  a  tax  deed,  admitted  that  he  had 
lost  possession.  Meld,  that,  as  he  had  no  possession  or 
title,  he  was  not  in  a  position  to  attack  the  validity  of  the 
taxdeed.    Smith  v,  Newman 818 
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TITLE  AND  OWNERSHIP— Continued: 

33.  Tenant  not  under  any  duty  or  obligation  to  pay 

taxes  on  rented  land  may  purchase  the  land  at  tax  sale, 
and  thus  acquire  an  adverse  title  as  against  his  former 
landlord.   Id, ^ 818 

ZL  Trust  Estate.— Where  a  son  purohaees  a  farm  with 
funds  furniphed  by  his  mother,  takes  title  in  his  own 
name,  and  the  mother,  with  full  knowledge  of  the  facts, 
treats  the  farm  for  many  years  as  belonging  to  her  son 
and  makes  no  complaint  regarding  the  title,  but  acquiesces 
in  what  has  been  done,  it  will  be  presumed,  after  the  death 
of  the  son,  that  the  deed  conformed  to  the  intention  of  the 
parties,  and  a  resulting  trust  in  favor  of  the  mother  will 
not  be  presumed.    Brown  v.  Brown 867 

TOPEKA  C7-4PJ2L4i-Bee"TBusTs  and  Trustees,"  L 

TOWNSHIPS— See  ** Highways." 

TRADE  NAME— See  "Pbomissort  Notes,"  1. 

TRADE  WORDS— See  ••  Words  and  Phrases,"  16, 17. 

TRANSCRIPT— Bee  "Practice,  Supreme  Court,"  15. 

TRANSFER  OF  PRISONERS— See  "Criminal  Law,"  54. 

TRESPASS-See  "Criminal  Law,"  29;  "Damages,"  17. 

TRUSTEES  OF  CHARITABLE  INSTITUTIONS-See  "0»- 
viOE  AND  Ofviobrs,"  28,  29. 

TRUSTS  AND  TRUSTEES: 

L  Corporation  Stock.  Person  charged  with  the  duty  of 
selling  certain  corporation  stock  to  pay  encumbrances  on 
the  property  held  not  to  be  a  trustee  and  not  forbidden  to 
buy  liens  prior  to  fais  own.    HarrUon  v,  Mulvane 46k 

2.  Estoppel.- Findings  held  to  show  that  a  oouTeyanoe  to 
a  bank  was  upon  sufficient  consideration  and  subsequently 
ratified  by  the  directors,  and  that  the  bank,  by  parting 
with  the  consideration  received,  is  estopped  to  repudiate 
the  transaction.    Bank  v.  Hutchinson • 

3.  Resulting  Trust  not  Inferred.— Where  a  son  pur- 
chases a  farm  with  funds  furnished  by  his  mother,  takes 
title  in  his  own  name,  and  the  mother,  with  full  knowl- 
edge of  the  facts,  treats  the  farm  for  many  years  as  be- 
longing to  her  son  and  makes  no  complaint  regarding  the 
title,  but  acquiesces  in  what  has  been  done,  it  will  be  pre- 
sumed^ after  the  death  of  the  son,  that  the  deed  conformed 
to  the  intention  of  the  parties,  and  a  resulting  trust  in  favor 

of  the  mother  will  not  be  presumed.    Brown  v.  Brown. .  087 

4.  Trust  Funds.— Proceeds  of  a  check  sent  to  a  bank  for 
collection  held  to  be  trust  funds  and  that  thev  m^  be  re- 
covered from  the  receiver  of  the  bank.    Bank  v.  Bank., .  788 


Trusts  will  be  impressed  when  assets  are  appre- 


ciably augmented.     Id 789 

6.  Clearing-house  transaction  held  not  to  be  a  pay- 

mentofdebts.    Id 789 
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U. 
UNDERTAKING-See  "Bohdb." 
UNFORESEEN  AOOroENT-Bee  "Damages,"  1, 7. 

V. 
VACATION  OP  ADDITIONS-See  "Cities  ahd  Crrr  0»- 

FI0BB8,"  2,  3. 

VACATION  OF  JUDGMENTS-Bee  "  Judgmbhtb,"  1,  2. 
VACATION  OF  STREETS— See  "CmBS  akd  Citt  Offi- 

OEBS,"24. 

VERDICT— See  "Jubt  akd  Jubobs;"  "Pbactiob,  Disrsiot 

COUBT." 

VERDICT  OF  CORONER'S  JURY-See  "Damages,"  7. 

W. 

WAIVER— See  "Cbimiwal  Law,"  60;  "Estoppels"  "Judg- 
MBMTS,"  23-25;  "Railboads,"  27. 

WALLACE  COUNTY  WARRANTS— See  "  Con STiTunoirAL 
Law,"  ^U. 

WARRANT— See  "Faub  Impbisonheht." 

WARRANTY— See  "CowvETAifOES,"a 

WASTE— See  "Wills,"  4. 

WATER  AND  WATERCOURSES: 

L  Allnvion.- Title  and  owDerehip  of  oertain  alluvion  from 
the  Missouri  river  determined.    Peuker  v.  Canter* 868 

8.  Contract  for  Water-power.— Oral  oontraot  lor 
water-power  construed,  and  held^  that  its  enforcement  was 
not  prohibited  by  the  statute  of  frauds.  Johnston  v* 
Bowernook 148 

8.  Right  to  use  power  created  by  an  accumulation  of 

water  above  a  dam  in  the  Kansas  river  may  be  granted  by 
parol.    Id 148 

4.  Pnrcdiase  by  City.— Section  18  of  the  act  of  1897,  pro- 
viding for  thjB  acquisition  of  water-works  property  by  con- 
demnation proceedings,  is  unconstitutional.  Enterprise 
V.  SmUh 815 

6.  Word  "  purchase,"  in  the  title  to  the  act  providing 

for  the  acQuisition  of  water- works  property  by  cities,  con- 
strued ana  defined.    Id* 815 
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WATER  AND  WATERCOURSES— Continued: 

6.  Riparian  Rig^hts.— Lower  riparian  proprietor  may  en- 
join an  upper  one  from  diverting  waters  from  the  stream 
which  the  latter  does  not  apply  to  some  beneficial  ose  but 
allows  to  run  to  waste.    Campbell  v,  ChrimeB, 50S 

7.  Water  Companies.— Act  of  1897,  requiring  water- 
supply  companies  to  file  statements  with  city  clerks,  ap- 
plies to  companies  existing  at  the  time  of  its  passage,  and 

;,  isvalid.    Leavenworth  V.  Water  Co 643 

WAY  OF  NECESSITY-See  "RAiLBOADe,"  30. 
WIFE— See  "Husband  and  Wipb." 

WILLS: 

L.  Agrreement  to  Devise  Land*— Agreement  to  devise 
land  may  be  enforced  against  heirs  or  devisees  by  an  ac- 
tion for  specific  performance.    Newton  v,  Lyon  ....  306,  651 

S.  Facts  stated  in  a  petition  held  to  be  suffioient  alle- 
gations of  a  note  or  memorandum  in  writing  of  an  agree- 
ment to  devise  real  estate  to  satisfy  the  statute  of  frauds. 
Id 306,  651 

8.  Contest.— In  an  action  on  a  stay  bond  in  a  proceeding  to 
reverse  a  judgment  vacating  a  will,  the  obligors  are  liable 
for  loss  sustained  bv  the  successful  parties  by  their  being 

Srevented  from  taking  possession  of  the  real  property. 
lughan  v,  Chrimes 258 

4.  Waste  of  the  property  by  reason  of  neglect  and  de- 
cay while  the  stay  was  in  force  was  properly  included  as 

an  item  of  damages.    Id 963 

5.  Shrinkage  in  value  for  causes  other  than  physical 

is  not  an  element  of  damages,  nor  are  attorney's  fees  for 
securing  an  affirmance  of  the  judgment.    Id 858 

6.  Claim  of  plaintiff  for  interest  on  the  damages  lor 

waste  was  properly  disallowed  by  the  trial  court.     Id,...  858 

WITNESSES-See  "Evidence." 

WORDS  AND  PHRASES: 

1.  **A  Debt  Previously  Contracted  In  Good 
Faith."— Clause  of  the  banking  statute,  "a  debt  pre- 
viously contracted  in  good  faith,^'  means  loans  and  dis- 
counts honestly  made,  in  the  belief  that  they  were  safb 
investments  for  the  bank,  and  made  without  fraud,  pre- 
tense, or  any  purpose  to  injure  the  bank.  Battey  v. 
Bank 385 

8.  •'Business/'- Word  "business,"  in  the. statute  relat- 
ing to  dissolution  of  corporations,  defined.  Brigham  v. 
Nathan 846 

3.  ** Charge,*'— Word  "charge,"  in  the  act  legalizing  cer- 
tain Wallace  county  warrants,  discussed  and  defined. 
Felix  V.  Wallace  County • 837 
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WORDS  AND  PHRASES— Oontikubd: 

4.  Construction  and  Definition.— \7ord8  are  sametimea 
used  in  a  statute  in  a  technical  sense  and  sometimee  in  a 
common  and  popular  sense.    Such  words  used  in  a  stat- 

•  Qte  as  have  a  denned  sense  at  common  law  will  be  under- 
stood as  used  in  their  common-law  sense,  unless  it  appears 
that  such  sense  was  not  intended.    Enterprise  v.  Smithy  818 

5.  **In  Relation  Thereto."— Words  "in  relation  there- 
to," in  the  title  of  the  act  relating  to  abstracters,  are  mean- 
ingless. Their  use  was  a  legislatiTC  inadvertence,  and  they 
should  be  eliminated  in  reading  and  construing  the  title  to 
the  act.    Allen  v.  Hopkins 175 

t»  ^^Irrevocable.''- Word  **  irrevocable,"  in  the  statute  re- 
lating to  serVice  of  summons  on  foreign  iDsurance  compa- 
nies, does  not  mean  "never  to  be  revoked;  never  to  be 
abrogated,  annulled*  or  withdrawn. "  Life  Aaaociation  v. 
Boyer 89 

7.  liCgislatiTe  Intent.— There  is  often  no  way  by  which 
our  duty  to  uphold  and  cause  the  execution  of  the  acts  of 
legislature  can  be  performed  without  transposing,  inter- 
polating and  eliminating  words  and  phrases  so  as  to  give  ef- 
fect to  the  obvious  legislative  intent.    Allen  v,  Hopkins^  182 

S.  "Next  of  Kin.''— Phrase  "next  of  kin,"  in  the  statute 
providing  for  damages  for  wrongfully  causing  a  death, 
means  those  who  inherit  from  the  deceased  under  the  stat- 
ute of  descents  and  distributions.    Railway  Co.  v,  Ryan^  683 

•.  Notice.— Actual  notice  distinguished  from  constructive 
notice.    Hariv,  Ohio  Township 315 

10.  **  Owner." — Judgment  creditor  is  not  an  owner,  within 
the  meaning  of  the  statutes  relating  to  condemataon  pro- 
ceedings.    Williams  v.  Railway  Co 41S 

U.  **Public  Iioss  and  Inconvenience."— Terms  "pub- 
lic loss  and  inconvenience"  or  "public  right'?  construed. 
In  re  Robinson 427 

IS.  "Purchase."— Word  "purchase,"  in  the  title  to  the  act 
providing  for  the  acquisition  of  water- works  property  by 
cities,  construed  and  defined.    Unterprise  v.  Smith 815 

18.  "Bigrht  to  Redeem.'*- Phrase  "right  to  redeem"  is 
not  synonymous  with  "opportunity  to  redeem."  Case  v. 
Lanyon 73 

1^  ''Same." — Word  "same,"  referring  to  the  selection  of  a 
site  for  the  Parsons  insane  asylum,  clearly  refers  to  the 
"healthful  point  within  three  miles  of  the  corporate  limit 
of  some  city,"  and  not  to  the  city  itself.  Homaday  v. 
The  State 827 

15.  ** Seminary." — ^Dedication   for    "seminary"    purposes 
'  means  for  public-school  purposes.    Board  ofEdtication 

V.Kansas  City 374 

16.  Trade  Words.— Where  a  term  employed  in  a  written  • 
contract  has  a  meaning  different  from  the  ordinary  mean- 
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WORDS  AND  FHBASES— OoimifuXD: 

ing  when  used  in  connection  with  a  trade  or  bnsineeBy  evi- 
denoe  is  admissible  to  show  such  meaning  and  the  sense  in 
which  it  was  used  by  the  parties.  Seymour  v.  Arm- 
9trong 710 

17.  If  persons  carrying  on  a  trade  or  business  give  to 

words  and  phrases  a  technical  or  peculiar  meaning,  thev 
will  be  presumed  to  have  contracted  with  reference  to  such 
meaning  or  usage,  unless  the  contrary  appears.    7d. .  • .  •  •  790 

18.  "Travel**  and  "Traveler.**— Terms  "travel"  and 
"traveler"  are  not  to  be  given  a  narrow  and  restricted 
meaning,  but  are  to  be  held  to  embrace  such  legitimate 
uses  as  may  be  made  bv  persons  passing  over  the  street 
while  engaged  in  any  of  the  duties  of  life.  Kansas  CUy  v. 
Orr as 
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